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FmrsT  BT  AL*  i;.  Lamb,  Trbasijebb  of  Fountain  County, 

ET  AL. 

BiiLBOAB. — A^ppropriaJlion  U. — Vote  by  Onm^. — Aid  to  two  Badkoadt.'^In' 
jutution, — Tax. — ^Where  an  appropriation  to  aid  in  the  construction  of 
two  railroadfl  has  been  voted  by  a  county  in  one  entire  sum,  to  be  appor- 
tioned in  the  amounts  Qiecified  in  the  petition  a^ng  for  such  appropri- 
ation, 

Hdd,  that  such  vote  is  a  nullity,  and  the  collection  of  a  tax  levied  to  pay 
such  appropriation  may  be  enjoined. 

From  the  Fountain  Circuit  Court. 

A.  A.  Rice  and  M.  MUfordj  for  appellants. 

Wordbn,  C.  J. — ^This  was  an  action  by  the  appellants 
against  the  appellees,  to  enjoin  the  collection  of  a  certain 
tax,  assessed  in  Fountain  county  to  aid  in  the  construction 
of  two  railroads. 

Demurrer  to  the  complaint  sustained,  and  exception. 

Judgment  for  defendants. 

The  ruling  on  the  demurrer  is  assigned  for  error. 

It  appears  by  the  complaint,  that  a  petition  was  filed 
before  the  board  of  commissioners  of  the  county,  asking 
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for  an  appropriation  of  the  sum  of  one  hundred  and 
thirty-two  thousand  eight  hundred  and  six  dollars,  to  aid 
in  the  construction  of  two  different  railroads,  naming 
them,  to  be  apportioned  between  them  as  follows :  Thirty- 
four  thousand  dollars  to  one  road,  and  ninety-eight  thou- 
sand eight  hundred  and  six  dollars  to  the  other. 

A  vote  was  taken*  on  the  entire  proposition,  and  not  on 
the  appropriation  to  each  road  separately,  resulting  in 
fiavor  of  the  appropriation;  and  the  tax  was  levied  in 
pursuance  thereof 

The  vote,  being  for  an  appropriation  to  two  roads,  was 
a  nullity,  and  the  tax  levied  in  pursuance  of  it  illegal,  and 
its  collection  should  be  enjoined. 

This  was  decided  in  Garrigus  v.  The  Board  of  Commis- 
aioners  of  Parke  County  *j  39  Ind.  66 ;  Bronenberg  v.  The 
Board  of  Commissioners  of  Madison  County ^  41  Ind.  502, 

If  there  was  any  objection  to  the  complaint,  other  than 
that  involved  in  the  facts  above  stated,  we  do  not  perceive 
it,  and  none  has  been  pointed  out,  there  being  no  brief  on 
file  for  the  appellees. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded,  with  instructions  to  the  court  below  to 
overrule  the  demurrer  to  the  complaint* 


Habbis  bt  al.  17.  The  State,  ez  bbl.  Bbownleb, 

Pbosbcuting  Attobney. 

155  gMj  CSDCSAJL  Law. — AtaouuU  and  BaUery, — ^Where  the  defendant  in  a  criminal 

proceeding  is  charged  with  having  committed  an  "assault  and  battery, 
with  intent  to  kill,  npon  the  person  of",  etc., 

Hddf  that  the  crime  charged  amounts  to  no  more  than  an  assault  and 
battery. 

Same. — Justice  of  the  Peace. — Finding  of, — Becogninng  Drfendcmi, — Beeogni' 
aanee, — VaHditifof — ^Where  the  defendant,  in  a  criminal  proceeding  before 
a  justice,  was  charged  with  having  committed  "an  aasanit  aad  batteiy, 
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with  intent  to  kill,  upon,"  etc.,  and  the  record  of  the  juBtice'e  finding 
shows  that  defendant  pleaded  guiltj,  and  that  no  witness  was  sworn, 
whereupon  it  was  adjudged  that  the  prisoner  be  held  to  bail  to  appear 
in  the  circuit  court  to  answer  such  charge,  but  there  was  no  express 
finding  that  the  punishment  such  justice  could  inflict  was  inadequate  to 
the  crime  charged, 

HeU  that  though  such  finding  maj  be  erroneous  or  irregular,  yet  a  recog- 
nizance, entered  into  by  the  defendant,  under  such  finding,  is  valid  in  a 
suit  upon  the  same  for  forfeiture. 

Bbooqhizaiice. — AUenUion  </.— In  a  suit  upon  a  forfeited  recognizance 
taken  by  a  justice  of  the  peace,  binding  the  defendant  in  a  criminal  pros- 
ecution to  appear  in  the  circuit  court,  the  defendant  in  such  suit,  under 
a  Terified  plea  of  non  ttAfaduin^  introduced  evidence  to  show  that,  after 
the  execution  of  such  recognizance,  it  had  been  altered  by  the  interlin- 
eation of  certain  immaterial  words. 

BMf  that,  even  if  proved,  such  alteration,  by  whomsoever  made,  could  not 
destroy  the  validity  of  such  reoognizanoe. 

From  the  Posey  Circuit  Court. 

A.  P.  Hovey  and  G.  V.  MemitSj  for  appellants. 
John  Brcwfdee^  Prosecuting  Attorney,  for  appellee. 

BiDDLE,  J. — ^Tliis  was  an  action,  in  the  Posey  Circuit 
Court,  on  a  forfeited  recognizance. 

The  complaint  is  in  two  paragraphs.  The  first,  after 
the  usual  introduction,  says,  that  heretofore,  to-wit,  on  the 
15th  day  of  February,  1874,  one  Isaac  Thomas  filed  an 
affidavit  before  William  H.  Bent,  a  justice  of  the  peace 
of  said  county,  charging  the  defendant,  Stephen  Harris, 
with  the  crime  of  an  assault  and  battery,  with  intent  to 
murder,  upon  the  person  of  one  Henry  Cox ;  that  Harris 
was  arrested  and  brought  before  the  justice,  who  heard 
the  evidence,  found  him  guilty  and  recognized  him  to  ap- 
pear before  the  next  term  of  the  circuit  court  to  answer 
the  charge,  with  the  other  appellants  as  his  sureties,  and 
files  a  copy  of  the  recognizance,  alleging  forfeiture,  and 
claiins  judgment,  etc. 

The  second  paragraph  is  the  same  as  the  first,  with 
the  exception  of  the  additional  allegations  '^  that  after  the 
said  justice  had  taken  and  duly  approved  said  recogni- 
zance, some  person,  whose  name  is  unknown  to  the  plain- 
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tiff,  and  without  the  knowledge  and  consent  of  the  plain- 
tiff, interlined  the  following  words  in  said  recognizance, 
to- wit,  *and,'  ^examination,'  *and  abide  the  judgment  of  said 
court.' "  Copies  of  the  recognizance  are  filed  with  each 
paragraph.  The  first  recites  "  that  whereas  Stephen  Har- 
ris has  this  day,  on  examination  before  William  H.  Dent, 
justice,  been  found  guilty  of  the  charge  alleged  by  Isaac 
Thomas,  of  having  committed  assault  and  battery,  vnth 
inienty  upon  the  person  of  Henry  Cox."  The  second  is 
fifubstantially  the  same,  with  the  exception  "  with  intent  to 
kiU  "  is  inserted. 

The  appellants  answered  non  est  factum^  under  oath,  to 
each  paragraph.  Trial  by  the  court,  finding  for  the  plain- 
tiff, motion  for  a  new  trial  overruled,  and  judgment  for 
the  plaintiff. 

On  the  trial,  the  plaintiff  offered  in  evidence  the  affida- 
vit of  Isaac  Thomas,  for  an  **  assault  and  battery,  with 
intent  to  kiU,  upon  the  person  of  Henry  Cox,"  the  writ  for 
the  apprehension  of  Harris,  and  the  return  thereon,  and 
the  transcript  of  the  examination  of  the  justice,  which 
shows  that  the  defendant  pleaded  guilty,  and  that  ^^  no  wit- 
ness was  sworn;"  whereupon  it  was  adjudged  that  the 
prisoner  be  held  to  bail  for  his  appearance  in  the  circuit 
court  to  answer  said  charge.  There  is  no  other  finding. 
The  recognizance  was  then  offered  by  the  plaintiff,  with 
the  interlineation  marked,  and  the  forfeiture  of  the  recog* 
nizance  in  the  circuit  court. 

The  appellants  state  their  case  as  above,  and  make  the 
following  objections  to  the  proceedings,  viz. : 

<^  First.  That  the  charge  in  the  recognizance  amounts  to 
no  more  than  an  assault  and  battery. 

^^  Second.  That  the  justice  did  not  find  that  the  punish- 
ment he  could  inflict  was  inadequate  to  the  crime  charged. 

"  Third.  That  he  could  not  require  Harris  to  give  bond, 
unless  the  record  shows  the  further  fact  that  the  justice 
found  that  the  punishment  he  could  inflict  was  inadequate, 
and  that  hence  the  recognizance  is  illegal  and  void. 
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"  Fourth.  The  evidence  clearly  shows  that  the  recogni- 
zance was  so  interlined,  after  signing  and  hefore  it  was 
properly  filed  in  the  court  below,  as  to  destroy  its  validity. 

^'  Fifth.  The  evidence  does  not  support  the  allegations 
of  the  complaint." 

1.  We  concur  with  the  appellants,  that  the  crime,  as  it 
is  charged,  amounts  to  no  more  than  an  assault  and  bat- 
teiy. 

2.  It  is  clear,  also,  that  the  justice  did  not  find,  in  ex- 
press terms,  that  the  punishment  he  could  inflict  was  in- 
adequate to  the  crime  charged. 

3.  It  was  not  necessary,  in  our  opinion,  that  the  justice 
should  so  expressly  find.  He  had  jurisdiction  of  the  sub- 
ject-matter and  over  the  person ;  his  judgment,  therefore, 
is  valid,  when  questioned  collaterally,  even  though  it 
might  be  erroneous  or  irregular.  An  error  in  the  judg- 
ment, in  such  a  case,  can  not  be  set  up  against  the  recog- 
nizance taken  under  it,  unless  the  judgment  is  void. 
Evans  v.  Ashby^  22  Ind.  15 ;  Landers  v.  George,  49  Ind. 
809. 

4.  It  is  not  clear  to  our  mind,  by  any  means,  that  the 
interlineations  in  the  recognizance,  complained  of,  were 
made  after  it  was  signed.  The  justice  testifies  that  the 
interlineation  in  black  ink  was  made  when  he  wrote  the 
bond,  and  before  it  was  signed.  This  is  affirmative  evi- 
dence, while  that  which  tends  against  it  is  negative.  The 
words  interlined  in  blue  ink  were,  "  and  abide  the  judg- 
ment of  said  court,"  near  the  close  of  the  recognizance. 
In  the  sentence,  "  Whereas,  Stephen  Harris  has  this  day, 
on  examination  before  William  H.  Dent,  justice,  been 
found  guilty,"  etc.,  the  word  "  examination  "  is  interlined 
in  blue  ink.  The  words  interlined  in  the  same  kind  of 
ink  with  which  the  bond  was  written  were,  "upon  the 
person  of  Henry  Cox."  As  to  these  latter  words,  the 
evidence  tends  so  strongly  to  show  that  they  were  inter- 
lined before  the  recognizance  was  signed,  that,  as  an  appel- 
late court,  we  could  not  disturb  the  finding  on  that  ac- 
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count,  and  the  words  interlined  in  blue  ink,  in  oar  judg- 
ment, are  wholly  immaterial.  Their  absence  or  presence 
could  not  affect  the  validity  of  the  recognizance,  nor 
change  its  legal  construction.  The  words  ^<  and  abide  the 
judgment  of  sai\l  court"  are  simply  what  the  law  re- 
quires, and  therefore,  by  the  force  of  law,  were  agreed  to 
by  the  recognizors  when  they  signed  the  recognizance. 
An  alteration,  which  does  not  in  any  way  vary  or  change 
the  legal  effect  of  an  instrument,  does  not  render  it  in- 
valid, by  whomsoever  the  alteration  may  have  been  made. 
Cochran  v.  Nebekery  48  Ind.  459 ;  The  StcUCy  ex  rd.  Jacksim 
Township^  v.  Berg^  50  Ind.  496. 

And  by  the  statute  it  is  enacted  that,  ^^  No  action  upon 
a  recognizance  may  be  defeated  for  any  defect  of  form,  or 
any  omission  of  recital,  condition  of  undertaking  therein, 
or  neglect  of  the  clerk  to  endorse  or  record  it ;  but  the 
recognizors  are  bound  thereby  to  the  full  extent  specified 
therein."  *  *  *  2  R.  S.  1876,  p.  882,  sec.  40.  Keama 
V.  The  StatCj  8  Blackf .  334 ;  Boss  v.  271c  State,  6  Blackf. 
'815 ;  Saxton  v.  The  State,  8  Blackf.  200 ;  Trimble  v.  The 
JSaie,  8  Ind.  151 ;  Patterson  v.  The  State,  ex  reL,  etc.,  12  Ind. 
86 ;  Hunter  v.  The  State,  21  Ind.  851 ;  OU  v.  The  State,  36 
Ind.  365. 

5.  We  are  of  the  opinion  that  the  evidence  fully  sup- 
ports the  finding  and  judgment. 

The  judgment  is  affirmed,  with  costs. 


Cbawford  v.  King. 

Statdok  of  Frauds. — €hnttQ/A,'^VM<d  iVomtw  to  Biy  Ldi  qf  Another, — 
Surrtnder  of  Lien. — ^In  an  action  by  the  payee  of  a  promifwory  note 
against  the  widow  of  the  deceased  surety  thereon,  to  recover  of  her  the 
amount  of  such  note,  the  allegations  of  the  complaint  therein  were,  the 
execution  of  such  note  by  decedent,  as  surety  of  another,  who  executed 
it  as  principal ;  the  decease  of  such  surety,  leaving  an  estate  entirely 
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nifficient  to  pay  all  hia  debts,  and  the  leg^l  appointment  and  qualifica- 
tion of  an  adminiatrator  to  settle  the  same;  the  presentation  of  snch 
note  to  such  administrator  as  a  claim  against  snch  estate,  and  his  accept- 
ance of  the  same  and  proceeding  to  pay  it  as  a  valid  claim ;  the  verbal 
promise,  at  the  time  of  snch  acceptance,  to  payee,  by  such  widow,  to  pay 
the  same  herself  on  condition  that  payee  would  not  require  or  demand 
payment  of  aach  claim  out  of  the  aaseta  of  auch  estate,  nor  file  the  same 
as  a  claim  against  it,  provided,  further,  that  the  principal  thereon  should 
fail  to  pay  it ;  the  acceptance  of  such  verbal  promise  by  payee,  and  that, 
relying  thereon,  he  did  not  file  such  claim  against  such  estate,  or  de- 
mand or  receive  payment  thereof  from  such  administrator ;  the  receiving 
by  Boch  widow,  id  addition  to  the  amount  allowed  her  by  law  as  widow 
of  decedent,  of  a  sum  exceeding  the  amount  of  plaintifi'^s  claim,  out 
of  the  assets  of  such  estate ;  the  settlement  in  full  of  such  Cfltate  by  such 
administrator,  and  his  discharge  from  such  trust ;  the  entire  insolvency 
of  such  principal  ever  since  the  maturity  of  such  note,  and  his  failure 
to  pay  the  same ;  and  that  such  note  is  due  and  unpaid. 
Bdd,  on  demurrer  for  want  of  sufficient  facts,  that  the  complaint  sets  out 
a  good  cause  of  action  against  the  defendant,  such  verbal  promise  not 
being  within  the  statute  of  frauds. 

From  the  Wayne  Circuit  Court 
71  J,  Study,  for  appellant. 

HowK,  J. — ^In  this  action,  appellant  was  the  plaintiff  and 
appellee  was  the  defendant,  in  the  court  below. 

In  his  amended  complaint,  appellant  stated,  in  substance, 
that  on  June  11th,  1864,  David  Gentry  and  Joseph  King 
executed  and  delivered  to  appellant  their  promissory  note, 
a  copy  of  which  was  filed  with  and  made  part  of  the  com- 
plaint, by  which  note  the  makers  thereof  promised,  three 
years  after  its  date,  to  pay  appellant  one  hundred  dollars, 
with  eight  per  cent,  interest  thereon,  without  relief  from 
valuation  or  appraisement  laws ;  that  after  the  execution 
and  delivery  of  said  note,  said  Joseph  £ing,  on  December 
9th,  1867,  died  intestate,  at  "Wayne  county,  Indiana;  that 
after  the  death  of  said  Joseph  King,  on  the  20th  day  of 
June,  1868,  John  Maxwell  was  duly  appointed,  by  the 
clerk  of  Wayne  common  pleas  court,  administrator  of  said 
decedent's  estate,  and  was  qualified  as  such  administrator, 
and  assumed  the  duties  of  said  trust ;  that  the  estate  of 
said  Joseph  King  was  solvent,  and  a  large  amount  of  per- 
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Bonal  property,  to-wit,  four  thousand  six  hundred  and 
Beventy-nine  dollars  and  seventy-five  cents  worth  thereof, 
came  into  the  hands  of  said  administrator  to  be  adminis- 
tered by  him,  which  belonged  to  said  decedent's  estate, 
and  was  amply  sufficient  to  pay  all  the  debts  and  liabili- 
ties of  said  estate;  and  appellant  averred  that  appellee 
was  the  widow  of  said  Joseph  King,  deceased,  and,  as  such 
widow,  received  by  descent  and  inheritance  from  her  de- 
ceased husband,  real  estate  of  the  value  of  five  thousand 
dollars,  and,  on  final  settlement  of  tiie  personal  estate  of 
her  deceased  husband  by  said  administrator,  the  appellee, 
as  such  widow,  received  thereof  the  sum  of  three  hundred 
and  eighty-six  dollars,  over  and  above  the  sum  of  three 
hundred  dollars  allowed  her,  as  widow,  by  law ;  that  be- 
fore said  estate  was  finally  settled  by  said  administrator, 
appellant  presented  said  note  to  him,  as  a  claim  against 
said  estate,  for  payment  by  said  administrator,  which  note 
said  administrator  was  then  and  there  going  to  pay,  when, 
appellant  averred,  the  appellee  then  and  there  verbally 
agreed  with  and  promised  appellant,  that  if  he  would  not 
require  and  demand  payment  of  the  sum  due  on  said  note 
from  and  by  said  administrator,  out  of  the  assets  of  said 
estate,  and  would  not  file  said  note  as  a  claim  against  said 
estate,  that  she,  the  appellee,  would  pay  the  amount  there- 
of to  appellant,  if  the  said  Gentry,  who  was  then  and  ever 
siQce  has  remained  totally  insolvent,  and  who  was  the 
principal  in  said  note,  did* not  pay  the  same  to  appellant; 
and  it  was  averred  that  said  Gentry  had  never  paid  off 
said  note,  and  that  there  was  then  due  and  unpaid  on  said 
note,  of  principal  and  interest,  the  sum  of  one  hundred 
and  seventy-five  dollars.  And  appellant  averred,  that  he, 
relying  on  appellee's  said  promise,  and  in  consideration 
thereof,  did  not  demand  and  require  the  payment  of  said 
note  by  said  adminiBtrator  out  of  the  aaeete  of  said  estate, 
and  did  not  file  said  note  as  a  claim  against  said  estate, 
but  permitted  said  estate  to  be  finally  settled,  and  said  ad- 
ministrator to  be  discharged  from  his  said  trust  as  such 
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admmifftrator,  without  paying  aidd  note;  imd  appellant 
av^red  that,  at  the  time  said  estate  was  finally  settled  by 
said  adminiatratori  appellant  resided  in  Wayne  county, 
Indiana,  where  he  had  resided  for  the  last  forty  years, 
and  that  on  the  5th  day  of  May,  1869,  said  administrator 
finally  settled  said  estate,  and  was  finally  discharged  from 
his  s£dd  trust,  as  such  adminiatratar,  by  said  common  pleas 
court,  and  that  there  was  ihen  due  and  unpaid,  of  princi- 
pal and  interest,  on  said  note,  the  sum  of  one  hundred  ^ 
and  seventy-five  dollars,  which  had  not  been  paid  either 
by  appellee  or  by  said  administrator.  And  judgment  was 
demanded  against  the  appellee  in  the  sum  of  one  hundred 
and  seventy  dollars. 

Appellee  demurred  to  this  amended  complaint,  upon 
Ihe  ground  that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

The  demurrer  was  sustained  by  the  court  below,  and  to 
this  decision  appellant  excepted,  and  judgment  was  ren- 
dered upon  the  demurrer,  in  favor  of  the  appellee  against 
the  appellant. 

In  this  court,  the  only  error  assigned  is,  that  the  court 
below  ^red  in  sustaining  appellee's  demurrer  to  appel- 
lant's amended  complaint. 

The  only  question  presented  in  this  action  for  the  con- 
sideralion  of  this  court,  and  the  only  question  argued  by 
appellant's  counsel  is  this :  Is  appellee's  alleged  promise 
or  agreement  to  pay  the  note  described  in  appellant's  com- 
plaint within  the  statute  of  frauds  and  perjuries  in  this 
state  ?  It  is  provided,  in  the  first  section  of  tiie  act  of  this 
state,  entitled  ^  An  act  for  the  prevention  of  frauds  and 
perjuries,  and  requiring  certain  contracts  to  be  in  writing, 
and  declaring  certain  conveyances,  assignments,  contracts 
and  mortgages  void,"  approved  June  9th,  1852,  1  R.  S. 
1876,  p.  503,  among  other  things,  as  follows : 

'^  That  no  aetion  shall  be  brought  in  any  of  the  foUow- 
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^^  Second.  To  charge  any  person,  li^n  any  special  pro- 
mise, to  answer  for  the  debt,  default,  or  miscarriage  of 
another ;" '  *  *  *  "  unless  the  promise,  contract  or 
agreement,  upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof,  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or  by 
some  person  thereunto  by  him  lawfully  authorized ;  ex- 
cepting, however,  leases  not  exceeding  the  term  of  three 
years." 

It  is  evident  that  the  alleged  promise  or  agreement  of 
appellee,  in  the  case  at  bar,  is  within  the  letter  of  the 
statute.  But  the  courts  have,  from  time  to  time,  in  the 
interest  of  equity  and  fair  dealing,  so  construed  the  stat- 
ute in  question  as  to  hold  that  many  cases,  which  were 
apparently  within  the  letter  of  the  law,  were,  in  &ct, 
without  the  statute,  and  not  controlled  by  the  require- 
ments thereof.  It  is  exceedingly  difficult,  if  not  impossi- 
ble, to  reconcile  the  numerous  decisions  of  the  courts  of 
last  resort  in  this  country,  under  the  law  quoted  and  laws 
of  similar  tenor  and  purport,  or  to  deduce  therefrom  any 
fixed  and  established  rules  which  will  govern  and  control 
all  cases  which  have  arisen  or  may  arise  under  such  laws. 
In  1  Throop  on  the  Validity  of  Verbal  Agreements,  157, 
a  rule  is  laid  down,  which  is  strongly  supported  by  both 
English  and  American  authorities,  which  is  right  in  prin- 
ciple, and  which,  in  our  opinion,  is  applicable  to  and  de- 
cisive of  the  case  now  under  consideration.  This  rule  is 
thus  stated ; 

^^  A  promise  to  pay  the  debt  of  another  is  not  within 
the  statute,  if  its  consideration  was  the  abandonment  to 
the  promisor  of  a  security  for  the  payment  of  the  debt, 
consisting  of  a  lien  upon  or  interest  in  property,  to  which 
the  promisor  then  had  a  subordinate  title." 

In  this  case,  appellee's  deceased  husband  was  the  owner, 
at  the  time  of  his  death,  of  personal  property  more  than 
sufficient  to  pay  all  his  debts,  including  the  note  described 
in  appellant's  complaint.    By  the  death  of  her  husband, 
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appellee,  as  his  vnaow,  acquired  a  title  to  his  personal 
property,  which  was  subordinate,  however,  to  fiie  interest 
of  hifi  creditors,  appellant  included,  in  said  property.    Be- 
fore the  estate  of  the  deceased  was  finally  settled,  appel- 
lant presented  his  note  to  the  administrator  of  the  de- 
cedent, as  a  claim  against  said  estate,  for  payment,  and 
the  administrator  was  about  to  pay  the  note,  when,  it  is 
averred,  that  the  appellee,  "  then  and  there,  by  a  verbal 
agreement,  agreed  with  and  promised"  appellant,  ^^that 
if  he  would  not  require  and  demand  payment  of  the 
amount  due  on  said  note,  from  and  by  said  adminstrator, 
out  of  the  assets  of  said  estate,  and  not  file  said  note  as  a 
claim  against  said  estate,"  she,  the  appellee,  would  pay 
the  amount  thereof  to  appellant, "  if  the  said  Gentry,  who 
was  then,  and  has  ever  since  been  and  remained,  totally 
insolvent,  and  who  was  the  principal  in  said  note,  did  not 
pay  the  same"  to  appellant.    Relying  upon  appellee's 
promise  and  agreement,  appellant  did  not  require  and  de- 
mand payment  of  his  note  by  said  administrator,  and  the 
money,  which,  without  appellee's  promise  and  agreement, 
wonld  have  been  paid  to  appellant  on  his  note,  was  paid 
over  by  the  administrator  to  appellee.    If  the  averments 
of  appellant's  complaint  are  true,  and  for  aught  that  has 
yet  appeared  in  this  cause  they  are  strictly  and  literally 
true,  it  would  be  manifest  injustice  to  allow  the  appellee 
to  escape  the  ftilfilment  of  her  '^  promise  and  agreement." 
In  Templetons  v.  Bascorrtj  83  Vt.  182,  the  facts  of  the 
case  were  very  similar  to  the  &ct8  in  this  case.    There,  it 
appeared  that  plaintifiDs  were  the  creditors  of  the  father 
of  the  defendant,  who  had  died  intestate  and  the  owner 
of  considerable  estate ;  that  defendant  was  his  only  child, 
and  was  entitled  to  all  his  estate,  after  the  payment  of  his 
debts ;  and  that,  in  consideration  that  plaintiffi  would  not 
present  their  claim  to  the  commissioners  upon  the  estate, 
appointed  by  the  probate  court,  or  take  the  necessary 
le^  steps  to  have  it  chargeable  upon  the  estate,  the  de- 
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fendant  repeatedly  promised  to  pay  them  the  amount; 
and  it  further  appeared  that  the  delay  in  presenting  the 
claim  had  caused  the  plaintiffs  to  lose  their  claim  against 
the  estate,  as  the  commissioners  had  reported,  and  the  re- 
port had  been  confirmed. 

In  delivering  the  opinion  of  the  court,  Kellooo,  J.,  said : 
"  In  view  of  the  interest  which  the  defendant  had  in  that 
estate,  such  forbearance,  or  the  agreement  for  it,  on  the 
part  of  the  plainti£b,  at  the  request  of  the  defendant, 
ought  to  be  regarded  as  a  sufficient  consideration  for  the 
defendant's  promise  to  pay  the  debt."  And  again,  the 
learned  judge  said :  ^^  The  consideration  of  the  promise 
of  the  defendant  was  the  waiving  by  the  plaintiffs  of  their 
remedy  against  the  estate  of  the  defendant's  father — a 
remedy  to  which  they  had  an  unquestionable  right, — ^for 
the  benefit  of  the  defendant,  and  at  his  request.  His 
promise  to  pay  the  debt  to  the  plaintiffs  was  founded  not 
on  the  consideration  of  the  original  debt,  but  on  a  new 
consideration  distinct  from  it,  moving  from  the  plaintiffi 
directly  to  himself,  the  entire  benefit  of  which  was  antic- 
ipated or  received  by  him." 

In  all  essential  particulars,  the  case  last  cited  is  almost 
identical  in  its  facts  and  circumstances  with  the  case  now 
under  consideration ;  and  the  conclusion  of  the  court  in 
that  case,  that  the  promise  of  the  defendant  was  not  with- 
in the  statute  of  frauds,  in  our  opinion,  was  clearly  cor- 
rect. 

In  Spooner  v.  Dunn,  7  Ind.  81,  this  court  held  the  rule 
to  be  clearly  established,  that  ^^  where  a  specific  lien  or 
substantial  benefit  is  surrendered,  upon  the  express  prom- 
ise of  a  third  person  to  pay  a  debt,  it  is  an  original  under- 
taking and  not  within  the  statute."  And  see  the  author- 
ities there  cited. 

In  our  opinion,  the  court  below  erred  in  sustaining  ap- 
pellee's demurrer  to  appellant's  complaint,  and  for  this 
error  the  judgment  is  reversed. 
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Judgment  reversed^  and  cauBe  remanded,  with  instruc- 
tions  to  the  court  helow  to  overrule  the  demurrer  to  the 
complaint,  and  for  other  proceedings. 


Shibts  v.  Irohs. 

1 54  is; 

Skt-OW-— Cy  <me  JudgmaU  againd  Anether.-^Tender.^Jiidgnmtr-JAm  ftfm        ''?■  MS 
for  AOornej^s  feet,— Where  A.  held  a  judgment  against  B.  for  a  certain  154  412 

Bom,  and  K  held  a  judgment  against  A.,  upon  which  latter  judgment  the 
attorney  who  procured  it  had  entered  of  record  his  lien  for  such  servioea, 
and  B-'s  judgment  exceeded  the  aggregate  amount  of  such  lien  and  of 
A.'8  judgment,  in  an  action  hy  A.  against  B., 

Held,  that  A.  was  entitled  to  haye  his  judgment  set  of^  pro  taniOj  against 
B.'s  judgment,  without  having  tendered  to  B.  the  excess  in  amount  of  the 
greater  judgment  over  the  less,  and  without  regard  to  the  justness  of  the 
amount  of  the  lien  for  attorney's  fees. 

JuDGMEMT. — AutgnmeiU  of. — Action, — Bighi  cf.—^Axi  assignment  of  a  judg- 
ement, which  vests  in  the  assignee  thereof  the  equitable,  though  not  the 
1^^  title  thereto,  gives  such  assignee  a  right  of  action  thereon. 

Sams. — Action  on, — I\srUet, — Drfod  of. — Waioer. — In  a  suit  upon  a  judg- 
ment against  the  judgment-defendant,  by  a  jj^erson  who  owns  and  holds 
such  jndgment  by  an  eqmtalk  assignment  thereof  to  him  by  the  judg- 
ment-plaintiff if  such  defendant  fails  to  object  that  such  judgment- 
plaintiff  is  not,  but  ought  to  be,  a  party  to  such  suit,  such  objection  is 
thforeby  waived. 

From  the  Tipton  Circuit  Court. 

A.  F.  ShirtSj  for  appellant. 

J.  Oreen  and  2>.  Waughy  for  appellee. 

WoBBSNy  C.  J. — ^This  was  a  complaint  hy  ShirtB  against 
LnoDfl,  to  set  off  certain  judgments  which  Bhirts  held 
against  Irons,  against  a  judgment  which  Irons  held  against 
Shirts,  and  to  enter  satisfaction  upon  the  latter  judgment. 

Isflae^  trial  by  jury,  verdict  and  judgment  for  the  defen-' 
dant. 

At  the  February  tenn,  ISTS,  of  the  court  of  common 
pleas  of  Tipton  county,  Irona  recovered  in  that  court  a 
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judgment  against  Shirts  for  the  sum  of  seventeen  hun- 
dred and  fifty  dollars,  and  costs  of  suit.  This  is  the  judg- 
ment, as  we  suppose,  that  was  affirmed  by  this  court,  and 
reported  in  47  Ind.  445,  Shirts  v.  Irons. 

In  January,  1875,  Shirts,  then  holding  several  small 
judgments  against  Irons,  caused  a  tender  to  be  made  to 
hiYn  of  the  sum  of  thirteen  hundred  and  forty-seven  dol- 
lars, in  satisfaction  of  the  judgment  which  Irons  held 
against  him,  after  deducting  the  small  judgments  which 
he  held  against  Irons. 

The  tender  was  refused.  There  is  some  disagreement 
between  the  parties  as  to  whether  this  tender  was  suffi- 
cient in  amount,  but,  from  the  view  which  we  take  of  the 
case,  it  will  be  unnecessary  to  pass  upon  this  question. 

Whether  the  tender  was  sufficient  in  amount,  or  not, 
or  if  no  tender  had  been  made  at  all,  the  appellant  would 
have  the  right  to  set  off  his  judgments  against  that  which 
Irons  held  against  him. 

The  complaint,  to  be  sure,  seeks,  in  addition  to  the  set- 
off, an  entire  satisfaction  of  the  judgment,  on  the  ground 
of  the  tender  of  the  supposed  residue.  But  if  the  appel- 
lant failed  in  establishing  his  whole  case,  that  was  no 
reason  why  he  should  have  been  deprived  of  his  legal 
rights  in  respect  to  the  branch  of  the  case  which  he  made 
out. 

"We  see  no  objection  to  the  judgments  which  the  appel- 
lant offered  to  set-off.  One  of  them  was  recovered  in  the 
Putnam  Circuit  Court  by  James  O'Brien  against  Irons, 
and  assigned  in  writing  by  O'Brien  to  the  appellant. 

It  is  objected  that  the  assignment  does  not  appear  to 
have  been  made  in  accordance  with  the  statute,  so  as  to 
vest  the  legal  title  in  the  appellant.  The  assignment,  if 
it  did  not  vest  the  legal  title  in  the  appellant,  vested  in 
him  an  equitable  right  that  would  enable  him  to  sue  upon 
it  in  his  own  name,  and  of  course  to  set  it  off.  Burson  v. 
Blair,  12  Ind.  871 ;  KeOey  v.  Love^  85  Ind.  106.  If  O'Brien 
should  have  been  made  a  party,  to  answer  to  his  interest. 
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objection  on  that  ground  was  waived  because  none  was 
made. 

It  may  be  observed  that  the  same  question  was  made  in 
respect  to  liens  taken  by  attorneys  upon  the  judgment  of 
Irons  against  the  appellant,  and  that  perhaps  it  will  be 
necessary  to  make  those  attorneys  parties,  in  order  to  a 
full  settlement  of  the  controversy. 

But  after  setting  off  the  appellant's  judgments,  the  res- 
idue of  the  judgment  will  be  much  more  than  the  liens 
claimed,  so  that  the  set-off  ought  to  be  allowed,  whether 
the  amount  of  the  liens  claimed  be  just  or  otherwise. 

Without  enquiring  whether  the  appellant  made  out  a 
case  entitling  him  to  have  satisfaction  upon  the  judgment 
or  not,  we  think  it  clear,  on  the  evidence,  that  he  was  en- 
titled to  a  set-off,  and  hence  the  judgment  below  must  be 
reversed. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  a  new  trial. 


CoLLiN<}wooD  V.  Thb  Indianapolis,  Pbbu  and  CmoAQO  ,       ^^ 

Railway  CoMPAinr.  m  «>* 

Nxw  TbiaXi. — Weighi  cf  Emdenee. — On  appeal  to  the  Supreme  Court,  the 
judgment  of  the  court  below  will  rarely  be  reversed  because  a  new  trial 
of  the  cause  was  granted  on  the  weight  of  eyidenoe. 

From  the  Marion  Superior  Court. 

J.  W.  Harper  and  2).  V.  Bumsj  for  appellant. 
D.  Moss,  for  appellee. 

Pbekins,  J. — Suit  by  CoUingwood,  against  the  Indian- 
apolis, Peru  and  Chicago  Railroad  Company,  to  recover 
the  value  of  a  horse,  alleged  to  have  been  killed  by  the 
cars  of  the  company,  where  the  road  was  not  fenced. 

Trial  by  jury  at  special  term,  verdict  and  judgment  for 
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plaintiff,  over  a  motion  for  a  new  trial.  Appeal  to  gen- 
eral term.  In  general  term,  a  new  trial  was  granted  upon 
tile  inBuffi<;iency,  alone,  of  the  evidence  to  sustain  the 
verdict 

Instead  of  taking  his  new  trial  in  the  Superior  Courts 
which  he  might  have  had  more  than  a  year  ago,  he  ap- 
pealed from  the  decision,  in  general  term  of  that  court, 
awarding  a  new  trial,  and  assigns  that  ruling  of  the  gen- 
eral term  as  error. 

As  a  general  proposition,  a  judgment  will  rarely  be  re- 
versed, on  appeal,  because  a  new  trial  was  granted  below. 
And  after  having  carefully  examined  the  testimony  given 
in  the  trial  in  the  superior  court,  in  special  term,  we 
can  not  say  the  court,  in  general  term,  so  clearly  erred  as 
to  authorize  us  to  disturb  its  action.  HiU  v.  Goodcy  18  Ind. 
207 ;  Cronk  v.  Cofe,  10  Ind.  485. 

Regularly,  the  judge  who  presides  at  the  trial  in  special 
term,  in  the  Superior  Court,  sits  as  one  of  the  judges  in 
general  term,  in  determining  the  question  of  reversal  or 
affirmance.  The  court  has  the  benefit  of  his  experience 
at  the  trial,  and  his  suggestions  in  reference  to  it.  We 
should  hesitate  long  before  reversing  the  decision  of  that 
court  in  general  term,  granting  a  new  trial  on  the  weight 
of  evidence. 

The  judgment  of  the  general  term,  granting  a  new  trial, 
is  affirmed. 


Stipp  v.  The  Spring  Mill  and  Williams  Creek  Gravel 

Road  Company. 

GlUVBL  BoJkD.'—AeHon  to  Beoover  TotL—Fadhire  to  Omutrud  Lmofid  JBaod— 
Evidence. — On  the  trial  of  an  action,  brought  by  a  gravel  road  company 
oiganised  under  the  statute  authorizing  the  construction  of  plank  and 
other  roads,  (1  B.  S.  1876,  p.  654,)  to  recover  of  the  defendant  penalties^ 
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M  provided  in  section  17  of  said  act,  for  passing  over  the  road  of  plain- 
tiff and  refusing  to  pay  toll,  the  defendant,  to  defeat  a  recovery  by 
plaintiff  by  establishing  that  the  road  of  plaintiff  had  never  been  con- 
structed according  to  the  requirements  of  ItLw,  offered  in  evidence  the 
several  written  contracts  made  by  the  plaintiff's  board  of  directors  for 
the  construction  of  such  road. 
Edd,  that  the  e^dence  was  properly  excluded,  it  being  too  remote  and 

conjectnral  to  establish  a  fact  susceptible  of  direct  proof. 
Saiol— I«a&a£fy/or  Toa.—Farutnee.— Under  section  17  of  the  statute  (1  B. 
8. 1876,  p.  654,)  authorizing  the  construction  of  plank,  gravel  and  macad- 
amized roads,  in  an  action  to  recover  penalties  for  passing  over  the 
phuntiff 's  gravel  road  and  refusing  to  pay  toll,  the  complaint  alleged 
''that  at  each  time  defendant  run  through  the  gate,  as  aforesaid,"  though 
the  keeper  of  the  toll-gate  was  present  to  receive  the  toll,  the  defendant 
''refused  to  pay  said  toll  or  any  part  thereof,"  and  the  evidence  given  on 
the  trial  of  such  cause  showed  that  the  defendant  stopped  before  the  toll- 
gste,  and  informed  the  keeper  thereof  that  he  refused  to  pay  toll "  be- 
cause the  (»mpany  was  not  legally  entitled  to  demand  it." 
Hdd^  that  there  was  no  variance  between  the  evidence  and  the  allegations 

of  the  complaint. 
BAXEr-LiabiHtiffir  lUL^FaiUure  to  Bepair  IWnpiie. — Ifutruetion  to  Jury, — 
In  an  action  by  a  gravel  road  company  to  recover  penalties  of  the  de» 
fendant  for  passing  over  the  plaintiff's  gravel  road  and  refusing  to  pay 
toll  therefor,  the  defence  being  the  unreasonable  failure  of  plaintiff  to 
keep  such  road  in  repair,  the  court  below,  in  reference  to  the  statute  (1 
B.  S.  1876,  p.  671,)  prohibiting  gravel  and  other  roads  from  collecting 
tolls  in  certain  cases,  instructed  the  jury  trying  the  cause  that,  in  de- 
termining whether  the  plaintiff  had  unreasonably  neglected  to  repair  its 
road,  they  were  to  consider  "  all  the  circumstances  of  the  case." 
Edd,  that  the  jury  could  not  well  have  understood  therefrom  that  they 
were  to  consider  "circumstances"  other  than  "equitable"  ones,  as  provi- 
ded in  the  first  section  of  such  statute. 
8&MB. — Fcalure  to  Bepcar  Twrnpike, — Irutruetion  to  Jury, — On  the  trial  of  said 
action,  to  sustain  such  defence,  defendant  introduced  evidence  referring, 
principally,  to  the  bad  condition  of  the  hilly  portion  of  such  gravel  road, 
and  the  court  instructed  the  jury  that  "A  long  and  steep  hill  on  a  road 
requires  more  attention  and  more  frequent  repairs  than  a  level,  gently 
rolling  surface." 
Edi,  that  the  defendant  was  not  injured  by  the  giving  of  such  instruction. 

From  the  Marion  Circtdt  Court. 

S,  B.  Duncan^  J.  S.  Duncariy  A.  G.  Porter,  W.  P.  Fish- 
back  and  <?•  T.  Porter,  for  appellant. 

JK.  F.  lottery  L.  0.  Waiker  and  i.  Bitter,  for  appellee. 
Vol.  lilV.— 2 
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WoKDHN,  C.  J. — ^Action  commenced  before  a  justice  of 
the  peace,  by  the  appellee  against  the  appellant,  to  recover 
penalties  for  passing  over  the  road  of  the  plaintiff  and 
through  her  toll-gate,  and  refusing  to  pay  toll. 

There  was  a  judgment  for  the  plaintiff  before  the  jus- 
tice, and,  on  appeal  to  the  circuit  court,  there  was  a. trial 
by  jury,  resulting  also  in  a  verdict  and  judgment  for  the 
plaintiff. 

We  will  consider  the  questions  made  in  the  brief  of 
counsel  for  the  appellant.     They  say : 

"  The  defendant's  evidence  was  directed  to  prove, 

"1st.  That  the  plaintiff's  road  had  never  been  con- 
structed according  to  the  requirements  of  law ; 

"  2d.  That,  even  had  it  been,  it  had  been  suffered  to 
get  and  remain  out  of  repair,  so  as  to  forfeit  the  plaintiff's 
right  to  collect  toll  until  repaired." 

"  As  conducing  to  establish  the  first  proposition,  the  de- 
fendant offered  to  prove  the  several  written  contracts 
made  by  the  board  of  directors  of  the  company  for  the 
construction  of  the  road,  and  that  none  of  those  contracts 
have  been  complied  with  in  respect  to  the  amount  of 
gravel  stipulated  to  be  placed  on  the  road.  The  evidence 
shows  that  these  contracts,  in  respect  to  the  amount  of 
gravel  required,  were  made  in  conformity  to  the  estimate 
of  what  gravel  would  be  required,  prepared  by  persons 
appointed  by  the  county  commissioners,  under  section  4 
of  the  act  under  which  the  plaintiff' was  organized.  3  Ind. 
Stat.  535.  That  statute  requires  the  person  so  appointed 
to  estimate  the  cost  of  the  grading  and  gravelling  of  the 
road,  and  to.  determine  the  amount  to  be  paid  by  the  re- 
spective owners  of  land  within  the  prescribed  limits  ou 
each  side  of  the  road." 

"  The  court  refused  to  admit  the  evidence.*  *  *  W  j 
think  the  court  erred  in  refusing  this  evidence.  We  con- 
cede that  the  .directors  may  determine  the  particular  man- 
ner of  constructing  the  road,  so  as  to  secure  and  maintain 
a  smooth  and  permanent  road,  and  that  it  may  be  made 
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of  plank,  gravel,  stone  or  other  hard  material.  3  Ind. 
Stat.  536,  sec.  10.  But  we  maintain  that  this  determina- 
tion mast  be  expressed,  before  the  person  appointed  by 
the  commissioners  to  estimate  the  grading,  gravelling 
or  planking,  as  the  case  may  be,  (Id.y  p.  535,  sec.  4,)  has 
proceeded  to  discharge  his  daties." 

"  How  could  he  proceed  to  estimate  the  gravelling  or 
planking,  until  the  determination  of  the  board  had  been 
expressed  whether  the  road  should  be  made  with  gravel 
or  plank  ?  Could  he  estimate  for  a  road  to  be  made  with 
gravel,  as  a  means  of  determining  the  amount  of  tax  to 
be  assessed,  and  could  the  board  of  directors  thereafter 
determine  that  the  road  should  be  made  of  plank,  for  the 
cost  of  which  no  estimate  had  been  made,  and,  indeed, 
none  could  be  made,  no  provision  being  made  by  the 
statute  for  a  new  estimate?" 

<'  How  could  the  person  appointed  by  the  commission- 
ers, if  the  road  were  to  be  constructed  of  gravel,  estimate 
for  the  expense  of  grading,  unless  the  board  of  directors 
had  previously  determined  the  depth  of  the  gravel  which 
was  to  be  laid  on  the  road  ?  " 

^  And  could  the  board,  after  the  depth  had  been  pre- 
scribed, and  the  estimate*  had  been  made,  increase  or  di- 
minish the  depth  at  their  pleasure,  so  that  the  estimate, 
as  a  means  of  ascertaining  the  cost  of  the  road  or  the 
amount  of  tax  required,  would  be  valueless  ?  " 

*^  It  seems  to  us  to  be  plain,  that  the  manner  of  con- 
stmcting  the  road  is  required  to  be  determined  by  the 
directors,  before  an  assessment  is  made  for  its  construction. 
If  this  is  so,  then  it  was  certainly  competent  to  show  the 
contracts  which  were  made  in  pursuance  of  the  estimate 
of  the  person  appointed  by  the  board  of  commissioners, 
and  that  these  contsucts  had  never  been  completed ;  and 
that  tiie  company  had  proceeded  to  erect  gates  and  demand 
toll  before  the  road  was  completed." 
We  have  thus  extracted  from  the  brief  of  counsel  for 
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the  appellant  enough  to  develop  the  question  thus  made, 
and  the  argument  upon  it 

We  express  no  opinion  as  to  the  correctness  of  the  con- 
clusions drawn  by  counsel  fix>m  the  premises  assumed  by 
them.  But  they  are  under  some  misapprehension  in 
respect  to  the  premises.  It  is  assumed  that  the  company 
was  organized  under  the  act  of  March  6,  1865,  3  Ind. 
Stat.  534,  and,  therefore,  that  the  fourth  section  of  that 
act  is  applicable  to  the  case. 

If  the  company  was  not  organized  under  that  act,  the 
argument  falls  to  the  ground.  That  act  contemplates  the 
organization  of  turnpike  companies  on  a  principle  differ- 
ent from  that  on  which  companies  are  organized  under 
the  act  of  May  12th,  1852,  and  its  amendments.  1  B.  S. 
1876,  p.  654. 

Under  the  act  of  1865,  no  amount  of  stock  is  necessary 
to  be  subscribed,  but  the  owners  of  three-fifths  of  the  real 
estate  within  the  distance  of  three-fourths  of  a  mile  on 
each  side  of  the  proposed  road,  may  apply  to  the  county 
commissioners  for  a  permit  to  build  the  road,  and  if  the 
commissioners  deem  the  road  of  public  utility,  they  may 
grant  the  permit,  after  which  the  petitioners  may  organize 
themselves  into  a  company.  The  commissioners  are  then 
to  appoint  a  person  to  estimate  the  cost  of  grading,  grav- 
elling or  planking,  which  is  to  be  assessed  upon  the  pro- 
perty within  the  prescribed  limits. 

The  act  of  1852  provides  for  the  organization  of  stock 
companies,  and  requires  a  subscription  of  five  hundred 
dollars  per  mile,  before  corporations  can  be  organized,  and 
does  not  provide  for  assessments  upon  property  at  all. 
The  act  of  May  14th,  1869,  3  Ind.  Stat.,  p.  588,  provided, 
however,  that  any  company  organized,  or  that  might 
thereafter  be  organized,  under  any  law  of  the  state  au- 
thorizing the  construction  of  macadamized  and  gravel 
roads,  and  having  a  subscription  of  at  least  three-fifths  of 
the  estimated  cost  of  the  construction  of  the  road,  might 
petition  the  board  of  commissioners  to  have  the  amount  of 
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the  benefit  of  the  road  to  each  tract  of  land  within  a  mile 
imd  a  half  on  each  side  and  at  each  end  thereof,  assessed 
npon  the  land. 

Now,  we  have  looked  through  the  record  carefully,  but 
in  vain,  to  find  any  evidence  that  this  company  was  or- 
ganized or  ever  acted  under  the  act  of  1865.  The  com- 
plaint alleged  that  the  plaintifi'  was  "  a  corporation  organ- 
ized under  the  laws  of  the  state  of  Indiana,"  but  did  not 
specify  under  what  particular  act  or  acts.  The  plaintift*'s 
articles  of  association  were  given  in  evidence,  and  they 
utterly  exclude  the  idea  of  an  organization  under  the  act 
of  1865.  The  articles  provide  that  the  capital  stock  shall 
be  five  thousand  dollars,  divided  into  two  hundred  shares 
of  twenty-five  dollars  each,  and  the  signers  of  the  articles, 
not  professing  to  be  the  owners  of  adjoining  land,  sub- 
scribed for  stock. 

There  was  evidence  that  an  assessment  had  been  made, 
but  this,  as  has  been  seen,  could  have  been  done  under  the 
act  of  1869,  and  affords  no  inference  that  the  company 
was  organized  under  the  act  of  1865. 

The  contracts  offered  in  evidence,  and  rejected,  are  in 
the  record.  There  is  nothing  in  them,  from  which  it  can 
be  inferred  that  the  company  was  organized  or  acting 
under  the  act  of  1865. 

We  think  the  counsel  are  mistaken  in  'supposing  that 
"the  evidence  shows  that  these  contracts,  in  respect  to 
the  amoimt  of  gravel  required,  were  made  in  conformity 
to  the  estimate  of  what  gravel  would  be  required,  pre- 
pared by  persons  "appointed  by  the  county  commissioners, 
under  section  four  of  the  act,"  etc.  There  is  nothing,  so 
fiar  as  we  can  discover  fi*om  a  reading  of  the  evidence, 
either  in  the  contracts  or  out  of  them,  which  shows  that 
the  contracts  were  made  in  conformity  to  such  estimates. 
No  sneh  estimates  are  alluded  to  in  the  contracts ;  and  if 
the  evidence  any  where  shows  that  such  estimates  were 
made,  we  have  overlooked  it. 

We  think,  from  what  appears  before  us,  that  the  com- 
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pany  was  not  organized  or  acting  under  the  act  of  1865, 
and  therefore  that  the  objection  to  the  ruling  of  the  court, 
so  far  as  we  have  considered  it,  is  without  foundation. 

But  the  counsel  claim  that,  irrespective  of  the  statute, 
the  evidence  was  competent,  as  tending  to  prove  that  the 
road  had  never  been  completed  in  such  a  manner  as  to 
empower  the  company  to  collect  tolls. 

The  third  section  of  the  act  of  1852,  under  which  we 
assume  the  plaintiff  was  organized,  provides  that  "  The 
directors  may  determine  the  particular  manner  of  con- 
struction so  as  to  secure  and  maintain  a  smooth  and  per- 
manent road,  the  track  of  which  shall  be  made  either  of 
plank,  stone,  gravel,  or  other  hard  material,  or  in  such 
proportions  of  either  as  the  directors  may  deem  expe- 
dient, so  that  the  same  shall  form  a  hard  and  even  sur- 
face." 

Now,  it  seems  to  us  that  whether  the  road  was  such  as 
the  statute  contemplates,  was  a  question  susceptible  of 
direct  proof.  We  think  the  evidence  offered,  with  a  view- 
to  show  the  character  of  the  road  as  it  was  constructed, 
was  too  remote  and  conjectural.  The  fact  that  the  com- 
pany made  contracts  for  the  construction  of  the  road  that 
were  not  complied  with,  would  afford  no  just  inference 
that  the  road,  as  built,  was  not  such  as  the  statute  re- 
quires. The  company  may  have  made  contracts  for  a 
much  more  expensive  road,  with  a  view  to  its  permanence, 
than  would  be  required  to  build  such  a  road  as  the  statute 
requires,  a  partial  performance  of  which  would  make  a 
road  filling  the  requirements  of  the  statute. 

We  are  of  opinion  that  the  court  committed  no  error  in 
rejecting  the  evidence.  What  we  have  said  disposes  also 
of  an  objection  to  an  instruction  of  the  court  to  the  jury 
on  that  subject. 

It  is  claimed  that  the  judgment  ought  to  be  reversed 
because  the  evidence  did  not  prove  or  tend  to  prove  the 
case  made  by  the  complaint.  It  is  said  that  the  complaint 
charged  merely  a  running  of  the  gate,  with  intent  to  de- 
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fraud  the  company,  of  which  it  is  claimed  there  was  no 
proof.  It  is  said  in  the  brief  that,  <<  In  every  instance  he," 
the  defendant,  ^^  stopped  before  the  gate  and  informed  the 
gate-keeper  that  he  refused  to  pay  toll,  because  the  com- 
pany was  not  legally  entitled  to  demand  it." 

The  statute  provides,  (1  R.  S.  1876,  p.  660,  sec.  17,)  that 
"  If  any  person  or  persons  using  any  part  of  such  road 
shall,  with  intent  to  defraud  such  company,  *  *  *  re- 
fuse to  pay  the  toll  he  is  bound  by  law  to  pay,  or  shall 
run  by  the  gate  without  paying  his  toll,  with  intent  to  de- 
fraud the  company,  *  *  *  each  and  every  person 
concerned,"  etc.,  "  shall,  for  every  such  offence,  forfeit  and 
pay  to  such  company  three  dollars,"  etc.  It  is  claimed 
that  the  statute  makes  two  oflfences :  the  refusal  to  pay 
toll  which  one  is  bound  by  law  to  pay,  and  running  by 
the  gate  without  paying  toll,  with  intent  to  defraud  the 
company.  And  it  is  insisted  that,  here,  the  evidence  shows 
a  refusal  to  pay  the  toll,  and  not  a  running  by  the  gate, 
which,  it  is  claimed,  is  the  only  thing  charged  in  the  com- 
plaint. In  this  the  counsel  are  mistaken.  The  complaint, 
after  charging  the  defendant  with  having  passed  the  gate 
several  times,  proceeds  as  follows:  "And  the  plaintiff 
says  that  at  each  time  the  defendant  run  through  the  gate 
as  aforesaid,  the  keeper  of  the  toll-gate  was  in  attendance, 
ready  to  receive  the  toll,  which  the  defendant  well  knew, 
but  he  refused  to  pay  said  toll  or  any  part  thereof,"  etc. 
It  thus  appears  that  there  was  no  variance  between  the 
proof  and  the  allegation. 

The  first  section  of  the  act  of  March  5th,  1859, 1  R.  S. 
1876,  p.  671,  provides  "That  hereafter,  whenever  any 
gravel,  turnpike,  macadamized  or  plank  road  shall  be  suf- 
fered to  get  and  remain  out  of  repair  for  a  longer  period 
of  time  than  would  be  required  to  make  the  necessary  re- 
pairs with  a  reasonable  force,  the  season  of  the  year  and 
other  equitable  circumstances  considered,  the  corporation 
or  company,  owner  or  owners  of  such  road  shall  not  be 
entitled  to  receive  and  collect  toll  upon  such  road  or  upon 
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80  much  of  the  same  as  is  out  of  repair,  while  the  same 
shall  remain  out  of  repair,  and  it  shall  be  lawful  in  any 
suit  for  the  collection  of  toll  or  any  penalty  for  failure  to 
pay  such  toll,  for  the  defendant  to  plead  such  want  of  re- 
pair in  bar  of  said  suit." 

Li  reference  to  this  statute,  the  court  charged  the  jury 
as  follows,  viz. : 

"  Its  purpose  is  to  insure  the  good  condition  of  the  road, 
by  withholding  the  right  to  take  toll,  so  long  as  the  com- 
pany unreasonably  neglects  to  put  the  road  in  repair,  all 
the  circumstances  of  the  case  considered.  Whether  the 
road  was  sufiered  to  get  out  of  repair,  and  whether  the 
delay  to  repair  was  reasonable,  are  questions  of  fact  for 
the  jury  to  pass  upon  from  the  evidence." 

It  is  objected,  as  we  understand  the  brief,  that  this 
charge  allows  the  jury  to  take  into  consideration  "  all  the 
circumstances  of  the  case,"  instead  of  the  "  equitable  cir- 
cumstances," as  provided  for  by  the  statute.  We  think 
the  charge  was  substantially  right.  The  jury  could  not 
have  well  understood  or  inferred  from  the  charge,  that 
circumstances,  other  than  equitable  ones,  would  have  ren- 
dered delay  in  repairing  the  road  reasonable. 

Objection  is  made  to  the  following  sentence  in  the 
ninth  charge :  "  A  long  and  steep  hill  on  a  road  requires 
more  attention  and  more  frequent  repairs  than  a  level, 
gently  rolling  surface."  This  may  be  open  to  the  objec- 
tion that  it  undertakes  to  instruct  the  jury  upon  matter 
of  fact ;  but  it  is  difficult  to  see  how  the  appellant  was 
injured  by  it.  It  was  rather  in  his  favor  than  otherwise. 
His  complaint  of  the  condition  of  the  road  was  directed, 
in  a  great  measure,  to  the  hilly  portions.  He  was  sworn 
as  a  witness,  and  testified,  amongst  other  things,  as  fol- 
lows :  "  I  went  through  first  on  horse-back,  and  paid  seven 
cents.  Next,  with  a  team,  and  found  I  could  not  haul  as 
well  as  before  the  road  was  made,  on  account  of  the  con- 
dition of  the  hill."    He  complained,  to  be  sure,  of  other 
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parts  of  the  road,  but,  on  the  whole,  we  are  of  opinion 
that  he  oonld  not  have  been  injured  by  the  charge. 

We  have  thns  coneidered  the  questions  made,  and  are 
of  opinion  that  there  is  no  available  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 
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Obookai.  laAyr,^^Indidmeni  for  Murder. — Oartainty, — MoHon  in  ArresL — ^The 
defendant  was  oonyicted  of  murder.  The  indictment  npon  which  he  was 
tried  aU^eB  that  the  defendant,  "on/',  etc,  ''at,"  etc,  "did  then  and 
there  felonionalj,  purpoflelj  and  with  premeditated  malice,  kill  and 
murder"  the  deceas^,  "by  then  and  there  and  thereby  feloniously,  pur* 
poeelj  and  with  premeditated  malice,  )irtii^  a  large  sixed  Colt's  reTolYing 
pistol,  loaded  with  gunpowder  and  leaden  balls,  which  he,"  the  defend* 
ant»  "then  and  there  had  and  held  in  his  hands,  contrary,"  etc 

EeH  on  motion  in  arrest  of  judgment,  that  the  indictment  is  bad  for  want 
of  certainty  in  charging  Uie  mode  and  manner  in  which  the  deceased 
came  to  his  death. 

From  the  Sullivan  Circuit  Court. 

S.  Coulsorij Buff  and HaySy  for  appellant. 

C  A.  Biiskirkj  Attorney  General,  for  the  State. 

Pb&kins,  J. — The  grand  jury  of  Sullivan  county,  Indi- 
ana, returned  into  court  the  following  indictment,  viz.: 

"^  State  of  Indiana,  Sullivan  county,  88.  Sullivan  Circuit 
Court,  June  Term,  1875. 

^  State  of  Indiana  t;.  Thomas  Shepherd.  Indictment 
for  murder. 

^  The  grand  jury  of  Sullivan  county,  in  the  state  of  In- 
diana, good  and  lawful  men,  duly  and  legally  empanelled^ 
charged  and  sworn  to  inquire  into  felonies  and  certain 
misdemeanors,  in  and  for  the  hody  of  said  county  of  Sul- 
Hvan,  in  the  name  and  by  the  authority  of  the  state  of 
Indiana,  on  their  oaths  present,  that  one  Thomas  Shep- 
held,  late  of  said  county,  on  the  10th  day  of  June,  A.  D. 
1875,  at  said  county  and  state  aforesaid,  did  then  and  there 
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feloniously,  purposely  and  with  premeditated  malice,  un- 
lawfully kill  and  murder  Mason  Engle,  by  then  and  there 
and  thereby,  feloniously,  purposely  and  with  premeditated 
malice,  firing  a  large  sized  Colt's  revolving  pistol,  loaded 
with  gunpowder  and  leaden  balls,  which  he,  the  said 
Thomas  Shepherd,  then  and  there  had  and  held  in  his 
hands,  contrary  to  the  form  of  the  statute  in  such  cases 
made  and  provided,  and  against  the  peace  and  dignity  of 
the  State  of  Indiana.'*    J.  L.,  "  Prosecuting  Attorney." 

The  defendant  was  convicted  upon  this  indictment.  A 
motion  in  arrest  of  judgment  was  interposed,  on  the 
ground  of  insufficiency  of  the  indictment,  but  the  motion 
was  overruled,  and  the  defendant  sentenced  to  the  state 
prison  for  life. 

The  first  error  assigned  is  the  overruling  of  the  motion 
in  arrest  of  judgment.  In  this  state,  crimes  are  statutory, 
and  so  are  the  rules,  in  the  main,  at  least,  of  pleading  and 
practice  for  their  prosecution. 

In  the  case  at  bar,  the  question  is  made  upon  the  suffi- 
ciency of  the  indictment,  and,  hence,  we  must  turn  to  the 
statute  to  ascertain  the  requirements  of  a  sufficient  in- 
dictment, by  which  we  must  test  that  on  which  the  de- 
fendant was  convicted  in  this  case. 

The  statute  does  not  authorize  a  prosecution  for  murder 
on  an  indictment  charging  the  offence  by  name,  simply. 
An  indictment  charging  that  A.  B.,  on,  etc.,  with  malice, 
etc.,  at,  etc.,  killed  and  murdered  C.  D.,  would  not  be  a 
valid  indictment,  under  our  statute  regulating  criminal 
pleading  and  practice,  because  such  an  indictment  would 
not  contain  the  facts  constituting  the  crime.  Probably 
the  English  statute  goes  further  than  ours.  Jhikes  v.  The 
State,  11  Ind.  557. 

Our  statute  enacts  that,  "  The  indictment  *  *  * 
must  contain  *  *  *  ^  statement  of  the  facts  con- 
stituting the  offense,  in  plain  and  concise  language,  with- 
out repetition."    It  "  must  be  direct  and  certain,  as  it  re- 
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gards  the  party,  and  the  offence  charged."  2  R.  8. 1876, 
p.  883,  Bees.  54,  55. 

A  very  material  part  of  the  fiekcts  conetitnting  the  offence 
consistB  of  thoee  in  relation  to  the  manner  in  which,  and 
the  means  hy  which,  the  crime  was  perpetrated.  The 
statute,  by  fair  interpretation,  requires  these  to  be  stated 
with  reasonable  particularity.  This  view  is  confirmed  by 
the  fact  that  the  legislature  that  enacted  the  act  constitu- 
ting, in  part,  a  code  of  criminal  pleading  and  practice, 
adopted  a  set  of  forms  to  be  used  under  said  code,  which 
forms,  not  being  enacted  under  the  proper  title,  did  not 
become  legally  operative  and  binding ;  but  which  did  set 
out  the  facts  as  to  the  mode  and  manner  of  committing 
the  crime, — ^the  offence  charged. 

We  ^ve  the  skeleton  form  of  an  indictoient  for  mur* 
der,  as  an  illustration.  2  R.  S.  1876,  p.  868.  The  body 
of  it  is  as  follows : 

"  The  grand  jliry  in  the  county  of charge  that  A. 

B.,  on ,  at ,  purposely  and  with  premedi- 
tated malice  unlawfully  killed  and  murdered  C.  D.,  by 
shooting  him  with  a  pistol,  (or  by  administering  to  him 
poison,  or  by  stabbing  him  with  a  knife,  *  ^  *  as 
the  case  may  be.)" 

This  skeleton  form  shows  conclusively  that  the  legisla- 
ture, by  their  enactment  that  an  indictment  should  con- 
tain  the  facts  constituting  the  offence  charged,  intended 
that  it  should  contain  those  showing  the  mode  and  man- 
ner of  its  perpetration.  In  DiUon  v.  The  State^  9  Ind.  408, 
the  le^lative  enactment  on  criminal  pleading  and  prac- 
tice was  examined  by  Stuart,  J.,  one  of  the  ablest  ju- 
rists that  ever  sat  upon  the  Supreme  Bench  of  Indiana, 
and  the  conclusion  he  arrived  at,  and  in  which  all  the 
members  of  the  court  concurred,  was,  that  ^'  the  statute  " 
of  1852  "requires"  in  an  indictment  "all  the  material 
allegations  of  a  good  indictment  at  common  law."  See, 
on  this  point.  The  State  v.  LoekCy  85  Ind.  419 ;  Quinn  v. 
The  StaUj  85  Ind.  485. 
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The  question  remains,  does  the  indictment  in  the  caae 
at  bar  contain  a  plain,  direct  and  certain  statement  of  the 
facta  constituting  the  crime  of  which  defendant  was 
convicted  ?  If  it  does  not,  it  is  bad  by  the  statute.  All 
the  indictment  contains  on  the  subject  is  this :  ^^  That  one 
Thomas  Shepherd,  on,"  etc., "  did  then  and  there,  *  *  * 
with  premeditated  malice,  unlawfully  kill  and  murder 
Mason  Engle,  by  then  and  there  and  thereby  firing  a  large 
sized  Colt's  revolving  pistol,  loaded  with  gunpowder  and 
leaden  balls,  jwhich  he,  the  said  Thomas  Shepherd,  then 
and  there  had  and  held  in  his  hands." 

We  pause,  at  this  point,  and  ask  what  were  the  facts  as 
to  the  mode  and  manner  of  Mason  Engle's  death, — ^what 
caused  it  ?  Was  he  wounded  by  the  balls  from  the  pistol, 
from  which  wounds  he  died  7  The  indictment  does  not 
so  charge.  It  does  not  aver  that  the  pistol  was  even  shot 
at  him.  It  may  have  been  fired  into  the  air,  or  at  a  mob, 
or  at  a  flock  of  birds,  so  far  as  we  are  informed  by  the 
indictment. 

It  may  have  been  that  the  deceased  was  a  man  in  feeble 
health,  and  that  the  sudden  and  unexpected  discharge  of 
a  pistol  near  him  caused  his  death,  by  the  shock  or  fright 
it  occasioned.  If  so,  it  might  be  important  that  the  in- 
dictment should  state  how  long  he  survived  after  the  dis- 
charge of  the  pistol,  that  the  connection  between  the  dis- 
charge and  the  death  might  appear. 

But  we  need  not  pursue  the  subject.  We  think  it  very 
clear  that  the  indictment  in  this  case  does  not  contain  a 
plain,  direct  and  certain  statement  of  the  facts  constitut- 
ing the  crime.  From  such  a  statement,  the  connection 
between  the  facts  alleged  as  the  cause  of  death  and  the 
death  itself  should  appear.  Such  is  not  the  case  in  this 
indictment.    We  think  the  indictment  bad. 

It  is  not  a  pleasant  thing  to  hold  an  indictment  invalid, 
on  which  a  conviction  has  been  had,  but  it  is  nevertheless 
a  duty  to  so  hold  when  the  indictment  is  clearly  bad. 
Here,  the  indictment  is  bad  for  nonconformity  to  the  re- 
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qoirements  of  the  statute.  And  if  this  court,  for  the  sake 
of  sustaining  the  conviction  in  this  case,  construes  away 
some  of  the  requirements  of  the  statute,  the  true  test  by 
which  to  determine  the  validity  of  an  indictment  is  de- 
stroyed, and  in  each  succeeding  case  we  shall  be  expected 
to  depart  further  and  further  from  the  statute,  till  the  only 
rale  left  will  be  the  mere  discretion  of  the  court  in  each 
particular  case. 
Reversed. 


Kelson  v.  Blaebt,  AssioKiBS  of  Thb  Moukt  Ybbkon 

Masonic  Hall  Company. 

C6EPOBATION. — Ifiuonie  Bwldxng  Campamfy, — StoMolden  in. — Swi  to  Eeaner 
fir  iSkodb  ShU>9cnbe(L — Material  Avermentt. — In  an  action  to  recover  of  the 
defendant  the  amount  of  capital  stock  by  him  subscribed  in  the  incorpo- 
ration of  a  company  to  erect  and  maintain  a  building  to  be  used  for 
maaonic  meetings,  etc.,  the  complaint  alleged  such  subscription  by  de- 
fendant in  the  preliminary  articles  of  association  of  such  company,  and 
that  they  were  duly  made,  signed  and  acknowledged  by  the  subscribers 
thereto,  and  duly  filed  and  recorded  in  the  recorder's  office,  in  the  proper 
county,  and  that  a  dupHeate  thereof,  duly  certified  to  by  such  recorder, 
was  filed  in  the  office  of  the  secretary  of  state. 

Sdd,  that  under  the  law,  as  well  as  under  the  ayerments  of  such  complaint, 
it  is  material  and  necessary  to  plaintifi^'s  right  to  recover,  that  he  should 
establish,  by  competent  evidence,  that  the  certificate  of  incorporation  of 
such  company  had  been  filed  for  record  in  the  office  of  the  recorder  of 
the  proper  county,  and  that  a  diipUeate  of  such  certificate  had  been  filed 
in  the  office  of  the  secretary  of  state. 

Same. — Certifioate  of  InwrporatUm, — DtiplioaUe  thereof. — What  it  Is, — ^Under 
the  act  of  this  state  authorizing  the  incorporation  of  Masonic  building 
companies,  approved  March  11th,  1867,  the  "duplicate"  of  the  certificate 
of  incorporation,  which  is  required  to  be  filed  in  the  office  of  the  secre- 
tary of  state,  is  not  a  certified  copy  of  the  record  of  such  certificate,  as 
recorded  in  the  recorder's  office,  but  it  is  an  original  instrument,  as  much 
so  as  such  original  certificate,  and  must  be  executed  in  the  same  manner, 
with  the  same  formalities,  by  the  same  parties  and  contain  the  same  mat- 
Vs  aa  Buch  originaL 
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Same. — Evidenee, — The  inoorporatoni  of  a  maaonic  buUding  companj  filed, 
in  the  office  of  the  secretary  of  state,  a  copy,  certified  by  such  lecorder, 
of  the  record  in  the  recorder's  office  of  the  proper  county  of  the  original 
certificate  of  incorporation  of  such  company,  as  and  for  the  'duplicate'* 
of  such  original  certificate  required  by  law  to  be  filed  in  such  secretary's 
office.  In  a  suit  against  a  subscriber  to  the  capital  stock  of  such  com- 
pany, to  recover  the  amount  subscribed  by  him; 

Held,  that  a  copy,  duly  certified  by  such  secretary,  of  the  certified  copy  so 
filed  in  his  office,  is  not  competent  evidence  for  any  pnrpoee. 

Same. — Suit  to  Beoowr  Subseripiion  to  the  Capital  Stock  cf  a  Moatmc  BuiUtmg 
Chmpany.  —  Pleading. — Aruwer. — Demurrer, — In  a  suit  to  recover  the 
amount  of  capital  stock  subscribed  by  the  defendant  in  the  certificate  of 
incorporation  of  a  masonic  building  company,  where  one  paragraph  of 
defendant's  answer  was  the  general  denial, 

Hdd,  that  it  was  not  error  to  sustain  demurrers  for  want  of  sufficient  facts 
to  another  paragraph  of  such  answer,  which  alleged  the  subscription  of 
a  less  amount  of  capital  stock  than  that  specified  in  such  certificate  of 
incorporation,  and  to  a  third  paragraph  thereof,  which  denied  the  exist- 
ence of  such  corporation. 

New  Trial. — Motion  /or» — Amgnment  oj  Error, — ^The  admission  by  the 
court,  on  the  trial  of  a  cause,  of  improper  evidence,  is  a  good  reason  for 
a  new  trial,  but  is  not  a  proper  assignment  of  error,  on  appeal  to  the 
supreme  court. 

From  the  Posey  Circuit  Court 

A.  P.  Hovey  and  G.  V.  Menzies,  for  appellant. 
J.  H.  Lairdy  for  appellee. 

HowK,  J. — William  M.  Blakey,  the  assignee  in  bank- 
ruptcy of  the  Mount  Vernon  Masonic  Hall  Company,  sued 
the  appellant,  in  the  court  below,  to  recover  the  amouut 
of  an  alleged  subscription  by  appellant  to  the  capital  stock 
of  said  Masonic  Hall  Company. 

The  appellee,  in  his  complaint,  alleged,  in  substance, 
that  the  Mount  Vernon  Masonic  Hall  Company  was  a 
corporation,  organized  under  the  laws  of  this  state,  for 
the  purpose  of  erecting  a  building  to  be  used  in  part  as  a 
masonic  lodge ;  that  said  Blakey  is  the  assignee  in  bank- 
ruptcy of  said  corporation ;  that  before  the  organization 
of  said  corporation,  appellant  subscribed  for  five  shares  of 
the  capital  stock  of  said  corporation,  and  agreed  and 
promised  to  pay  therefor  the  sum  of  one  hundred  dollars, 
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being  twenty  dollars  for  each  share  thereof;  that  said 
subscription  was  made  by  appellant,  in  writing,  in  the  pre- 
liminary articles  of  association  of  said  corporation,  which 
preliminary  articles  were  duly  made,  signed  and  acknowl- 
edged, and  were  duly  filed  and  recorded  in  the  recorder's 
oiiice  of  Posey  county,  Indiana,  where  said  corporation  was 
to  be  located,  and  that  a  duplicate  thereof,  duly  certified  by 
the  recorder  of  said  county,  was  duly  filed  in  the  office  of 
the  secretary  of  state  of  Indiana,  on  the  27th  day  of  May, 
1867,  and  that  a  duly  certified  copy  of  said  articles  of 
association  was  filed  with  and  made  part  of  said  complaint; 
and  it  was  averred  that  defendant,  though  often  requested 
80  to  do,  had  failed,  neglected  and  refused  to  pay  said  sum 
of  one  hundred  dollars,  so  subscribed  by  him,  or  any  part 
thereof,  and  that  there  was  due  and  unpaid  thereon  the 

gum  of ;  wherefore,  appellee  demanded  judgment 

for ,  and  other  proper  relief. 

Appellant  answered,  in  fire  paragraphs,  the  appellee's 
complaint,  as  follows : 

1.  That  the  capital  stock  of  said  company  was  and  is 
fixed  by  the  articles  of  association  of  said  company,  at  the 
sam  of  twenty  thousand  dollars,  and  that  only  thirteen 
tiiousand  dollars  of  said  stock  have  ever  been  taken  or 
sabecribed ;  wherefore,  he  demands  judgment  for  costs ; 

2.  A  general  denial ; 

8.  A  denial  that  there  was  any  corporation,  known  as 
the  Mount  Yemon  Masonic  Hall  Company,  and  an  aver- 
ment that,  at  the  time  he  signed  the  supposed  article  of 
agreement  mentioned  in  appellee's  complaint,  there  was 
no  such  corporation,  nor  has  there  been  any  such  corpora- 
tion organized  and  existing  since  that  time,  nor  at  the 
time  then  present ; 

4.  A  denial  that  a  duplicate  copy  of  the  articles  of 
aasociation,  mentioned  in  appellee's  complaint,  was  filed 
in  the  ofiSce  of  the  secretary  of  state  of  Indiana,  before 
the  conunencement  of  this  suit ;  and, 

6.    That  appellant  had  paid  the  sum  of  twenty  dollars, 


82  SUPREME  COUET  OF  DTDIAFA. 

Nelflon  V.  Blakey,  Aflsigiiee  of  The  Mount  Venioa  Masonic  Hall  Company. 

of  the  amount  subscribed  by  him  in  the  articles  of  asso- 
ciation, mentioned  in  the  complaint. 

Demurrers,  for  want  of  sufficient  facts,  were  filed  by 
appellee  to  the  first  and  third  paragraphs  of  the  answer, 
which  demurrers  were  each  sustained,  and  to  each  deci- 
sion appellant  excepted. 

On  appellee's  motion,  the  fourth  paragraph  of  the 
answer  was  stricken  from  the  files,  and  appellee  replied, 
in  denial,  to  the  fifth  paragraph  of  the  answer. 

The  cause  at  issue  was  tried  by  the  court,  and  a  finding 
made,  in  favor  of  appellee  and  against  appellant,  for  the 
amount  of  his  subscription ;  and  appellant's  motion  for  a 
new  trial  having  been  overruled,  and  an  exception  saved 
to  this  decision,  the  judgment  was  rendered  upon  the 
finding,  from  which  this  appeal  is  now  prosecuted.    . 

Appellant  has  assigned,  in  this  court,  the  following 
alleged  errors : 

1.  Sustaining  appellee's  demurrer  to  the  first  paragraph 
of  appellant's  answer ; 

2.  Sustaining  appellee's  demurrer  to  the  third  para- 
graph of  appellant's  answer ; 

8.  Error  of  the  court  below,  in  admitting  in  evidence 
the  copy  of  the  articles  of  association  of  the  company,  set 
out  in  the  bill  of  exceptions,  over  appellant's  objection ; 
and, 

4.    In  overruling  appellant's  motion  for  a  new  trial. 

In  our  opinion,  the  court  below  committed  no  error  in 
sustaining  appellee's  demurrers  to  either  the  first  or  third 
paragraphs  of  the  answer,  as  neither  of  the  paragraphs 
stated  facts  sufficient  to  constitute  a  defense  to  appellee, 
in  this  action. 

The  third  alleged  error  presents  no  question  for  the 
consideration  of  this  court,  when  presented  here  as  an 
independent  error.  It  states  a  matter,  which,  if  true, 
would  be  a  good  cause  in  a  motion  addressed  to  the  court 
below  for  a  new  trial  of  the  cause.  If  the  matter  stated 
is  presented  to  the  court  below  in  a  motion  for  a  new  trial. 
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as  one  of  the  causes  for  such  new  trial,  and  such  motion 
is  overraledy  and  proper  exceptions  are  saved,  then,  but 
not  otherwise,  such  matter  will  be  considered  by  this 
court;  and  in  such  case,  the  only  error  that  need  be 
assigned  is  the  overruling  of  the  motion  for  a  new  trial. 

The  fourth  error  assigned  in  this  cause  is  the  d^ision 
of  the  court  below,  overruling  appellant's  motion  for  a 
new  trial.  The  causes  assigned  in  said  motion  for  a  new 
trial  were  these : 

1.  The  court  erred  in  admitting  a  certified  copy  of  a 
copy  of  the  articles  of  association  of  the  Mount  Yemon 
Masonic  Hall  Company,  in  evidence ;  and, 

2.  The  finding  of  the  court  was  contrary  to  the  law 
and  the  evidence. 

A  bill  of  exceptions,  containing  the  evidence  on  the 
trial,  is  properly  in  the  record.  It  appears  therefrom  that, 
on  the  trial  in  the  court  below,  the  appellee  ofiered  in  evi- 
dence "  a  certified  copy  of  a  copy  "  of  the  articles  of  asso- 
ciation of  the  Mount  Vernon  Masonic  Hall  Company; 
that  appellant  objected  to  the  introduction  and  reading  of 
said  "  copy  of  a  copy,"  for  the  following  reasons: 

1.  Said  copy  of  a  copy  was  not^  admissible  in  evi- 
dence ; — ^it  should  be  a  copy  of  the  duplicate  filed  in  the 
office  of  the  secretary  of  state ;  and, 

2.  The  certificate  of  the  secretary  of  state  is  not  admissi- 
ble to  prove  the  date  of  the  filing  of  the  same  in  his 
office ;  and  that  the  court  below,  over  appellant's  objec- 
tions, permitted  said  copy  to  be  read  in  evidence. 

It  seems,  from  the  record  in  this  cause,  the  appellee 
claimed  that  the  Mount  Yemon  Masonic  Hall  Company 
was  a  corporation,  organized  and  existing  under  the  pro- 
visions of  an  act  of  the  general  assembly  of  this  state, 
entitled  "An  act  for  the  incorporation  of  companies  for 
the  purpose  of  building  and  maintaining  buildings  to  be 
used  or  occupied,  in  whole  or  in  part  for  masonic  meet- 
ings, purposes,  or  in  any  way  for  the  accommodation  or 
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convenience  of  masonic  bodies,  or  lodges/'  approved 
March  11th,  1867.  1  R.  S.  1876,  p.  841.  Section  1  of 
that  act  provides  as  follows : 

^'  That  whenever  three  or  more  persons  may  desire  to 
form  a  company  for  the  purpose  of  building  and  main- 
taining buildings,  to  be  used  or  occupied  in  whole  or  in 
part  for  masonic  meetings  or  purposes,  or  in  any  way  for 
the  use,  accommodation  or  convenience  of  masonic  bodies 
or  lodges,  they  shall  make,  sign  and  acknowledge,  before 
some  officer  capable  to  take  the  acknowledgment  of  deeds, 
a  certificate  in  writing,  which  shall  state  the  corporate 
name  adopted  by  the  company,  the  objects  of  its  forma- 
tion, the  amount  of  the  capital  stock,  the  number  of 
directors,  and  their  names,  who  shall  manage  the  affairs 
of  such  company  for  the  first  year,  and  the  name  of  the 
town,  city  or  counly  in  which  the  same  is  to  be  located, 
and  shall  file  the  same  in  the  office  of  the  recorder  of  such 
county,  which  shall  be  placed  on  record,  and  a  duplicate 
thereof  in  the  office  of  the  secretary  of  state." 

It  will  be  observed,  from  the  section  quoted,  that  the 
persons  who  may  desire  to  form  an  incorporate  company, 
under  the  provisions  of  this  law,  must  file  their  written 
certificate  of  incorporation,  which  is  called,  in  this  case, 
"  articles  of  association,"  in  the  office  of  the  recorder  of 
the  proper  county,  where  the  same  shall  be  placed  on 
record,  and  a  duplicate  of  such  written  certificate  in  the 
office  of  the  secretary  of  state.  And  it  was  provided  in 
the  second  section  of  said  act,  that  ^<  when  the  certificate 
shall  have  been  filed  as  aforesaid,  the  persons  who  shall 
have  signed  and  acknowledged  the  same,  and  their  suc- 
cessors, shall  be  a  body  politic  and  corporate,  and  shall 
have  and  possess  the  powers,  rights  and  privileges,  given 
to  corporations  by  common  law."     Supra. 

Under  the  law,  therefore,  as  well  as  under  the  aver- 
ments of  his  complaint  and  the  issues  joined  thereon,  the 
material  and  necessary  facts  to  be  established  by  the  appel- 
lee, on  the  trial,  by  a  preponderance  of  competent  evidence, 
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were,  that  the  certificate  of  incorporation,  called  the  arti- 
deB  of  asBOciation,  had  heen  filed  in  the  office  of  the 
recorder  of  Posey  county,  Indiana,  to  be  placed  on  record, 
and  that  a  duplicate  of  such  certificate  had  been  filed  in 
the  ofEice  of  the  secretary  of  state. 

This  pix>position  brings  us  to  the  consideration  of  the 
nature  and  quality  of  the  evidence  offered  by  the  appellee, 
to  prove  these  essential  facts.  Evidently,  the  appellee 
relied  upon  the  copy  of  the  articles  of  association,  certified 
by  the  secretary  of  state,  which  he  put  in  evidence  on  the 
trial,  as  good  and  sufficient  evidence  to  prove,  not  only 
Uiat  a  duplicate  of  the  articles  oi  association  had  been 
filed  iu  the  secretary's  office  and  the  date  of  such  filing, 
but  also  that  the  articles  of  association  had  been  filed  and 
recorded  in  the  recorder's  office  of  Posey  county  and  the 
date  of  such  filing  and  record,  and  the  additional  fact,  if 
&ct  it  was,  that  appellant  had  subscribed  for  five  shares 
of  the  capital  stock  of  the  Mount  Yemen  Masonic  Hall 
Company.  These  were  all  material  and  necessary  facts, 
all  of  v^hich  the  appellee,  in  our  opinion,  was  bound  to 
prove  on  the  trial  by  competent  evidence,  before  he  could 
be  entitled  to  any  recovery,  in  this  cause.  And  yet,  the 
only  evidence  offered  to,  or  received  by,  the  court  below, 
which  could  have  even  the  slightest  tendency  to  prove  the 
foregoing  facts,  or  any  one  of  them,  was  the  writing, 
styled  in  the  record  "  a  copy  of  a  copy,"  but  which  appears 
to  be  in  fact  "  a  copy  of  a  copy  of  a  copy,"  of  the  articles 
of  association,  certified  by  the  secretary  of  state. 

It  appears  from  this  writing,  as  the  same  is  in  the  record, 
that  the  persons  who  desired  to  form  this  Masonic  Hall 
Company,  filed  in  the  office  of  the  secretary  of  state,  not 
a  duplicate  of  their  articles  of  association,  but  a  writing 
certified  by  the  recorder  of  Posey  county  to  be  "  a  true 
cof^  of  articles  of  association  of  the  Mount  Vernon 
Masonic  Hall  Company,  of  Mount  Vernon,  Posey  county, 
Indiana^  as  full,  true  and  complete,  as  now  remains  of 
i^cord,  in  this  office."    It  is  a  gross  misnomer  to  call  such 
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a  certified  copy  a  duplicate  of  the  articles  of  associatioii. 
A  duplicate  is  an  original  instrument,  just  as  much  so  as 
the  original  article  of  which  it  is  a  duplicate.  It  must  be 
executed  by  the  same  parties,  in  the  same  manner,  with 
the  same  formalities,  and  must  contain  the  same  matter, 
as  an  original  instrument ;  else,  it  is  not  a  duplicate  of 
such  original  instrument.  A  certified  copy  of  a  record  of 
articles  of  association  is  not  a  duplicate  of  such  articles. 
When  a  law  requires,  as  does  the  first  section  of  the  act 
above  cited,  that  a  duplicate  of  a  certificate  of  incorpora- 
tion shall  be  filed  in  the  office  of  the  secretary  of  state,  it 
is  no  compliance  with  the  requirements  of  such  law,  to 
file  in  said  office  a  certified  copy  of  the  record  of  such 
certificate. 

It  is  provided  by  the  third  section  of  an  act,  entitled 
"An  act  prescribing  the  duties  of  secretary  of  state," 
approved  May  20, 1852,  as  follows :  "  Sec.  3.  All  copies 
of  any  records,  deeds,  laws,  acts,  official  bonds,  registers, 
and  papers,  or  such  parts  thereof  as  shall  be  necessary, 
deposited  by  authority  of  law,  to  be  kept  in  his  office,  duly 
certified  and  sealed  by  the  secretary,  with  the  state  seal, 
shall,  in  all  cases,  be  evidence  equally  and  in  like  manner 
as  the  original."    1  R.  8. 1876,  p.  825. 

But  in  this  case,  the  certified  copy  of  the  record  of  the 
articles  of  association  was  not  deposited,  by  authority  of 
law,  in  the  office  of  the  secretary  of  state ;  and  therefore 
the  copy  of  this  certified  copy  of  a  copy,  though  certified 
and  sealed  by  the  secretary  with  the  state  seal,  is  not  evi- 
dence in  this  case,  for  any  purpose. 

In  our  opinion,  the  court  below  erred  in  overruling 
appellant's  motion  for  a  new  trial,  and  for  this  error  the 
judgment  must  be  reversed. 

Judgment  reversed,  and  cause  remanded,  with  instruc- 
tions to  the  court  below  to  sustain  appellant's  motion  for 
a  new  trial,  and  for  other  proceedings. 
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Marot  v.  Thb  Gbrmania  Building  and  Savings  Assooia-         .^   ^ 

TiON  Number  2,  of  Indianapolis.  I*^  ^'^ 

Bkal  Estate. — Action  to  Quiet  Title. — Comphint, — Where  the  alleged  owner 
of  real  estate  brings  an  action  to  quiet  his  title  thereto,  as  against  an  ad- 
Terse  claimant,  it  is  unnecessary  for  him  in  his  complaint  to  particularly 
describe  the  title  or  claim  thereto  of  the  defendant,  if  it  is  shown  therein 
that  such  title  or  claim  is  adverse  to,  or  a  cloud  upon,  the  title  of  the 
plaintiff. 

Sake. — Same. — Drfence, — ^In  an  action  to  quiet  the  title  of  the  plaintiff  to 
xeal  estate,  the  title  or  claim  of  the  defendant,  if  any  he  has,  being  better 
known  to  himself  than  to  a  person  claiming  adversely  to  him,  is  a  matter 
of  defence  which  he  must  assert  in  such  suit,  if  he  would  protect  it. 

From  the  Marion  Superior  Court. 

L.  BarbouTj  C.  P.  Jacobs  and  M.  B.  Williams^  for  ap- 
pellant. 
N.  B.  Taylor  J  F.  *Rand  and  E.  TayloVy  for  appellee. 

BiBDLEy  J. — Complaint  by  the  appellee,  in  two  para- 
graphs, against  the  appellant,  to  clear  off  a  cloud,  and 
qoiet  the  title  to  certain  real  estate. 

The  first  paragraph  sets  forth  the  title  of  the  appellee, 
and  avers  that  the  appellant  claims  title  to  said  real  es- 
tate, and  an  interest  therein,  adverse  to  the  appellant, 
which  title  and  interest  are  wholly  false,  biit  does  not 
show  in  what  such  title  and  interest  consist.    * 

The  second  paragraph  of  the  complaint  avers  the  fol- 
lowing facts:  That  the  appellee  is  the  owner  in  fee 
simple  of  the  real  estate,  describing.it,  and  in  possession; 
that  it  derives  title  to  said  real  estate  by  deed  of  general 
warranty  from  one  William  Weir,  dated  the  27th  day  of 
September,  1871,  who  was  then  the  owner  thereof  in  fee 
simple,  unincumbered  by  any  claim  or  right  of  the  appel- 
lant thereto ;  that  said  appellant  claims  to  have  purchased 
said  real  estate  from  said  Weir  by  executory  contract,  be- 
fore the  appellee  purchased  the  same  from  said  Weir,  and 
Baid  appellant  has  what  purports  to  be  a  written  contract 
m  his  possession,  signed  by  said  Weir,  obligating  him  to 
make  a  deed  to  the  appellant  for  said  real  estate  upon  the 
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payment  of  five  thousand  dollars,  but  said  purchase  money 
was  due  and  appellant  refused  to  pay  the  same,  and  has 
never  paid  any  part  thereof;  that  appellee  can  not  file  a 
copy  thereof,  because  the  original  is  in  the  appellant's  pos- 
session; that  said  contract  is  of  no  validity  against  the 
appellee,  because  appellee  purchased  said  real  estate  for 
six  thousand  five  hundred  dollars,  paid  therefor  and  re- 
ceived a  deed,  without  any  notice  that  said  appellant  held 
such  pretended  contract;  and  that  before  the  appellee 
purchased  said  real  estate,  the  appellant  had  abandoned 
said  contract  with  Weir  and  refused  to  pay  the  purchase 
money  therefor.  But  said  appellant  still  claims  that  said 
executory  contract  is  in  full  force  and  effect,  publicly  an- 
nouncing and  giving  out  in  speeches  that  he  will  hold 
said  property  under  said  executory  coi\tract,  and  is  threat- 
ening to  attempt  to  enforce  the  same,  when,  in  fact,  said 
contract  is  of  no  validity  against  the  appellee,  and  has  been 
abandoned  both  by  defendant  and  Weir,  and  is  null  and 
void ;  that  said  false  and  pretended  claim  throws  a  cloud 
upon  the  title  of  said  property,  prevents  a  sale  of  the  same 
at  a  fair  value,  and  injures  the  plaintiff's  title  thereto. 

Prayer,  that  said  contract  be  declared  void,  said  cloud 
removed  and  the  title  of  said  real  estate  quieted  in  the 
appellee. 

Separate  demurrers  to  each  paragraph  of  the  complaint, 
alleging  as  cause  the  insufficiency  of  the  facts  stated,  were 
sustained  by  the  court,  in  special  term.  An  appeal  was 
taken  to  the  court  in  general  term,  wherein  the  judgment 
was  "  in  all  things  reversed."  Appeal  from  the  general 
term  to  this  court. 

The  equity  jurisdiction  to  quiet  title  overshadowed  by  a 
cloud,  or  disturbed  by  a  false  claim,  was  exercised  at  an 
early  period  in  the  history  of  our  state.  Cupps  v.  IrviUj 
2  Blackf.  112.  The  same  jurisdiction  obtains  under  the 
code,  but  is  modified  by  statute,  and  exercised  in  a  differ- 
ent mode  of  procedure.  2  R.  S.  1876,  p.  254,  sees.  611, 
612,  618.    Under  this  statute,  which  very  much  simplifies 
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the  old  method  of  procedure  to  recover  posaession  of  real 
estate  and  to  determine  conflicting  titles  thereto,  and  ac- 
cording to  the  decisions  of  this  court,  made  in  pursuance 
of  its  terms,  we  are  of  opinion  that  each  of  the  paragraphs 
of  the  complaint  we  are  considering  is  sufficient. 

The  cloud  that  overhangs,  or  the  cause  which  disturbs, 
a  title  to  lands,  must  necessarily  be  much  better  known  to 
him  who  claims  under  it  adversely,  than  to  those  who 
claim  by  a  different  title,  and  in  such  actions  it  is  pecul- 
iarly a  matter  of  defence ;  it  is,  therefore,  unnecessary  for 
the  plaintiff  to  particularly  state  such  cloud  or  disturbing 
cause,  if  it  is  shown  to  be  adverse  to  his  claim. 

There  is  no  hardship  to  the  defendant  in  thb  rule.  If 
he  has  any  title,  he  should  assert  it  in  such  suit  and  settle 
it ;  if  he  has  none,  he  may  disclaim,  or  suffer  judgment 
to  be  taken  against  him  without  answer,  and  recover  his 
costs,  and  thus  quiet  the  title  in  the  true  owner.  Murphy 
V.  Blair,  12  Ind.  184;  Hunter  v.  McCoy,  14  Ind.  528;  Du- 
mant  v.  JDuforCy  27  Ind.  268 ;  GiUett  v.  Carshaw,  50  Ind.  881. 

The  judgment  of  the  superior  court,  in  general  term,  is 
aflSnned,  with  costs.  The  cause  is  remanded  for  fiirther 
prooeedings. 


Thb  Cincinnati,  Hamilton  and  Indianapolis  Bailboad 

Company  v.  Eidoe. 

Pbactice. — FUading. — Ikmurrer, — Action  Commenced  Brfore  a  Juttioe. — ^In 
an  action  commenced  before  a  justice  of  the  peace,  there  is  no  ayaUable 
enor  in  the  anitaining  of  a  demurrer  for  want  of  sufficient  facta  to  an 
anawer  conaiating  of  the  general  denial  and  a  special  plea,  which  doea 
not  embrace  matter  of  set-off,  in  abatement  or  the  statute  of  limitationa. 

Evidence. — Justice  nf  the  Peaee. — Action  Commenced  Before, — Upon  the  trial 
of  an  action  commenced  before  a  justice  of  the  peace,  all  matter  of  de- 
lenae^  azoept  the  statute  of  limitationB,  set-off  and  matter  in  abatement, 
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may  be  given  in  evidence,  not  under  the  general  denial,  bnt,  under  the 
statute,  without  plea,  either  in  such  justice's  court  or  on  appeal  there- 
from to  the  circuit  court. 

Bailboad. — KUUng  Stock. — Fence. —  Covenant  of  Third  Booty  to  Maintain 
Fence. — On  the  trial  of  a  suit  against  a  railroad  company  to  recover  the 
value  of  the  plaintiff's  animals  killed  by  the  defendant's  train  of  cars, 
the  evidence  established  that  said  animals  were  so  killed,  on  the  defend- 
ant's railroad,  at  a  point  where  it  was  not,  but  ought  by  law  to  have  been 
fenced,  and  on  the  land  of  one  whose  grantor  thereof  had  formerly,  by  a 
proper  instrument  and  for  a  valuable  consideration,  granted  to  the  de- 
fendant's predecessor  the  right  of  way,  and  had  therein  and  thereby  cov- 
enanted to  build  a  good  fence  along  said  road,  sufficient  to  prevent  stock 
from  entering  thereon,  and  that  he  and  his  heirs  and  assigns  would  for- 
ever maintain  the  same  in  good  repair. 

Hdd,  that,  even  if  such  covenant  was  binding  upon  such  covenantor's  as- 
signs, the  defendant  was  not  thereby  relieved  from  liability  for  the  value 
of  the  animals  so  killed.  (The  case  of  the  /.,  etc,  B.  E.  Cfo.  y.  Adkim, 
23  Ind.  340,  doubted.) 

Prom  the  Union  Circuit  Court. 

A.  M.  SinkSy  for  appellant. 

J.  Yaryan  and  J".  L.  Yaryan,  for  appellee. 

WoRDBN,  C.  J. — This  was  a  complaint  in  the  usual  form, 
by  the  appellee  against  the  appellant,  for  killing  the  plain- 
tiff's stock,  (hogs,)  by  the  locomotive  and  cars  of  the  com- 
pany upon  its  road,  where  it  was  not  fenced. 

The  action  was  brought  before  a  justice  of  the  peace, 
where  the  defendant  filed  an  answer  of  two  paragraphs,  viz.: 
.  1.     General  denial ;  and, 

2.     Special  matter. 

A  demurrer  for  want  of  sufficient  facts,  which  was, 
doubtless,  intended  to  be  addressed  to  the  second  para- 
graph, but  was  in  form  addressed  to  the  whole  answer, 
was  sustained  by  the  justice,  and  such  proceedings  were 
had  before  him  as  that  judgment  was  rendered  for  the 
plaintiff;  and,  on  appeal  to  the  circuit  court,  the  demurrer 
was  again  sustained,  and  a  judgment  rendered  for  the 
plaintiff. 

The  appellant  contends  that  the  second  paragraph  of 
the  answer  was  good,  but  that,  whatever  the  law  may  be 
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as  to  that,  it  was  error  to  sustain  the  demurrer  to  the  first 
paragraph,  the  general  denial. 

We  are  of  opinion  that  no  available  error  was  committed 
in  sustaining  the  demurrer  to  either  or  both  paragraphs, 
because  the  defendant  was  not  injured  thereby ;  and  this 
without  inquiring  into  the  validity  of  the  second  para- 
graph. 

In  actions  before  justices  of  the  peace  ^^All  matter  of 
defense,  except  the  statute  of  limitations,  set-off,  and  mat- 
ter in  abatement  may  be  given  in  evidence  without  plea ; 
*  *  *  "  and  not  under  the  general  denial  as  has  been, 
in  one  instance,  inadvertently  stated.  ^^Provided,  That  the 
execution  of  a  written  instrument,  or  any  assignment 
thereof,  sued  on,  shall  not  be  denied,  except  by  special 
plea,  verified  by  affidavit.''  2  R.  8. 1876,  p.  612,  sec.  34. 
The  special  plea  in  this  case  did  not  set  up  the  statute  of 
limitations,  set-off,  or  matter  in  abatement,  nor  did  it  con- 
trovert the  execution  of  any  written  instrument. 

The  matter  set  up  by  the  special  plea,  and  all  matters 
that  could  have  been  given  in  evidence  under  the  general 
denial,  were  admissible  in  evidence,  without  any  pleading 
whatever  on  the  part  of  the  defendant.  And  the  same 
rule  applied  on  the  trial  of  the  cause  in  the  circuit  court. 
Bemhamer  v.  Conardj  45  Ind.  151. 

We  have  a  large  number  of  cases  holding  that  it  is  a 
harmless  error  to  sustain  a  demurrer  to  a  good  paragraph 
of  complaint,  answer  or  replication,  where  all  the  facts 
alleged  therein  are  admissible  under  some  other  paragraph 
remaining  in  the  record.  See  cases  collected  in  Buskirk's 
Practice,  p.  284.  It  can  make  no  difference,  in  principle, 
whether  the  matter  could  be  given  in  evidence  under  some 
other  pleading  in  the  record,  or,  as  in  this  case,  without 
any  pleading  at  all. 

It  was  agreed  by  the  parties,  that  the  hogs  entered  upon 
the  road  and  were  killed  upon  certain  land  which  formerly 
belonged  to  one  Benjamin  F.  Strong,  who,  in  1864,  by  a 
proper  instmment  in  writing,  and  for  a  valuable  consid- 
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eration,  granted  to  the  Junction  Railroad  Company,  the 
predecessor  of  the  defendant,  the  right  of  way  through 
the  land,  and  covenanted  ''  to  build  a  good  fence  on  each 
side  of  the  railroad  through  said  farm,  said  fence  to  be 
sufficient  to  prevent  cattle  and  stock  from  getting  on  said 
railroad;  said  fence  to  be  completed  within  six  months 
after  regular  trains  shall  be  run  on  said  railroad ;  and  I 
and  my  heirs  and  aflsigns  are  to  keep  said  fence,  on  the 
east  side  of  Richland  creek,''  (where  the  hogs  entered,) 
"  forever  in  good  repair." 

It  is  contended  by  counsel  for  appellant  that  Strong's 
covenant  to  keep  the  fence  in  repair,  thus  binding  his 
heirs  and  assigns,  was  a  covenant  that  ran  with  the  laud, 
and  that  his  assignee  was  bound  to  keep  the  fence  in 
repair ;  and,  therefore,  that  the  appellant  was  not  liable 
for  killing  the  plaintiff's  hogs,  though  the  covenant  was 
broken  and  the  fence  not  built  or  kept  in  repair. 

We  come  to  a  different  conclusion.  We  do  not  think 
the  conclusion  of  counsel  follows  the  premises.  Conced- 
ing, without  deciding,  that  the  covenant  ran  with  the 
land,  and  that  the  heirs  or  assigns  of  Strong  would  be 
bound  to  build  or  keep  the  fence  in  repair,  as  between 
them  and  the  railroad  company,  we  do  not  see  how  that 
would  affect  the  plaintiff^  or  deprive  him  of  his  right  to 
look  to  the  railroad  company  for  the  value  of  his  hogs. 
If  the  covenants  ran  with  the  land,  the  case  is  as  if  the 
appellant  had  made  a  contract  with  the  present  owner  of 
the  land,  by  which  he  was  to  make  and  keep  up  the  fence, 
which  he  had  failed  to  do. 

If  railroad  companies  could  screen  themselves  from 
liability  for  stock  killed  upon  their  roads  where  they  are 
s.ot  fenced,  by  showing  that  they  had  made  contracts  with 
some  one  to  fence  the  road,  though  the  contracts  were  not 
performed,  the  statute  would  be  virtually  abrogated.  The 
statute  making  railroad  companies  liable  for  stock  killed 
does  not  say  that  the  act  shall  not  apply  to  any  railroad 
company  that  has  made  contracts  for  the  fencing  of  its 
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road,  but  it  does  say  that  it  <<  shall  not  apply  to  any  rail- 
road secorely  fenced  in,  and  such  fence  properly  main- 
tained by  such  company,"  etc.    1  R.  S.  1876,  p.  751,  sec.  7. 

In  the  case  of  7%e  New  Albany y  etc.,  R.  B.  Co.  v.  Maiden^ 
12  Ind.  10,  it  was  held  that  ^^  In  this  view  of  the  statute, 
the  road  could  not  divest  itself  of  responsibility  by  mak- 
ing private  contracts  with  the  numerous  landholders 
along  its  route,  by  which  they  should  separately  agree 
and  bind  themselves  to  make  and  keep  up  fences." 

In  The  Terre  HavJUj  dc.,  B.  B.  Co.  v.  Smith,  16  Ind.  102, 
it  was  held,  that  where  the  party  whose  stock  was  killed 
had  himself  agreed  with  the  company  to  make  and  keep 
up  fences,  which  he  had  failed  to  do,  he  could  not  be 
heard  to  complain  that  the  road  was  not  fenced ;  that  as 
to  him  the  railroad  company  should  be  regarded  as  having 
done  its  duty,  and  that  as  to  him  the  road  should  be 
regarded  as  fenced.  This  reasoning,  however,  does  not 
apply  in  any  degree  to  one  who  has  never  taken  upon 
himself  any  obligation  to  fence  the  road  or  maintain  the 
fence. 

In  The  IndianapoliSy  ete.y  B.  B.  Co.  v.  Shimer,  17  Ind.  295, 
it  was  held,  that  where  a  raiboad  company  has  securely 
fenced  its  road,  except  in  certain  places,  where  the  owner 
of  the  land  is  permitted  to  erect  draw-bars  or  gates,  f<Mr 
his  own  convenience  in  crossing  the  railroad,  and,  by 
reason  of  the  neglect  of  the  land-owner  to  maintain  such 
bars  or  gates,  his  stock  passes  upon  the  railroad  track  and 
is  killed,  the  company  is  not  liable  to  him  for  the  damages. 
This  depends  upon  the  same  principle  as  the  case  in  16 
Ind.,  above  cited.  There  was  an  obligation  upon  him 
whose  stock  was  killed^  to  keep  the  gates  or  bars  in  repair. 

It  was  also  held  that  the  tenant  of  the  land-owner,  using 
the  crossing  or  way,  would  stand  in  the  same  situation  as 
his  landlord.  This  would  be  so,  because,  when  he  occu- 
pied the  land  and  used  the  crossing,  he  would  be  under 
the  same  obligation  to  keep  the  gate  or  bars  in  repair  as 
was  his  landlord. 
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The  case  of  The  Indianapolis^  et^.,  It.  R.  Co.  v.  AdkmSy 
23  Ind.  S40,  goes  farther.  It  was  there  held  that  ^t  if  bars 
are  erected  in  a  line  of  a  railroad  fence,  at  the  instance 
and  for  the  accommodation  of  the  owner  of  the  land,  the 
responsibility  of  keeping  them  up  devolves  on  him,  and 
if  he  neglect  to  do  so,  and  his  stock  passes  through  the 
bar-way  on  to  the  line  of  the  railroad,  and  is  killed,  he 
can  not  recover  therefor  against  the  railroad  company." 
ThiB  is  in  accordance  with  the  two  cases  previously  cited, 
and  rests  upon  the  same  ground,  viz.:  the  obligation,  rest- 
ing upon  the  owner  of  the  stock  killed,  to  keep  the  fence 
or  bars  in  order. 

But  the  case  decides  another  proposition,  viz :  "  that  if, 
in  such  case,  the  animals  of  a  third  person  should  trespass 
on  the  lands  and  inclosure  of  such  owner,  and  pass 
through  the  bars  so  erected  for  his  use  and  accommoda^ 
tion,  on  to  the  railroad  track,  and  be  killed  by  the  train, 
the  owner  of  such  cattle  could  not  recover." 

We  doubt  the  correctness  of  the  last  proposition.  It 
amounts  to  this:  that  where  animals,  belonging  to  one 
man,  trespass  upon  the  land  of  another  lying  along  the 
side  of  a  railroad  not  securely  fenced,  the  owner  of  the 
land  being  under  an  obligation,  but  failing,  to  fence,  and 
stray  upon  the  railroad  track  and  are  killed,  the  company 
18  not  liable. 

The  fact  that  animals  are  trespassers,  either  on  the  rail- 
road track,  or  on  the  land  from  which  they  pass  to  the 
railroad  track,  is  no  defense  to  an  action  under  the  statute. 

We  are  of  opinion  that,  in  the  case  before  us,  the  appel- 
lant is  liable  for  the  stock  killed,  and  that  the  judgment 
below  must  be  affirmed. 

The  judgment  below  is  affirmed,  with  costs. 
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PBACncB.— Demtirrer  io  Eadenee.—Where  a  party  to  an  action  which  is  W    45 

being  tried  by  a  jury,  upon  the  conclusion  of  the  evidence,  files  a  demur- 
rer thereto,  it  should  be  overruled,  if,  from  such  evidence,  the  jury  might 
have  found  a  verdict  for  the  opposite  party. 

Same.— PEstufm^r.— Jom<  Demurrer.— -To  an  answer  containvg  several  par- 
agraphs the  following  demurrer  was  filed,  via :  The  plaintiff  demurs 
to  the  second,  third,  fourth,  fifth  and  sixth  paragraphs  of  the  answer  of 
the  defendants,  and  assigns  for  cause  that  neither  of  said  second,  third, 
fourth,  fifth  or  sixth  paragraphs  of  answer  alleges  facts  sufficient  to  con- 
Biitute  a  defence  to  the  plaintiff's  cause  of  action." 

Mdi,  that  this  demuver  is  a  joint  one  to  the  five  paragraphis  of  the  answer, 
and  should  be>overruled  if  any  one  is  good. 

PBOM1B80BY  l^(yrz.'-C(mgideraHaiL'-Faihtfe  qf.-^  VerM  fVoniMg.— Where  the 
consideration  of  a  promissory  note,  not  payable  in  bank,  was  the  verbal 
promise  of  the  payee  to  the  maker  to  procure  the  execution  to  the  latter 
of  a  lease,  fw  a  definite  time,  of  a  building  belonging  to  a  third  person, 

EM,  in  a  suit  upon  such  note,  that  a  paragraph  of  answer,  setting  up  such 
verbal  promise  and  alleging  a  breach  thereof,  is  good  as  a  plea  of  failure 
of  consideration. 

From  the  Hamilton  Circuit  Court. 

2>.  MosSy  for  appellant. 

J.  Stafford,  W.  Garver  and  J.  S.  Loset/y  for  appellees. 

Perkins,  J.— Suit  by  Thomaa  Stanford,  the  payee, 
against  Charles  K.  Davis  and  Isaac  C.  Hurst,  the  payors, 
of  a  promissory  note  for  eight  hundred  and  thirty-nine  dol- 
lars and  thirty-one  cents,  dated  Noblesville,  August  26th, 
1868,  and  payable  forty  months  after  date. 

The  defendants  answered  ia  six  paragraphs. 

1.  Want  of  consideration. 

2.  Failure  of  consideration. 

The  third,  fourth,  fifth  and  sixth  paragraphs  were,  sever- 
ally, answers,  substantially,  of  failure  of  consideration, 
each  varying  somewhat  from  the  others  in  its  statement 
of  the  facts  showing  failure. 

They  all  averred  that  the  note  sued  on  was  the  last 
of  a  series  of  notes  given  by  the  defendants  to  the  plain- 
tiff on  two  considerations,  one  executed,  the  other  execu- 
tory. 
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The  main  facts  of  the  transaction  in  which  the  notes 
originated  are  alleged  in  the  answer  to  be,  substantially, 
as  follows,  viz : 

Stanford  owned  a  stock  of  goods,  then  being  in  a  store- 
room owned  by  him  and  one  Jackson,  in  Noblesville,  and 
favorably  located  for  mercantile  business.  Stanford  pro- 
posed to  sell  the  stock  of  goods  to  Davis  and  Hurst,  and 
they  were  willing  to  purchase,  and  at  a  higher  price  than 
otherwise,  if  they  could  retain,  the  room  in  which  the 
goods  were,  for  a  period  of  three  years  from  the  expira- 
tion of  the  existing  lease  of  Jackson's  half,  held  by  Stan- 
ford. After  much  delay  and  negotiation,  Stanford  sold 
the  goods  to  Davis  and  Hurst,  at  the  higher  price  talked 
of  in  the  negotiation,  and  agreed  to  give  them  a  lease  on 
the  room  for  three  years  from  the  expiration  of  the  exist- 
ing lease  from  Jackson,  (which  run  for  about  a  year,)  at 
three  hundred  dollars  per  annum..  The  goods  were  deliv- 
ered in  the  store-room,  and  the  purchasers  put  in  posses- 
sion. Notes,  five  in  number,  were  executed  for  the 
aggregate  price  of  the  goods  delivered  and  the  rent  of  the 
building  for  three  years,  on  Stanford's  promise  to  them 
that  they  should  have  it  for  that  length  of  time  from  and 
after  the  expiration  of  Jackson's  lease  above  mentioned, 
at  the  price  above  named,  and  that  he  would  have  exe- 
cuted a  written  lease,  securing  it  to  them. 

Some  of  the  paragraphs  allege  that  he  practised  certain 
fraudulent  means,  to  get  the  purchasers  to  make  the  trade 
and  give  the  notes ;  such  as  representing  to  them  that  he 
wanted  to  use  the  notes  as  a  means  to  enable  him  to  pay 
Jackson  for  his  half  of  the  building,  of  which  the  store- 
room was  a  part ;  that  he  had  purchased  his  half  of  it, 
etc.;  but  all  aver  that  the  cpnsideration  of  the  notes 
included  the  price  of  the  rent  for  the  three  years,  and  that 
all  the  notes,  except  the  one  sued  on,  had  been  paid;  that 
Stanford  had  not  purchased  Jackson's  half  of  the  build- 
ing,— that  Jackson  would  not  consent  to  rent  the  room, 
but  demanded  the  expulsion  of  Davis  and  Hurst. 
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The  siith  paragraph  of  answer  was  made,  substantially 
though  not  formally,  a  cross-complaint,  and  claimed  dam- 
ages for  breach  of  contract  in  not  giving  the  lease,  in 
addition  to  the  nine  hundred  dollars  failure  of  considera- 
tion for  rent.    See  Gilpin  v.  WilsoUj  53  Ind.  443. 

A  demurrer,  of  which  the  following  is  a  copy,  was  filed : 
"  The  plaintifi'  demurs  to  the  second,  third,  fourth,  fifth 
and  sixth  paragraphs  of  the  answer  of  the  detendants, 
and  assigns  for  cause,  that  neither  of  said  second,  third, 
fourth,  fifth  and  sixth  paragraphs  of  answer  alleges  facts 
sufficient  to  constitute  a  defense  to  the  plaintijBT'a  cause  of 
action." 

The  demurrer  was  overruled,  generally,  and  exception 
taken. 

The  plaintiff'  then  filed  a  reply,  taking  issue  upon  all 
the  paragraphs  of  the  answer. 

The  cause  was  submitted  to  a  jury,  and  the  evidence  on 
the  part  of  the  defendants  heard,  whereupon,  the  plain- 
tiff demurred  to  the  evidence,  the  defendants  joined  in 
the  demurrer,  the  jury  was  discharged,  the  demurrer  was 
overruled  by  the  court,  and  final  judgment  rendered  for 
the  defendants.  Exception  was  taken  by  the  plaintiff, 
and  an  appeal  to  this  court. 

Two  errors  are  assigned,  viz.: 

Ist.  The  court  erred  in  overruling  the  demurrer  to  the 
evidence. 

As  to  this  action  of  the  court,  it  was  correct,  if,  from 
the  evidence,  a  jury  might  have  found  a  verdict  for  the 
defendants.  The  evidence  is  quite  voluminous,  and  can 
not,  with  propriety,  be  copied  into  this  opinion.  It  is 
somewhat  vague  and  confused,  but  we  think  that,  had  it 
been  left  to  the  jury,  they  might  have  a  found  a  verdict 
for  the  defendants. 

2.  As  to  the  overruling  of  the  demurrer  to  the  answer. 
The  demurrer  was  a  joint  one  to  five  paragraphs  of  the 
answer.  It  one  of  the  paragraphs  was  good,  the  demurrer 
was  rightly  overruled.    One  of  them,  at  least,  was  good. 
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It  is  suggested,  that  performance  of  the  parol  contract  for 
the  lease  could  not  have  been  specifically  enforced,  and, 
therefore,  a  breach  of  it  could  not  be  set  up  as  a  failure  of 
consideration,  or  as  constituting  a  claim  for  damages.  We 
need  not  examine  the  point  as  to  its  specific  enforcement, 
but  that  its  breach  constituted  a  failure  of  consideration, 
see  Frost  v.  Tarr^  58  Ind.  390;  Hodden  v.  Johnson^  7 
Ind.  394 ;  Suffnian  v.  StarkSj  81  Ind.  474 ;  Taylor  on  Land- 
lord and  Tenant,  p.  35,  et  seq. 

The  judgment  below  is  afiirmed,  with  costs. 


Starneb,  AnMnasTRATOR,  v.  Undbbwoo])  et  al. 

Pabtees. — Bedvor  oj  JudgmenL — Innlveney. — ^The  insolvency  of  the  judg- 
ment-defendant is  no  excuse  for  a  failure  to  make  him  a  party  to  an 
action  to  reviye  and  enforce  a  judgment  against  the  replevin-bail. 

Pleadino. — Demurrer. — Amgnment  qf  Judgment. — Htuhcmd  and  Wife. — ^In 
an  action  to  revive  a  judgment,  brought  by  the  adminifitrator  of  the  de- 
ceased assignee's  estate,  the  judgment-plaintiffs,  a  wife  and  her  husband, 
were  made  parties  to  answer  as  to  their  interest  therein,  and  the  com- 
plaint, as  to  them,  alleged  that  the  wife,  as  the  real  owner  of  such  judg- 
ment in  a  trust  capacity,  with  the  consent  of  her  husband,  but  without 
his  joining  her  therein,  had  assigned  it,  in  writing,  on  the  entry  thereof 
in  the  order-book,  to  plaintiff's  intestate,  who  was  her  successor  in  such 
trust. 

Hold,  that  a  demurrer  by  such  defendants,  for  want  of  sufficient  facts, 
should  be  overruled. 

Prom  the  Enoz  Circuit  Court. 

H.  S.  Cauthom  and  J.  M.  Boyle^  for  appellant. 
J:  Bakery  0.  F.  Bakery  G.  G.  Beily  and  W.  C.  Johnson^ 
for  appellees. 

BiDDLE,  J. — Suit  to  revive  and  enforce  a  judgment 
against  the  replevin-bail. 
The  complaint  is  as  follows : 
^^  John  Stamer,  administrator  of  the  estate  of  Charles 
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W.  Bisinger,  deceased,  plaintiff,  complains  of  Haywood 
Underwood,  John  W.  Purcell  and  Catherine  E.  Purcell, 
defendants,  and  says  that  heretofore,  to-wit,  on  the 
28th  day  of  February,  1861,  the  said  John  W.  Purcell 
and  Catherine  E.  Purcell  recovered  judgment  in  the  Knox 
circuit  court,  Indiana,  against  William  F.  Scott  and  Felix 
G.  Beauchamp  for  six  hundred  and  forty-five  dollars  and 
twenty-five  cents,  upon  which  judgment  a  valid  and  legal 
execution  against  the  goods  and  chattels,  lands  and  tene- 
ments of  the  judgment-defendants  was  duly  issued,  accord- 
ing to  law,  by  the  clerk  of  the  court,  and  on  the  21st  day 
of  March,  1861,  said  execution  was  delivered  to  James 
Reynolds,  then  the  sheriff  of  Knox  county,  Indiana,  to 
whom  the  same  was  directed,  and  on  the  26th  day  of 
August,  1861,  [while]  the  said  execution  was  still  replevia- 
ble  according  to  law,  the  defendant  Haywood  Underwood 
acknowledged  himself  replevin-bail  on  the  said  judgment 
for  the  stay  of  execution,  which  acknowledgment  was  duly 
endorsed  on  said  execution  and  signed  by  said  Underwood, 
and  taken  and  approved  by  the  said  sheriff,  and  the  said 
sheriff  immediately  returned  said  writ,  with  his  doings 
endorsed  thereon,  to  the  office  of  the  clerk  of  this  court, 
and  the  said  clerk  copied  the  said  recognizance  and 
sheriff's  return  on  the  execution  docket  of  said  court, 
.  whereby  said  defendant  herein  became  liable  to  pay  the 
said  judgment  according  to  law,  and  the  recognizance  of 
bail,  so  entered  by  him  as  aforesaid  on  said  execution, 
became  and  was  a  judgment  confessed  against  him  and 
his  property,  from  the  said  26th  day  of  August,  1861,  a 
copy  of  which  said  judgment,  as  also  of  the  entry  of 
replevin-bail  by  Ihe  said  Underwood",  are  filed  herewith  and 
made  part  hereof.  And  plaintiff*  avers  that  said  judgment 
in  favor  of  John  W.  Purcell  and  Catherine  E.  Purcell  was 
rendered  for  money  due  to  said  Catherine,  in  her  trust 
capacity  ^s  guardian  of  John  E.  Bedell,  and  that  the  said 
John  W.  Purcell  was  made  party  plaintiff,  as  he  was  the 
Vol.  LIV.- 
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husband  of  said  Catherine.  And  plaintiff  says  that  after- 
wards the  said  Catherine  E.  Purcell,  one  of  the  judgment- 
plaintifi  in  said  judgment,  with  the  consent  of  her  co-plain- 
tiff and  husband,  John  W.  Purcell,  assigned  said  judgment 
in  writing,  on  the  entry  thereof  in  the  order  book,  to  Uie 
decedent,  Charles  W.  Risinger,  her  successor  in  said  guar- 
dianship for  said  John  E.  Bedell.  Said  Risinger  charged 
himself  with  the  amount  due  on  said  judgment,  as  guar- 
dian, for  value,  and  which  said  assignment  was  duly 
attested  by  the  clerk,  and  that  said  assignment  thereby 
vested  said  judgment  in  said  Risinger,  and  that  said  John 
W.  Purcell  and  Catherine  E.  Purcell,  have  [not]  and  do 
not  claim  any  interest  therein.  Plaintiff  further  says, 
that  after  said  assignment  as  aforesaid,  a  copy  of  which  is 
filed  herewith  and  made  part  hereof,  the  said  Charles  W. 
Risinger  departed  this  life,  intestate,  and  the  plaintiff  was 
duly  appointed  administrator  of  his  estate,  and  qualified 
as  such ;  and  plaintiff  says  that  said  Risinger,  in  his  life 
time,  without  any  fault  of  his,  failed  to  collect  said  judg- 
ment, and  that  on  the  20th  day  of  October,  1874,  there  waB 
a  balance  due  and  unpaid  on  said  judgment  of  five  hundred 
and  one  dollars  and  thirty-one  cents,  which  is  still  due 
and  unpaid.  That  the  judgment-defendant  William  T. 
Scott  departed  this  life,  and  his  estate  has  been  duly  set- 
tied  and  was  insolvent,  and  the  judgment-defendant  Felix 
G.  Beauchamp  is  also  wholly  insolvent. 

Wherefore  plaintiff  demands  judgment  against  the  said 
defendant  Haywood  Underwood,  for  the  amount  due  on 
the  said  judgment  aforesaid,  and  that  the  said  judgment, 
so  to  be  rendered,  may  be  declared  and  decreed  by  the 
court  to  be  a  lien  upon  any  and  all  real  estate  the  said 
Underwood  may  have  been  seized  and  possessed  of  on  the 
'^day  he  entered  himself  replevin-bail  as  aforesaid,  or 
which  he  may  have  since  acquired,  and  for  all  just  and 
proper  relief  in  the  premises." 

To  this  complaint,  the  d^endant  Underwood  filed  a 
demurrer,  assigning  as  causes : 
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1.  There  is  a  defect  of  parties  defendant  in  this ;  Felix 
6.  Beanchamp  is  not  made  defendant. 

2.  Said  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  this  defendant. 

The  defendants  John  W.  Purcell  and  Catherine  E. 
Purcell  demurred  to  the  complaint,  "because  the  same 
does  not  stiate  facts  sufficient  to  constitute  a  cause  of 
action." 

The  demurrers  were  sustained,  and  exceptions  taken,  and 
these  rulings  present  the  only  questions  made  in  the  case. 

Judgment  was  rendered  for  defendants. 

It  was  not  erroneous  to  sustain  the  demurrer  of  Under- 
wood. Felix  G.  Beauchamp,  the  judgment-defendant, 
was  a  necessary  party  to  the  proceeding.  The  demurrer 
pointed  out  the  defect  upon  the  face  of  the  complaint, 
and  was  properly  sustained.  Wall  v.  Whislerj  14  Ind. 
228;  Chandler  v.  Caldwdl,  17  Ind.  256;  Merritt  v.  TTeHs, 
18  Ind.  171 ;  O'Brien  v.  Flanders^  41  Ind.  486 ;  and  Folsom 
V.  Oarkj  48  Ind.  414. 

No  relief  could  have  been  granted  under  the  complaint, 
without  affecting  the  rights  of  Beauchamp.  The  allega- 
tion of  his  insolvency  is  no  excuse  for  not  making  him  a 
party. 

The  demurrer  of  John  W.  Purcell  and  Catherine  E. 
Purcell  should  have  been  overruled.  They  were  the  judg- 
ment-plaintifib.  The  assignment  of  the  judgment  to 
Risinger  by  John  W.  Purcell,  alone,  was  not  in  the  form 
required  by  the  statute  regulating  such  assignments.  2  R. 
S.  1876,  p.  851,  sec.  1.  It  was  therefore  necessary  to  make 
the  Pureells  parties  to  the  suit,  that  they  might  assert 
iheir  right  to  the  judgment,  if  they  had  any.  If  not,  that 
they  might  be  barred,  and  thus  quiet  the  rights  of  others. 

The  judgment,  in  sustaining  the  demurrer  of  Under- 
wood, is  affirmed.  For  the  error  in  sustaining  the 
demurrer  filed  by  the  Pureells,  the  judgment  is  reversed,  at 
the  costs  of  John  W.  Porcell,  and  the  cause  is  r^uanded 
for  further  proeeedings. 
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PusADiNO. —  WrUUn  IfutnimenL — Execution  qf. — Neg^igenoe  in, — Pr^erred 

•  OredHor, — ^A  written  instrument,  creating  a  lien  upon  the  personal  prop- 
ert7  of  a  debtor  and  thus  securing  a  debt  owing  from  him  to  one  of  his 
creditors,  is  not  invalidated  by  the  fact  that  its  execution  waa  procured 
hy  such  creditor  with  the  intention  of  securing  the  payment  of  his  o?rn 
claim,  and  of  preventing  other  creditors  from  levying  execution  upon 
such  property  to  satisfy  their  claims ;  nor  because  such  debtor  executed 
it  negligently,  without  any  knowledge  of  its  contents,  upon  the  assurance 
of  such  creditor  that  it  was  all  right. 

Samb. — Landlord  and  Tenant. — WriUen  Leaae, — Merger. — Where,  by  the 
terms  of  his  lease  of  a  farm  to  his  tenant,  the  landlord  acquires  a  cer- 
tain interest  in  a  specified  portion  of  a  crop  which  is  being  raised  on  the 
leasehold  by  such  tenant,  such  lease  is  not  abrogated  or  annulled,  by  the 
subsequent  execution,  to  such  landlord,  by  such  tenant,  of  a  mortgage 
upon  all  of  such  growing  crop  to  secure  the  payment  of  a  debt 

Same. — FroMd. — ^Where  fraud  is  pleaded,  the  &ct8  constituting  it  must  be 
specifically  alleged. 

From  the  Hancock  Circuit  Court. 

W.  R.  Hough  and  W.  Marchy  for  appellant. 

6r.  H.  VosSy  E.  A.  Davis  and  J.  A.  Holmariy  for  appellee. 

NiBLACK,  J. — This  was  an  action  by  the  appellee  against 
the  appellant,  to  recover  the  possession  of  five  hundred 
bushels  of  com. 

It  was  alleged  in  the  complaint,  that  the  plaintiff  was 
the  owner,  and  lawfully  entitled  to  the  possession,  of  five 
hundred  bushels  of  corn,  grown  upoft  the  farm  on  which 
David  P.  Davis  then  resided,  which  said  com  was  mort- 
gaged and  delivered  to  him  by  David  F.  Davis,  of  the 
value  of  two  hundred  and  fifty  dollars.  That  the  same 
had  not  been  taken  for  any  tax,  assessment,  or  fine,  pur- 
suant to  any  statute,  nor  seized  under  any  execution  or 
attachment  against  the  property  of  the  plaintiff,  but  was 
unlawfully  detained,  in  the  county  of  Hancock  and  state 
of  Indiana,  from  the  plaintiff,  by  the  defendant.  The 
complaint  was  sworn  to  in  due  form.  No  damages  were 
demanded  for  the  detention  of  the  property. 
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The  defendant  answered  in  two  paragraphs : 

The  first,  in  denial. 

The  second  was,  in  substance,  as  follows,  viz : 

That  the  lands  and  farm  mentioned  in  the  complaint 
were  the  property  of  the  defendant  and  the  heirs  of 
Thomas  Steele ;  that  said  Thomas  Steele  and  the  defend- 
ant owned  the  land  as  partners ;  that  the  said  Thomas 

Steele  departed  this  life  on  the day  of ,  1866  ; 

that  the  defendant  and  one  Harry  Porter,  on  the  1st  day 
of  March,  1863,  excuted  a  lease,  whereby  they  leased  to 
one  David  F.  Davis  the  said  farm  mentioned  in  the  com- 
plaint, of  which  lease  the  following  is  a  copy,  viz  : 

''An  agreement  entered  into  this  1st  day  of  March, 
1863,  between  John  Steele  and  Harry  Porter,  as  the  first 
part,  and  D.  F.  Davis,  as  the  second  part,  as  follows :  that 
the  said  Steele  and  Porter  hath  this  day  rented  unto  the 
said  Davis  their  farm,  on  which  Davis  now  lives,  as  fol- 
lows: said  Davis  is  to  harvest  all  the  wheat  on  said 
farm  and  thresh  the  same,  in  good  order,  and  give  Steele 
and  Porter  one-third  in  the  bushel,  at  the  machine.  Said 
Davis  is  to  give  one-half  of  the  com  raised  on  said  farm, 
in  the  field,  at  gathering  time.  Said  Davis  shall  cut  the 
meadow  farmed  on  said  farm,  and  give  Steele  and  Porter 
one-half.  The  clover  field,  the  said  Davis  will  pay  four 
dollars  per  acre  therefor,  next  Christmas.  Said  Davis  is 
to  have  one-half  of  the  fruit  on  said  farm.  Said  Davis  is 
to  keep  up  the  down  rails  and  gates  on  the  farm.  In  all 
cases  where  a  new  fence  or  resetting  fences,  said  Davis  to 
have  pay  therefor,  at  the  custom  of  the  country." 
(Signed,)  "  John  Steele. 

"  Wm.  H.  Porter. 
"  D.  F.  Davis. 

Attest: 

^  R.  E.  Barrett.*' 

That  before  the  taking  of  the  corn  mentioned  in  the 
complaint,  and  before  the  death  of  the  said  Thomas 
Steele,  said  Porter  conveyed  all  of  his  interest  in  and  to 
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said  farm,  by  fee  simple  deed,  to  the  defendant  and  said 
Thomas  Steele.  That  said  David  F.  Davis  was  still  in 
possession  of  the  said  farm,  leased  as  aforesaid.  That  in 
pursuance  of  said  lease,  the  defendant  entered  upon  said 
'  &Tm  and  leathered  and  hauled  away  the  com  mentioned 
iB  the  ooSlaiBt,  the  same  being  one-half  of  the  com 
raised  on  said  farm  and  the  property  of  the  defendant,  as 
he  had  the  right  to  do,  wherefore,  etc. 

A  demurrer  was  overruled  to  the  second  paragraph  of 
the  answer,  but  this  ruling  is  not  assigned  as  a  cross  error. 

The  plaintiff  replied  in  four  paragraphs. 

The  first  was  a  denial. 

A  demurrer  was  overruled  to  the  second  and  third  par- 
agraphs, and  sustained  to  the  fourth.  Exceptions  were 
reservedto  these  rulings,  respectively,  in  proper  form. 

The  second  paragraph  alleged  that  the  plaintiff  ^*  ought 
not  to  be  precluded  "  by  the  facts  averred  in  the  second 
paragraph  of  the  answer,  ^^  because,  he  says,  that  the  said 
supposed  writing,  mentioned  "  therein,  "(so  called  a  lease,) 
was  obtained  from  the  said  David  F.  Davis  by  fraud,  covin 
and  deceit  in  this ;  that  the  said  defendant,  and  others  in 
interest  with  him,  represented  to  said  Davis  that  in  order 
to  secure  said  Steele  and  Porter  in  the  payment  of  inter- 
est and  principal  of  money  that  they  had  advanced  to  one 
Joseph  Binford,  to  and  for  the  use  of  said  Davis,  to  give 
said  Steele  and  Porter  a  lien  on  said  Davis'  growing  crops, 
and  prevent  other  creditors  of  said  Davis  from  executing 
and  seizing  the  same,  and  thereby  preventing  him  from 
paying  them  as  aforesaid,  they,  the  said  Steele  and  Porter, 
procured  the  writing  of  said  supposed  lease,  and  fraudu- 
lently procured  the  signatul^  of  the  said  Davis  thereto, 
without  reading  the  same  to  him  and  without  his  hearing 
read  the  same,  or  in  any  manner  being  made  acquainted 
with  its  contents,  and  with  the  false  assurance  that  it  was 
all  right,  and  for  the  purpose  of  cheating  and  defrauding 
the  said  Davis  and  his  prior  creditors,  and  this  he  is  ready 
to  verify." 
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The  third  paragraph  alleged,  in  Bubstance,  that  the 
lease  set  out  in  the  second  paragraph  of  the  answer  wafi 
superseded,  abrogated  and  annulled  by  a  mortgage,  which 
was  executed  on  the  5th  day  of  May,  1868,  by  the  said 
Davis  to  the  said  Steele  and  Porter,  on  all  the  wheat  and 
com  which  should  be  raised  on  the  said  farm  during  the 
year  1863 ;  said  corn  to  be  attended,  gathered  and  cribbed 
in  proper  season,  to  secure  the  payment  of  certain  notes 
therein  described. 

There  was  a  trial  by  a  jury,  and  a  finding  for  the  plain^ 
tiff,  assessing  the  value  of  the  property  detained  at  two 
hundred  dollars,  and  his  damages  at  twenty-five  dollars. 

The  court  overruled  a  motion  for  a  new  trial,  and  rend- 
ered final  judgment  on  the  verdict. 

It  is,  amongst  other  things,  assigned  for  error  that  tiie 
court  below  erred  in  refusing  to  sustain  the  demurrer  to 
the  second  and  third  paragraphs  of  the  reply,  and  in  over- 
ruling the  motion  for  a  new  trial. 

The  obligations  which  the  said  Davis  assumed  by  his 
execution  of  the  lease  set  out  in  the  second  paragraph  of 
the  answer,  purport  to  be  in  consideration  of  the  use  and 
occupation  by  him  of  the  farm  referred  to  in  said  lease. 

The  second  paragraph  of  the  reply  does  not  allege  that 
these  obligations,  to  be  performed  by  said  Davis,  were 
more  than  a  fair  return  for  this  use  and  occupation  of  the 
fimn  by  him,  and  hence  the  lease  is  not  attacked  on 
account  of  *any  of  the  provisions  which  it  contains.  This 
paragraph  does  attempt  to  charge,  however,  so  far  as  we 
are  able  to  construe  its  language,  that  other  and  additional 
considerations  entered  into  the  execution  of  the  lease. 

One  of  the  additional  considerations,  which  is  charged 
as  having  influenced  Davis  in  executing  the  lease,  is,  in 
substance,  that  the  appellant,  with  others  in  interest  with 
him,  represented  to  Davis  that  it  was  necessary  for  him  to 
execute  it,  so  as  to  secure  the  said  Steele  and  Porter  for 
money  advanced  by  them  for  his  use,  and  to  give  them  a 
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lien  on  his  growing  crop,  to  prevent  other  creditors  from 
levying  execution  or  seizing  upon  it. 

Suppose  this  all  to  be  true ;  how  does  it  invalidate  the  lease 
in  any  respect?  It  is  not  denied  that  Davis  was  indebted 
to  Steele  and  Porter  for  money  so  advanced  for  his  use. 
That  the  said  Davis  was  so  indebted,  is  the  plain  inference 
jfrdm  the  language  employed  in  reference  to  the  effort  of 
the  appellant,  with  others,  to  get  a  prior  claim  and  lien 
on  the  growing  crops.  For  aught  that  appears  in  this 
second  paragraph  of  the  reply,  there  was  no  impropriety 
in  Davis'  executing  the  lien,  if  he  thought  by  doing  so  he 
could,  incidentally,  give  Steele  and  Porter  additional  secur- 
ity for  their  debt. 

It  is  also,  in  the  same  connectAi,  charged  that  the 
said  Steele  and  Porter  procured  the  said  Davis  to  sign  the 
said  lease,  without  reading  the  same  or  having  it  read  to 
him  or  his  bemg,  in  any  other  manner,  made  acquainted 
with  its  contents,  with  the  false  assurance  that  it  was  all 
right,  for  the  purpose  of  cheating  and  defrauding  the  said 
Davis  and  his  other  creditors. 

It  is  not  alleged  that  the  said  Davis  could  not  read,  nor 
is  any  other  excuse  assigned  for  his  apparent  negligence 
in  signing  a  paper  he  had  not  read,  or  in  any  other  man- 
ner been  made  acquainted  with  the  contents  of.  Davis 
could  not  exonerate  himself  from  the  obligations  of  this 
lease,  by  setting  up  this  want  of  diligence  in  his  own 
behalf.  Much  less,  we  think,  can  third  parties  be  allowed 
to  attack  it  on  that  account. 

The  charge  that  Davis  executed  the  lease  for  the  pur- 
pose of  cheating  and  defrauding  his  other  creditors  is,  in 
our  opinion,  too  general  and  indefinite  to  make  it  availa- 
ble as  an  objection  to  the  validity  of  this  lease.  It  is  not 
enough,  in  pleading,  to  characterize  a  transaction  as 
fraudulent,  by  the  simple  use  of  that  word ;  the  pleader 
must  allege  such  facts  as  show  that  conclusion.  See 
Curry  v.  Keyset^  80  Lad.  214 ;  Joest  v.  Williams^  42  Ind. 
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565.  We,  therefore,  regard  the  second  paragraph  of  the 
reply  as  clearly  insufficient. 

The  third  paragraph  of  the  reply  charged,  that  the 
lease  set  out  m  the  second  paragraph  of  the  answer  was 
superseded,  abrogated  and  annulled  by  the  mortgage 
referred  to  in  said  paragraph  of  the  reply.  That,  we 
think,  by  no  means  follows  upon  the  facts  stated.  An 
interest  remained  to  Davis  in  the  growing  crops,  under 
the  lease,  Which  he  might  mortgage  without  necessarily 
interfering  with  the  lease. 

When  a  defendant  in  an  action  like  the  one  at  bar 
pleads  property  in  himself,  alleging  that  he  acquired  it  in  a 
particular  way,  it  is  not  a  sufficient  reply  to  charge  that 
he  did  not  so  acquire  it,  but  became  the  owner  of  or 
entitled  to  it  in  some  other  or  different  way.  The  issue 
tendered  by  the  appellee,  in  this  third  paragraph  of  his 
reply,  was  an  inunaterial  one  in  the  cause,  and  whichever 
way  decided,  the  result  could  not  inure  to  his  benefit. 

The  third  paragraph  of  the  reply  is,  in  our  opinion,  also 
insufficient.  We  therefore  hold  that  the  demurrer  to  it, 
as  well  as  to  the  second  paragraph  of  the  reply,  ought  to 
have  been  sustained. 

There  is  another  question  arising  in  the  record  of  this 
cause,  which  is  one  of  some  importance  in  practice,  and 
that  is,  whether  the  jury  can  properly  assess  damages  for 
the  unlawful  detention  of  personal  property,  or  if  any, 
whether  more  than  nominal,  where  no  damages  are 
demanded  in  the  complaint.  The  view,  however,  which 
we  have  taken  on  the  points  already  passed  upon  in  this 
cause,  renders  it  unnecessary  for  us  to  decide  that  question, 
and  hence  we  express  no  opinion  upon  it. 

The  judgment  of  the  court  below  is  reversed,  and  this 
cause  is  remanded  for  further  proceedings  in  accordance 
with  this  opinion. 
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118  869  Contract. — Sale, — Berwnal  Property, — CondiiiioMl  Sale  of. — Judicial  Sale  cf, — 
2Vtfe  AcqukvreA  by, — Bqilemn. — ^The  owner  of  an  article  of  personal  prop- 
erty sold  and  delivered  it  to  the  parchaaer  thereof,  at  an  agreed  price 
payable  at  a  certain  time,  upon  the  express  condition  and  agreement 
that  the  title  thereto  should  remain  wholly  in  such  vendor  until  the  full 
payment  of  said  price,  but  it  never  was  paid.  An  officer  holding  an  ex- 
ecution in  favor  of  a  third  person  against  such  vendee,  to  satisfy  the 
writ,  levied  upon  and  sold  such  property  to  a  third  person,  who  knelv 
nothing  of  the  vendor's  title  thereto,  and  whom  said  vendee  had  informed 
that  it  was  his  own  property.  The  vendor  replevied  the  property  from 
the  purchaser  at  said  judicial  sale. 
Heldj  that  the  title  to  such  property  remained  in  the  plaintiff,  and  that  the 
defendant  acquired  no  rights  by  his  purchase  at  such  judicial  sale,  {^ng 
V.  Wilkuu,  11  Ind.  S47,  doubted.) 

From  the  Carroll  Circuit  Court. 

J.  Applegatej  for  appellant. 

J.  L.  McMaster  and  A.  Boice,  for  appellees. 

WoBDBN,  C.  J. — ^Thifl  was  an  action  of  replevin  by  the 
appellees  against  the  appellant,  for  a  safe.  Trial  by  court, 
special  finding  of  facts,  conclusions  of  law  thereon  stated^ 
and  judgment  for  plaintiffs. 

The  defendant  appeals,  assigning  the  single  error  that 
the  court  erred  in  the  conclusions  of  law. 

The  following  are  the  facts  found  by  the  court,  viz.: 

<'  In  the  spring  of  1873,  an  agent  of  the  plaintiffs  called 
on  A.  G.  Wolf  &  Co.,  merchants,  at  their  place  of  busi* 
ness  in  Delphi,  Indiana.  The  result  of  that  call  was  an 
order  to  the  plaintiff  for  a  safe.  This  order  is  in  writing, 
and  is  in  the  following  words  and  figures,  viz.: 

"  *  Delphi,  Indiana,  May  15th,  1878. 

'^  *•  Messrs.  Warner  &  Cary :  Please  send  us,  as  soon  as 
convenient,  one  Diebold  &  Kienzle's,  ISo,  6,  fire  8.  D.  proof 
safe ;  size  as  per  illustrated  catalogue ;  ship  via  Cincinnati, 
freight,  to  Delphi,  Indiana,  from  Canton,  Ohio.  Terms, 
on  board  cars  in  Canton,  Ohio,  with  note,  one  hundred  and 
sixty-five  dollars,  one-fourth  iii  four,  one-fourth  in  eight, 
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one-fourth  in  twelve,  one-fourth  in  sixteen  months  from 
date  of  invoice,  without  interest. 

" '  Remarks :  Name  on  outside  of  safe,  "A.  G.  W;"  on 
inside,  "  Drawer/* 

^  ^  If  note  is  not  forwarded  to  you  at  the  expiration  of 
twenty-five  day^  from  date  of  invoice,  the  account  shall 
heeome'due  at  the  expiration  of  thirty  days  from  date  of 
bill,  and  agree  to  accept  and  pay  draft  of  amount  men- 
tioned below,  and  are  not  to  countermand  this  order.  It 
is  agreed  that  the  title  to  said  safe  not  pass  until  notes  are 
paid,  or  safe  paid  for  in  cash,  but  shall  remain  your  prop- 
erty until  that  time.  Net  price,  one  hundred  and  sixty- 
five  dollars.*  Yours,  truly, 

"  ^ A.  G.  Wolf  &  Co.* 

^'  This  order  or  letter  was  signed,  executed  and  delivered 
to  the  plaintiff'  agent  by  said  A.  G.  Wolf  &  Co.,  and  by 
him  forwarded,  in  due  course  of  mail,  to  the  plainti£&  in 
Chicago,  Illinois,  where  it  was  received  on  the  17th  day 
of  May,  1878. 

<<  Some  time  in  the  summer  of  1878,  the  plaintiffi  duly 
executed  their  part  of  said  contract,  and  the  safe  ordered 
was  received  and  accepted  by  said  A.  G.  Wolf  &  Co.,  at 
Delphi,  Indiana. 

'^  That  before  the  shipment  of  the  safe,  the  plainti£& 
made  inquiries  about  the  financial  standing  of  A.  G. 
Wolf  &  Co. 

"After  the  reception  of  the  safe  by  A.  G.  Wolf  &  Co., 
they  placed  the  same  in,  and  used  the  same  at,  their  place 
of  business  in  Delphi,  Indiana,  until  in  May,  1874. 

"That  said  A.  G.  Wolf  &  Co.  accepted  four  drafts, 
drawn  on  them  by  the  plaintifi,  for  forty-one  dollars  and 
twenty-five  cents  each,  payable  in  four,  eight,  twelve  and 
sixteen  months,  respectively,  all  bearing  date  July  81st, 
1873.  That  neither  of  said  drafts  Was  ever  paid.  That 
said  Al.  G.  Wolf  &  Co.  never  paid  plaintifi  in  any  way 
for  said  safe. 

"  That  at  the  time  the  first  acceptance  became  due,  the 
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said  A.  G.  Wolf  &  Co.  were  insolvent,  and  have  so  re- 
mained ever  since. 

"  That  on  May  15th,  1874,  a  constable  of  Deer  Creek 
township,  Carroll  county,  Indiana,  levied  an  execution, 
then  in  his  hands,  against  said  A.  G.  Wolf  &  Co.,  and  in 
favor  of  creditors  other  than  the  plaintifis,  upon  said  safe, 
to  satisfy  said  execution. 

"  That  at  and  before  the  time  of  the  levy,  the  said  safe 
being  in  the  possession  of  A.  G.  Wolf  &  Co.,  A.  G.  Wolf 
told  the  said  constable  that  said  safe  was  his  [their]  abso*- 
lute  property. 

"  That  the  safe  was  advertised  by  the  said  constable  for 
sale  to  satisfy  said  execution,  and  at  the  sale  the  defend- 
ant, Bradshaw,  believing  the  safe  to  belong  to  said  A.  G. 
Wolf  &  Co.,  and  being  ignorant  of  the  plaintiff'  claim, 
bid  upon  said  safe,  and  it  was  struck  off  to  him  by  the 
constable,  at  and  for  the  price  of  eighty  dollars,  which 
sum  he  then  and  there  paid  to  the  constable  and  took 
possession  of  said  safe. 

"  That  before  the  commencement  of  this  suit,  plaintiffs 
demanded  of  defendant  a  return  of  the  safe,  which  defend- 
ant refused  and  still  refuses  to  do.  That  said  safe  was  of 
the  value  of  eighty  dollars  at  the  time  of  the  demand." 

The  court  concluded,  as  matter  of  law  arising  upon  the 
facts,  that  the  plaintiffi  were  entitled  to  recover  the  safe, 
and  rendered  judgment  accordingly. 

The  main  ground  assumed  by  the  appellant  is,  that  as 
he  was  a  purchaser  without  any  notice  of  the  appellees' 
claim  to  the  safe,  and  that  as  A.  6.  Wolf  &  Co.  had  the 
indicia  of  ownership,  his  rights  should  be  held  paramount 
to  those  of  the  plaintiffs. 

But  the  title  to  the  property  never  passed  to  A.  G. 
Wolf  &  Co.  at  all.  By  the  express  terms  of  the  contract, 
the  title  to  the  safe  was  not  to  pass  to  Wolf  &  Co.  until  it 
was  paid  for,  but,  on  the  contrary,  it  was  to  remain  in  the 
plainti£&  until  that  was  done. 

As  the  title  was  not  in  Wolf  &  Co.  at  the  time  of  the 
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constable's  sale^  no  title  was  acqaired  by  the  appellant  by 
his  purchase,  unless  there  is  something  in  the  ease  that 
takes  it  out  of  the  ordinary  rule  that  the  purchaser  of 
personal  property  acquires  no  better  right  to  it  than  his 
vendor  had.  We  see  nothing  in  the  case  that  takes  it  out 
of  the  ordinary  rule.  As  a  general  rule,  the  purchaser  of 
personal  property  on  execution  acquires  no  better  right 
than  the  execution-defendant  had.  The  appellant  evi- 
dently acquired  no  better  title  than  if  he  had  in  good 
&ith  purchased  the  safe  from  Wolf  &  Co.  The  statement 
of  Wolf  to  the  constable,  that  the  safe  was  theirs,  can  not 
affect  the  plaintiffs'  right  to  it.  On  principle  and  author- 
ity, we  think  the  plaintiffs  were  entitled  to  the  safe,  and, 
therefore,  that  the  court  did  not  err  in  its  conclusions. 

In  the  case  of  King  v.  WUkimSy  11  Ind.  847,  it  was  said, 
in  speaking  of  a  conditional  sale  like  the  present, 
"Against  creditors  whose  demands  originated  while  tlie 
property  was  in  possession  of  the  vendee,  so  that  it  might 
he  fairly  presumed  that  a  false  credit  was  given  him,  the 
vendor  can  not,  in  our  opinion,  set  up  title." 

We  doubt  the  correctness  of  the  statement,  as  applied 
to  a  case  where  the  title  has  never  passed  from  the  sup- 
posed vendor.  But  if  it  were  a  correct  statement  of  the 
law,  it  would  have  no  application  to  the  case  here,  for 
here  it  was  not  found  that  the  debt,  on  which  the  judg- 
ment was  rendered,  and  for  which  the  safe  was  sold  by 
the  constable,  was  contracted  while  the  safe  was  in  the 
possession  of  Wolf  &  Co. 

A  later  case  in  this  court,  that  of  Thxymas  v.  Winters^ 
12  Ind.  822,  is  in  point  here.  There,  Thomas  k  Co. 
sold  two  steers  to  Johnson,  to  be  paid  for  in  staves,  and  a 
written  agreement,  signed  by  Johnson,  contained  this 
provision :  '^And  the  said  Thomases  hold  the  said  steers 
as  their  property  until  the  delivery  of  said  staves." 

Johnson  took  possession  of  the  steers  and  sold  them, 
never  delivering  the  staves.  In  an  action  of  replevin  by 
the  Thomases,  against  the  purchaser,  for  the  steers,  it  was 
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held  that  the  title  had  not  passed  from  Thomas  &  Co., 
and,  therefore,  that  the  purchaser  from  Johnson  acquired 
no  title.  The  case  of  Dunbar  t.  JRawleSj  28  Ind.  225,  is 
also  in  point. 

We  content  ourselves  with  citing  two  authorities  froin 
other  states.  In  Ballard  v.  Burgetty  40  N.  Y.  814,  the 
plaintiff  sold  oxen  to  one  France  for  one  hundred  and 
eighty  dollars,  with  the  agreement  that  the  oxen  were  to 
remain  the  property  of  the  plaintiff  until  paid  for. 
France,  never  having  paid  for  the  oxen,  sold  and  deliv- 
ered them  to  the  defendant,  who  had  no  notice  of  the 
plaintiff's  claim.  It  was  held,  upon  an  extensive  exami- 
nation of  the  authorities,  that  the  title  to  the  property 
had  not  passed  from  the  plaintiffs,  that  the  purchaser 
from  France  acquired  no  title,  and  that  the  plaintiff  was 
entitled  to  recover  the  oxen. 

The  case  of  Bxrschom  v.  Cannet/y  98  Mass.  149,  was 
replevin  for  seventy  thousand  cigars.  The  plaintijBb,  of 
New  York,  sold  the  cigars  to  one  Eaton,  of  Boston,  "  on 
the  condition  that  if  his  references  should  be  satisfactory, 
they  would  ship  the  cigars  to  him,  and  he  should  send  his 
notes  in  payment."  The  references  being  satisfactory,  the 
plaintiff  shipped  him  the  cigars,  and  sent  him  by  mail  a 
bill  of  lading,  and  a  letter  as  follows,  viz.: 

**  We  have  the  pleasure  to  inclose  bill  of  lading  of  ten 
cases  cigars.  Please  remit  us  your  notes  for  the  amount 
of  bin." 

Eaton  received  the  cigars,  and,  soon  afterwards,  sold 
them  in  the  usual  course  of  business  to  the  defendants, 
but  he  never  sent  his  notes  to  the  plaintifis  in  payment. 
It  was  held,  that  the  plaintiffii  were  entitled  to  recover  the 
cigars,  that  the  sale  to  Eaton  was  on  condition  that  he 
afaonld  send  them  his  notes  in  payment,  and  that,  as  he 
had  not  performed  the  condition,  the  title  did  not  vest  in 
him,  and  that  the  defendants  acquired  no  title  by  their 
purchase  from  Baton. 

The  judgment  below  is  affirmed,  with  costs. 
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GuMZNAii  Law. — IndielmeiU. — Aaault  and  Battery  with  Intent  to  Murder.-^ 
BuikukBr  Wordu  and  Phrases, — Conatruetion  of, — ^An  indictment  charged 
that  the  defendant,  "in  and  upon  one"  A.  B.,  "did  feloniously,  purposely 
and  with  premeditated  malice,  make  an  asaauft,  and  then  and  there,  at 
and  offokut  the  aaid"  A.  B.,  "did  feloniously,  purposely  and  with  pre- 
meditated malice,  shoot  a  certain  pistol,  then  and  there  loaded  with  gun- 
powder and  leaden  ball,  which  he,"  the  defendant,  "then  and  there  had 
and  held  in  his  hand,  with  intent,"  etc. 

Hddf  that  the  indictment  sufficiently  charges  an  assault  and  battery. 

Held,  also,  that  the  word  *' against",  as  used  in  this  indictment,  must  be 
taken  in  its  usual  acceptation  in  common  language. 

From  the  Jackson  Circuit  Court. 

S.  B.  VoykSy  Prosecuting  Attorney,  for  the  State. 

2).  OvermyeTj  for  appellee. 

NiBLACK,  J — At  the  April  term,  A.  D.  1873,  of  the 
Jackson  circuit  court,  the  appellee  was  indicted  for  an 
assault  and  battery  with  intent  to  murder. 

The  indictment  was  afi  follows,  viz.: 

**  The  grand  jurors  for  the  county  of  Jackson,  upon  their 
oath,  present,  that  John  C.  Prather,  on  the  22d  day  of 
February,  1873,  at  said  county,  in  and  upon  one  Ransom 
P.  Baldwin,  did  feloniously,  purposely  and  with  premedi- 
tated malice,  make  an  assault,  and  then  and  there,  at  and 
aj^inat  the  said  Ransom  P.  Baldwin,  did  feloniously,  pur- 
posely and  with  premeditated  malice,  shoot  a  certain  pis- 
tol, then  and  there  loaded  with  gunpowder  and  leaden 
shot,  which  he,  the  said  John  C.  Prather,  then  and  there 
in  his  hand  had  and  held,  with  intent  then  and  there  and 
thereby  him,  the  said  Ransom  P.  Baldwin,  feloniously, 
purposely  and  with  premeditated  malice,  to  kill  and  mur- 
der, contrary .  to  the  form  of  the  statute  in  such  cases 
made  and  provided,  and  against  the  peace  and  dignity  of 
the  State  of  Indiana." 

At  the  February  term,  A.  D.  1875,  the  indictment  was 
quashed  on  motion  of  the  appellee.  The  State  excepted 
a&d  has  appealed  to  this  court.    The  only  error  assigned 
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is  the  sustaining  of  the  motion  to  quash  the  indictment. 
The  sufficiency  of  the  indictment  is,  therefore,  the  only 
question  we  have  to  consider. 

The  appellee  insists,  that  the  facts  alleged,  in  describing 
the  minor  offence  charged  in  the  indictment,  do  not  con- 
stitute an  assault  and  battery,  within  the  meaning  of  the 
statute  defining  that  offence;  (see  2  R.  S.  1876,  p.  459, 
sec.  7,)  that  the  allegation  that  the  appellee  shot  at  and 
against  the  said  Baldwin,  with  a  pistol  loaded  with  gun- 
powder and  leaden  shot,  does  not,  either  in  effect  or  by 
implication,  charge  the  "  touching  "  necessary  to  make  out 
an  assault  and  battery.  That  is  the  only  objection  the 
appellee  urges  against  the  sufficiency  of  the  indictment. 

The  criminal  code  provides  that  "  Words  used  in  the 
statute  to  define  a  public  offence,  need  not  be  strictly  pur- 
sued, but  other  words,  conveying  the  same  meaning,  may 
be  used."  See  2  R.  S.  1876,  p.  885,  sec.  59.  Under  this 
provision,  it  has  been  decided  that  words  equivalent  to 
those  used  in  the  statute  are  sufficient.  See  Sloan  v.  The 
State,  42  Ind.  570,  and  authorities  there  cited. 

Ordinarily,  "  the  words  used  in  an  indictment  must  be 
construed  in  their  usual  acceptation,  in  common  language. 
*  *  *  ."  See  sec.  58,  p.  885,  2  R.  S.  1876.  The  only 
exception  to  that  rule  is  where  words  and  phrases  have 
given  to  them  a  definite  legal  meaning.  The  words  and 
phrases,  however,  which  are  used  in  th^  indictment  we 
are  considering,  and  which  we  are  called  upon  to  con- 
strue, do  not  fall  within  this  exception,  but  have  to  be 
taken  in  their  usual  acceptation,  in  common  language,  as 
provided  in  the  general  rule  above  cited. 

The  particular  meaning  of  the  word  "  against "  depends, 
to  a  very  considerable  extent,  on  the  connection  in  and 
the  purposes  for  which  it  is  used.  To  push  or  run 
against  a  person  implies,  in  common  parlance,  a  coming 
in  contact  err  in  collision  with  the  person  so  pushed  or  run 
against.  Ta  say  that  a  stone  was  hurled  at  and  against 
a  person  would,  very  naturally,  make  the  impression  that 
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Bwsk  perBon  was  hit  by  the  stone.  It  is  said  that  where 
one  person  wilftiUy  pushes  a  drunken  man  against 
another  person,  from  which  an  injury  ensues,  it  consti- 
tutes an  assault  and  battery.  See  1  Bussell  on  Crimes,  1021. 

Although  the  words  used  in  this  indictment  are  not  the 
most  appropriate  that  might  have  been  selected  for  the 
purpose,  we  are  of  the  opinion  that  an  assault  and  battery 
is  sufficiently  charefed  a^rainst  the  appellee,,  and  that  hence 
the  court  Jlow  eLdl  sustaimng  the  motion  to  quaah 
the  indictment. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
fturther  proceedings  in  accordance  with  this  opinion. 


CoiMAN  V.  Watson  bt  al. 

JuDUCKBT  AHD  Dbcbbb.— HMdcMf^pliMi  qf  Xofub  kk^E^mnoHm  if.^^ 
lAau — En^ortemeiU  <if. — NcHot, — ^Where  a  judgment  and  decree  haye  been 
rendered  against  certain  realty,  therein  attempted  to  be,  but  erroneoualj 
deecribed,  and  snbisequently  thereto,  a  person,  haying  both  actual  and 
oonBtmctiYe  notice  of  the  lien  of  such  judgment,  puichaaes  said  realty, 
the  }iidgmeni*plaintiff,  in  an  action  therefor  against  such  purchaser,  may 
haTe  a  correction  of  the  description  of  such  realty  in  such  decree^  and 
enforce  the  collection  of  an  unpaid  balance  of  such  judgment. 

Baxs.— JUea  on  Betd  E8laie.—BecUal  of  in  Beed.—Bmda  a  JPenon  Chmms[ 
TktrewRder. — ^In  lieu  of  a  widow's  right  of  dower  in  certain  real  estate 
ionnerly  belonging  to  her  deceased  husband,  which  had  been  sold  to 
a  purchaser  at  a  sheriff's  sale  thereof,  on  an  ezecation  against  such 
deceased  husband,  in  his  lifetime,  by  the  agreement  of  such  widow  and 
snch  purchaser,  a  judgment  was  rendered  by  the  circuit  court  in  her 
lavor  and  against  said  real  estate,  decreeing  the  payment  to  her,  at  a 
oertain  time,  annually,  during  her  lifetime,  of  a  certain  sum,  and  that 
on  default  being  made  in  any  such  payment,  a  writ  should  be  issued  to 
make  the  sum  due  out  of  such  real  estate,  which  was  therein  described 
▼ery  vaguely  and  loosely.  Such  purchaser  subsequently  sold  and  con- 
vteyed  such  real  estate,  by  a  warranty  deed,  which  correctly  described 
said  real  estate,  and  mentioned,  as  excepted  from  the  covenant  of  war- 
ran^,  eaid  judgment  in  lieu  of  dower,  and  which  deed  was  duly  recorded. 

Vol.  LIV.- 
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Hddf  that  a  person  claiming  title  to  such  real  estate,  throngh  and  bj  a 
chain  of  title  which  included  such  warranty  deed,  was  bound  to  take 
notice  of  the  recital  and  exception  in  said  deed,  in  relation  to  such  judg- 
ment. 

From  the  Enox  Circuit  Court. 

J7«  S.  Cauthom  and  J.  M.  Boyle,  for  appellant. 
W.  H.  De  Wolf  and  8.  N.  Chambers,  for  appellees. 

HowK,  J. — ^In  this  cause,  appellant  was  plaintiff,  and 
appellees  were  the  defendants,  in  the  court  below.  The 
appellee  Watson  demurred  separately,  and  the  other 
appellees  demurred  jointly,  to  appellant's  complaint.  The 
ground  of  objection  to  the  complaint,  in  both  demurrers, 
being  the  want  of  sufficient  facts  to  constitute  a  cause  of 
action.  These  demurrers  were  sustained  by  the  court 
below,  and  to  these  decisions  appellant  excepted,  and 
refusing  to  amend  further,  judgment  was  entered  upon 
the  demurrers  in  favor  of  appellees  and  against  appellant. 

In  this  court,  appellant  has  assigned,  as  error,  the  deci- 
sions of  the  court  below,  in  sustaining  appellees'  demurrers 
to  her  complaint. 

Appellant's  complaint  is  very  long,  but  we  will  sum- 
marize its  material  facts  as  briefly  as  we  can.  It  is 
alleged,  in  substance,  that  prior  to  1844  appellant  was  the 
lawful  wife  of  one  Samuel  Hill ;  that  during  the  existence 
of  their  marriage,  said  Samuel  Hill  was  the  owner  in  fee 
simple  of  the  real  estate  in  Knox  county,  Indiana,  thus 
described :  the  northeast  half  of  lot  No.  84,  in  th«  cily 
of  Vincennes,  according  to  the  numbering  of  lots  on  the 
plat  of  the  survey  of  the  old  borough  of  Vincennes, 
made  by  Johnson  and  Emison,  situate  on  the  south  cor- 
ner of  Second  and  Busseron  streets,  in  said  city,  and 
being  such  owner,  he  died  at  said  county,  leaving  appel- 
lant as  his  widow,  prior  to  1844;  that  on  a  judgment 
against  said  Samuel  Hill,  the  said  real  estate  had  been 
sold  and  conveyed  by  the  sherifl  to  one  Samuel  Judah, 
and  under  said  sheriff's  sale  and  deed,  said  Judah  took 
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poeseseion  of  said  real  estate,  claming  it  as  his  own ;  that 
after  the  death  of  said  Samuel  Hill,  appellant,  as  his 
widow,  commenced  a  suit  in  the  court  below,  against 
said  Samuel  Judah,  then  in  possession  of  and  claiming 
title  to  said  real  estate,  to  have  her  dower  interest  in  said 
realty  assigned  and  set  od*  to  her;  that  in  the  progress 
of  said  suit,  in  the  court  below,  on  the  3d  day  of  April, 
1844,  a  certain  judgment  was  rendered  by  the  court,  a 
copy  of  which  judgment  was  filed  with  and  made  part  of 
the  complaint  in  this  action ;  which  said  judgment  was 
rendered  in  a  cause,  entitled  ^^  Patsey  Sill  v.  Samuel 
Judah"  and  was  entered  as  follows : 

"Patsey,  the  widow  of  Samuel  Hill,  late  of  Knox 
county,  now  deceased,  having  entered  into  an  amicable 
arrangement  by  which  the  right  of  the  said  Patsey  Hill 
to  dower  in  certain  property,  now  in  possession  of  said 
Judah,  lying  in  the  borough  of  Vincennes,  on  the  comer 
of  Second  and  Busseron  streets,  formerly  owned  by  the 
said  Samuel  Hill,  was  referred  to  William  Burtch  and 
Robert  K.  Oaman ;  and  the  aforesaid  parties,  Patsey  Hill, 
by  her  attorney  Fauntleroy,  and  Samuel  Judah,  appear- 
ing and  agreeing  to  the  amount  of  dower  assessed  by  the 
said  referees  as  justly  due  the  said  Patsey  Hill,  it  is 
Uierefore  ordered,  adjudged  and  decreed  by  the  court, 
that  the  said  Patsey  Hill  is  entitled  to  have  and  receive 
the  sum  of  fifteen  dollars  per  year  from  the  18th  day  of 
January,  1844,  in  lieu  of  dower  in  the  said  parcel  of 
ground  above  mentioned,  to  be  paid  during  her  lifetime, 
on  each  18th  day  of  January  hereafter,  into  the  clerk's 
office  of  this  court  for  her  use,  and  that  if  said  payment 
shall  remain  unpaid  as  aforesaid  for  the  space  of  thirty 
days,  that  then  the  clerk  shall  issue  a  writ,  in  the  nature 
of  a  writ  of  levari  facias^  to  levy  said  payment,  interest 
and  costs,  from  the  rents  and  profits^  of  said  premises, 
and  that  the  said  annual  payment  shall  remain  a  lien  on 
tiie  said  premises." 

And  appellant  then  averred,  in  her  complaint  in  this 
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action^  that  the  property  first  described  in  said  complaint 
was  the  identical  property  referred  to  and  intended  by 
the  description  in  said  decree,  and  was  the  only  property 
ever  possessed,  occupied  or  claimed  by  said  Samuel  Hill, 
or  said  Samuel  Judah,  the  defendant  in  said  suit ;  that 
after  the  rendition  of  said  judgment  and  decree,  appellant 
intermarried  with  one  Jeremiah  L.  Colman,  now  deceased, 
and  she  was  then  his  widow ;  that  after  the  rendition  of 
said  judgment  and  decree  said  Samuel  Judah  remained 
in  possession,  as  owner,  of  said  real  estate,  until  August 
24th,  1854,  when  he  sold  and  conveyed  said  property, 
upon  which  said  judgment  was  a  lien  in  lieu  of  dower, 
by  warranty  deed  to  one  Isaac  ^N*.  Eastham ;  that,  in  said 
deed,  said  Judah  saved  and  excepted  appellant's  said  lien 
on  said  real  estate  from  the  warranty  in  said  deed,  by 
inserting  therein  the  following  clause,  ^^  saving  and  ex- 
cepting from  such  warranty  the  claim  of  Mrs.  Colman  for 
dower,  fifteen  dollars  per  year  from  March  last;"  that 
under  said  deed  said  Eastham  took  possession  of  said  real 
estate,  with  knowledge  of  appellant's  said  lien  and  that 
the  payment  thereof  devolved  on  him ;  that  said  Eastham 
caused  said  deed,  with  said  exception  therein,  in  which 
deed  said  real  estate  was  correctly  described  as  it  was  fijrst 
described  in  the  complaint  in  this  action,  to  be  recorded 
in  the  records  of  deeds,  in  the  recorder's  office  of  said 
Knox  county ;  that  after  the  rendition  of  said  judgment 
and  decree,  said  Judah,  while  he  remained  in  possesraoa 
of  said  real  estate,  and  until  January  13th,  1854,  paid 
appellant  said  fifteen  dollars  per  year,  and  said  Easthamt, 
after  he  took  possession  thereof  under  his  said  deed  from 
said  Judah,  paid  appellant  said  fifteen  doUara  under  the 
lien  in  said  decree,  from  January  18th,  1854,  to  January 
ISth,  1866,  when  and  since  which  time  said  sum  of  fifteea 
dollars  has  not  been  paid,  but,  with  interest,  remained 
due  and  unpaid.  And  appeUant  fturther  said,  that  said 
Eastham  was  dead,  but  that  in  his  lifetime  he  had  sold 
and  conveyed  said  real  estate ;  that  said  rteal  estate  was 
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then  in  possession  of  appellees,  who  claim  to  own  the 
same  in  fee  simple ;  that  appellees  had  obtained  possession 
and  acquired  title  to  the  respective  portions  of  said  real 
estate,  occupied  and  claimed  by  them,  by,  through  or 
under  the  Eastham  title ;  and  that  they  acquired,  possess 
and  hold  said  real  estate,  with  full  knowledge  of  appel- 
lant's said  judgment  lien,  as  set  out  in  said  complaint,  on 
the  respective  portions  thereof  so  acquired  by  them ;  and 
that  there  was  due  appellant,  on  account  of  h^  said  judg- 
ment Ken,  all  the  annual  payments  from  and  after,  and 
including,  the  annual  payment  which  became  due  on  the 
lHh  day  of  January,  1868,  and  interest  on  each  of  said 
payments  from  the  time  it  became  due  under  said  judg- 
ment and  decree. 

The  prayer  of  said  complaint  was,  in  substance,  that  the 
description  of  the  property,  referred  to  m  said  judgment 
and  decree,  upon  which  a  lien  in  appellant's  favor  for  the 
mnual  payment  of  fifteen  dollars  was  decreed,  might  be 
determined  and  declared  by  iAie  court  to  be  the  same  as 
was  first  mentioned  and  set  out  in  said  complaint ;  tha/t 
the  payment  of  the  amount  due  appellant,  on  account  of 
her  said  lien,  might  be  enforced  by  an  order  of  the  court 
for  the  sale  of  the  real  estate  upon  which  said  lien  exists, 
for  the  purpose  of  jMiying  the  amount  due  or  to  become 
due  to  appellant  on  that  account,  and  for  all  other  proper 
relieL 

If  iiie  facts  stated  in  appellant's  complaint  tune  true, 
ffiQd  as  they  are  well  pleaded  appellees'  demurrers  admit 
them  to  be  true,  then  the  equities  of  this  cause,  in  out* 
opinion,  are  all  iA  favor  of  the  appellant.  Prior  to  the 
year  1844,  appellant  was  the  I^awful  wife  of  one  Samuel 
Hill,  and  during  the  existence  of  their  marriage,  he  was 
the  owner  in  fee  simple  of  a  c€9*tain  parcel  of  real  estate, 
in  the  now  city  of  Yincennes,  Knox  county,  Indiana, 
particularly  described  by  a  ftiU  and  correct  description  m 
appellant's  complaint  in  this  action.  Prior  to  said  yewt 
1844^  on  a  ju^ment  against  said  Samuel  HiU,  tibe  said 
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real  estate  had  been  sold  and  conveyed  by  the  sheriff  to 
one  Samuel  Judah,  and  under  said  sheriff's  sale  and 
deed  said  Judah  had  taken  possession  of  said  real  estate, 
claiming  it  as  his  own.  And  prior  to  the  year  1844,  said 
Samuel  Hill  had  died,  leaving  the  appellant  as  his  widow ; 
and  appellant,  as  such  widow,  had  commenced  a  suit  in 
the  court  below  against  said  Judah,  then  in  possession  of 
and  claiming  title  to  said  real  estate,  to  have  her  dower 
interest  in  said  realty  set  off  and  assigned  to  her.  In  said 
suit,  m  the  court  below,  such  proceedings  were  had  as 
resulted  in  the  entry  by  said  court,  on  the  3d  day  of 
April,  1844,  by  the  agreement  of  the  parties,  of  a  certain 
judgment  or  decree,  in  and  by  which  it  was  ordered, 
adjudged  and  decreed  by  the  court  below,  that  the  appel- 
lant, by  her  then  name  of  Patsey  Hill,  was  entitled  to 
have  and  receive  the  sum  of  fifteen  dollars  per  year,  in 
lieu  of  dower  in  the  parcel  of  ground  mentioned  in  said 
judgment  or  decree,  to  be  paid  during  her  lifetime,  on 
each  13th  day  of  January  thereafter,  into  the  clerk's  office 
of  said  court,  for  her  use ;  and  if  default  should  be  made 
for  thirty  days  in^  making  any  annual  payment,  after  it 
became  due,  it  was  provided  that  the  clerk  should  issue  a 
writ  to  levy  such  payment,  with  interest  and  costs,  of  the 
rents  and  profits  of  said  premises ;  and  it  was  finally  pro- 
vided that  said  annual  payments  should  remain  a  lien  on 
said  premises. 

In  the  entry  of  said  judgment  or  decree,  the  property 
mentioned  is  loosely  described  as  "  certain  property  now 
in  possession  of  said  Judah,  lying  in  the  borough  ot  Vin- 
cennes,  on  the  corner  of  Second  and  Busseron  streets, 
formerly  owned  by  the  said  Samuel  Hill.'*  This  descrip- 
tion was  certainly  vague  and  indefinite;  but  there  was 
enough  certainty  about  the  description  to  enable  the  par- 
ties or  the  court,  if  called  on,  to  render  it  definite,  perfect 
and  certain.  Besides  being  on  the  comer  of  Second  and 
Busseron  streets,  in  the  borough  of  Vincennes,  two  other 
facts  are  mentioned  which  would  aid  in  giving  certainty 
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to  the  description  of  the  property  intended ;  and  those 
fsycta  are^  that  the  property  bo  situated  was  then  in  the 
possession  of  said  Judah,  and  that  it  was  formerly  owned 
by  the  sidd  Samuel  HilL  The  appellant  averred  in  her 
complaint  in  this  action,  that  the  property  first  described 
in  said  complaint  by  a  full  and  correct  description  was 
the  identical  property  referred  to  and  intended  in  the 
description  used  in  said  judgment  or  decree,  and  was  the 
only  property  ever  possessed,  occupied  or  claimed  by  said 
Samuel  Hill. 

After  the  rendition  of  said  judgment  or  decree,  said 
Samuel  Judah  continued  in  possession  as  owner  of  said 
real  estate  for  more  than  ten  years,  or  until  August  24th, 
1854,  when  he  sold  and  conveyed  said  property,  by  the 
full  and  correct  description  thereof,  first  given  in  appel* 
lanfs  complaint,  by  his  warranty  deed,  to  one  Isaac  U. 
Eastham.  In  said  deed,  said  Judah  saved  and  excepted 
appeUant's  said  judgment  lien  on  said  property  from  the 
warranty  in  the  deed,  by  inserting  therein  this  saving 
clause,  '^  saving  and  excepting  from  such  warranty  the 
claim  of  Mrs.  Colman,  fifteen  dollars  per  year  from 
March  last." 

The  judgment  or  decree  of  the  8d  day  of  April,  1844, 
contained  a  contract  of  record,  between  the  appellant,  by 
her  then  name  of  Patsey  Hill,  and  said  Samuel  Judah,  by 
which  contract  said  Judah  agreed  to  pay,  and  appellant 
agreed  to  receive,  for  her  dower  right  in  certain  premises, 
and  in  lieu  thereof,  an  annual  payment  of  fifteen  dollars, 
on  a  day  certain,  in  each  year,  during  her  lifetime.  The 
contract  was  made  in  settlement  of  a  pending  suit,  and 
was  one  the  parties  were  competent  to  make,  and  was 
sanctioned  and  confirmed  by  the  judgment  and  decree  ot 
the  court  below.  Judah  contracted  that  these  annual 
payments  should  be  secured  to  appellant  by  a  lien  on  said 
premises,  and  this  too  was  sanctioned  and  confirmed  by 
the  decree  of  the  court  below.  But,  in  the  drafting  or 
entry  of  said  judgment  or  decree,  the  description  of  the 
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]»*operty  in  whieh  appellimt  had  her  dower  right,  and 
upon  which  she  was  given  a  lien  to  secure  the  annual 
payment  agreed  upon  in  lieu  of  her  dower,  was  not 
fully  and  correctly  given.  When,  however,  Judah  con- 
veyed said  property  to  Isaac  ST.  Eastham,  he  described  the 
property  fully  and  correctly  in  his  deed,  and  therein  and 
thereby  located  the  claim  of  appellant,  by  her  present 
name,  for  fifteen  dollars  per  year,  under  said  judgment 
and  decree,  upon  the  property  first  described  in  the  com- 
plaint in  his  action.  This  deed  was  duly  recorded  in  the 
recorder's  ofiice  of  Ejdloz  county,  Indiana,  and  under  it, 
and  through  parties  claiming  title  under  it,  the  appellees 
derive  their  title  to  the  property  in  question. 

Under  such  circumstances,  the  appellees  are  bound  to 
take  notice  of  the  recital  and  exception  in  Judah's  deed 
to  Eastham ;  and,  besides,  it  is  averred  by  appellant  that 
the  ^ippellees  acquired  their  title  to  the  property  with  full 
knowledge  of  her  said  judgment  lien  thereon  as  set  out 
in  her  complaint. 

In  our  opinion,  the  court  below  erred  in  sustaining  the 
demurrers  to  the  complaint,  and  for  this  error  the  judg- 
ment is  reversed. 

Judgment  reversed,  at  the  costs  of  the  appellees,  and 
cause  remanded,  with  instructions  to  the  court  below  to 
overrule  the  demurrers  to  the  complaint,  and  for  other 
proceedings. 


Hill  et  al.  v.  Braden  st  ux. 

liBCHAinc'e  Lien.— JMoe  of. — Cbn  wA  he  Jcint.—Mua  be  on  a  8mgU  Bmld' 
mg. — Not  on  Seveni. — ^Meehaaios'  liens  vpon  bnildingB  are  of  statntoiy 
origin,  and  the  statute  authoriaing  them  in  this  state  contemplates  only 
a  separate  lien  upon  a  single  bailding,  not  a  joint  lien  on  several  build- 
ings. So,  also,  the  notice  thereof,  contemplated  bj  such  statute,  is  a 
Botioe  €^  ihe  inteation  to  hold  a  lien  on  a  separate  piece  of  property,  only. 
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QAMK.—Buildmg  MaienaU.—Miut  be  SpeokOy  FunMed.—For  a  FMiadar 
BwUdmg, — ^A  mechanic's  lien  for  building  materials  can  not  be  had  upon 
a  building  for  which  he  did  not  specially  furnish  such  materials  to  be 
used  in  its  construction.  Nor  can  it  be  had  upon  one  building  for  mate- 
xudfl  furnished  for  and  used  in  another. 

8aice. — Ptadice, — MoUon  to  Strike  <nU  JPbrt  of  Pleading. — ^In  an  action  to 
enforce  a  mechanic's  lien,  the  complaint,  consisting  of  but  one  paragraph, 
set  out  a  cop7  of  the  notice  thereof,  being  a  notice  of  intention  to  hold  a 
mecfaaiuc's  lien  for  materials  furnished  for  and  used  in  the  construction 
of  certain  buOdingB,  and  claiming  a  lien,  iar  iSie  gross  price  of  the  mate- 
rials furnished  for  all,  on  each  of  several  separate  buildings,  not  showing 
the  amount  furnished  for  any  one ;  all  ol  said  buildings  having  been 
erected  by  the  same  contractor  for  the  same  owner. 

Hdd,  that  a  motion  by  the  defendant  owner,  to  strike  out  of  the  complaint 
8a<^  copy  d  notaee  and  all  relating  to  the  enforcement  of  the  lien  against 
such  owner  was,  properly  sustained  by  the  court  below. 

From  the  Marion  Circuit  Court. 

JE,  A.  Parker,  A.  G.  Porter,  W.  P.  Fishhack  and  G.  T. 
Porter,  for  appellants, 

J.  E.  McDonald,  J.  M.  Butler,  F.  B.  McDonald  and  (?. 
C  Butler,  for  appellees. 

Perkins,  J. — ^Hill  and  Long,  partners  in  the  lumber 
bofiiness,  the  plaintiff  in  this  suit,  filed  in  tbe  recorder's 
office  of  Marion  county,  the  following  notiice  of  intention 
to  hold  a  lien,  viz.: 

'<  Indianapolis,  Inb.,  Sept  22d,  1873. 

"  To  William  Braden  and  all  other  persons  concerned. 
You  are  hereby  notified,  that  E.  Van  Euren,  whom  you 
employed  to  erect  and  construct  seven  cottages,  (more  or 
less,)  on  lots  number  four,  five,  six  and  seven,  Brett,  Bra- 
den k  Co.'s  addition  to  city  of  Indianapolis,  Marion 
county.  State  of  Indiana,  as  per  plat-book  No.  1,  page  68, 
is  indebted  to  us  in  the  sum  of  fourteen  hundred  dollars^ 
which  is  now  due  and  will  become  due  with  the  maturity 
of  certain  promissory  notes,  given  by  said  Van  Euren,  on 
account  of  lumber  and  materials  furnished  to  him  at  his 
instance  and  request,  and  which  was  done  in  the  erection 
and  construction  of  said  cottages  and  upon  the  out-houses 
and  fencing  on  eaid  lots, — ^you  being  the  owner  of  said 
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property, — ^that  we  intend  to  hold  a  lien  upon  said  prop- 
erty for  said  sum  of  fourteen  hundred  dollars,  for  said 
lumber  and  materials  so  famished  by  us  as  aforesaid,  and 
which  was  [were]  so  furnished  to  said  Van  Kuren  within 
the  lafit  sixty  days.  Hill  &  Long/' 

"  Recorded,  Sept.  22d,  1878,  at  4}  o'clock  p.  m.,  in  Mort- 
gage Record,  No.  55,  page  44." 

On  this  notice,  the  following  complaint  to  enforce  a 
lien  was  filed  in  the  Marion  Circuit  Court,  viz.: 

"  The  plaintiffi,  George  W.  Hill  and  David  D.  Long, 
partners,"  etc.,  "  complain  of  Wm.  Braden,  Matt.  B.  Bra- 
den, his  wife,  and  Edward  Van  Kuren,  and  say  that  the 
defendant  William  Braden,  who  was  and  is  now  the 
owner  of  lots  number  four,  five,  six  and  seven,  of  Brett, 
Braden  &  Co.'s  addition  to  the  city  of  Indianapolis,  as 
per  plat-book  No.  1,  page  58,  employed  the  defendant 
Yan  Kuren  to  erect,  construct  and  complete  seven  cottage 
houses  and  out-buildings  upon  said  lots,  which  are  fnUy 
shown  m  their  location  and  position  upon  said  lots,  by  a 
plat,  filed  herewith  and  made  part  hereof,  marked  ^  A.' 
[The  plat  shows  that  the  cottages  are,  severally,  separate, 
distinct  buildings,  each  being  separated  from  the  other  by 
a  space  of  from  four  to  six  feet  in  width.]  "  That  the 
contract  between  the  parties  was  one  of  entirety  for  the 
said  seven  houses  and  out-buildings,  and  for  a  sum  cer- 
tain,  in  gross,  the  particulars  of  which  plaintifis  do  not 
know;  that  said  Van  Kuren,  by  reason  of  the  terms  of 
said  contract,  famished  all  the  materials,  and  performed 
all  the  labor,  necessary  for  the  construction  and  comple- 
tion of  said  houses  and  out-buildings,  and,  in  doing  so,  he 
purchased  certain  lumber  and  building  materials  of  the 
plaintifi^s,  for  said  houses,  and  used  all  of  the  same  in  said 
houses,  a  bill  of  items  of  which  is,"  etc. ;  "  all  of  which 
was  with  the  knowledge  and  consent  of  said  Wm.  Bra- 
den. That  said  houses  are  of  the  same  size  and  dimen- 
sions,— as  well  as  the  out-buildings,  all  of  which  are 
ahke."    That  notice  of  lien  was  filed  within  sixty  days, 
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for  the  amount  of  fourteen  hundred  dollars;  that  said 
notice  was  duly  recorded;  that  the  notes  mentioned  in 
the  lien  notice  are  all  due  and  unpaid.  Wherefore,  plain- 
tifts  pray  for  a  personal  judgment  against  Van  Kuren, 
and  that  their  lien  he  foreclosed  against  said  property, 
said  seven  houses,  and  that  they  he  ordered  sold,  etc. 

The  defendants  Braden  and  wife,  hy  their  counsel, 
moved  to  strike  out  of  the  complaint  the  copy  of  notice 
of  intention  to  hold  a  lien,  and  the  part  of  the  complaint 
which  sought  an  enforcement  of  the  lien  against  the 
property  described  in  it,  for  the  reasons,  says  the  bill  of 
exceptions,  that  said  notice  is  too  vague.  ^^  That  it  pro- 
fesses to  give  notice  ot  lien  on  lots  four,  five,  six  and 
seven,  without  alleging  for  what  amount  the  lien  is  taken 
on  each  lot,  or  on  each  house,  or  on  each  house  and  lot. 
That  said  notice  does  not  contain  any  statement  of  the 
material  furnished  for,  and  which  went  into,  each  house. 
That  said  notice  professes  to  take  a  lien  on  all  said  houses 
and  lots,  for  materials  furnished  for,  and  which  went  into, 
each  house  separately." 

The  court  sustained  the  motion  to  strike  out. 

Van  Kuren  was  then  defaulted,  and  final  judgment  in 
favor  of  the  plaintifi[8  against  him  for  sixteen  hundred 
and  sixty-two  dollars,  and  against  the  plaintiffs,  in  favor 
of  Braden  and  wife,  for  costs,  was  rendered.  The  plain- 
tifi[s  appeal  to  this  court. 

From  what  has  already  been  recited,  it  is  manifest  that 
the  question  intended  to  be  presented  to  this  court,  on 
this  appeal,  is,  can  a  joint  mechanic's  lien  be  taken  on 
several  distinct  and  separate  buildings?  This  is  a  new 
question  in  this  court,  the  construction  of  our  statutes 
hitherto  practised  upon  having  been  that  it  authorized 
only  separate  liens.  A  mechanic's  lien  on  a  building,  or 
on  buildings,  is  of  statutory  origin.  By  the  civil  law,  and 
the  general  maritime  law  following  it,  those  who  build, 
repair  and  supply  ships  have  a  Uen  for  demands  thus 
arising.    Benedict's  Admiralty,  ed.  1870,  p.  160.    But  for 
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his  lien  on  bnildingB  on  land,  to  secure  his  pay  for  labor 
and  materials,  the  mechanic  must  look  to  the  statute. 
What,  then,  is  the  theory,  the  principle,  upon  which  this 
mechanics'  lien  law  of  Indiana  rests  ? 

In  The  City  of  CrawfordsviUe  v.  JBarr,  45  Ind.  258,  Os- 
BORN,  J^  says,  "nor  does  the  complaint  show  that  the 
brick  were  ftirnished  for  that  building.  The  allegation  is, 
that  *  this  plaintiff  furnished  to  said  Alexander  &  Whitsett 
one  hundred  and  thirteen  thousand  brick,  which  were 
used  in  the  construction  of  said  building.'  The  language 
of  the  statute  is :  *  Mechanics,  aaid  all  persons  performing 
labor,  or  furnishing  materials  for  the  construction  or  repair 
of  any  building,'  etc.,  *  may  have  a  lien,'  etc.  Where  ma- 
terials are  furnished  for  a  building,  they  are  ftirnished  on 
the  credit  of  the  building,  and  when  the  statute  is  com- 
plied with,  a  lien  is  acquired.  But  it  is  necessary  to  aver 
and  prove  that  such  materials  were  ftimished  for  the 
building  sought  to  be  charged  with  the  lien.  It  is  not 
sufficient  to  aver  that  the  materials  were  ftimished  to  the 
contractor  or  owner,  and  that  they  were  used  in  the  con- 
struction of  the  building.  The  demurrer  to  the  complaint 
should  have  been  sustained." 

The  complaint  in  the  case  at  bar  would  seem  to  be  ob- 
noxious to  the  same  objection,  but  the  point  is  not.  made 
by  counsel.  According  to  the  opinion  quoted,  and  we 
think  it  is  correct,  the  material  man  has  a  lien,  when  he 
takes  th^  legal  steps  to  acquire  it,  upon  a  building,  on 
account  of  the  materials  he  has  furnished  for,  and  to  be 
used  in,  that  building.  And  it  is  only  on  account  of  such 
materials  that  he  can  have  a  lien,  under  the  statute.  He 
can  have  no  lien  upon  a  building  for  which  he  did  not 
specially  ftimish  materials  to  be  used  in  it ;  and  he  can 
not  have  a  lien  upon  one  building,  for  materials  ftirnished 
for  and  used  in  another  building.  The  lien  of  a  mate- 
rial man  upon  a  building  attadbes  to  the  building,  only  by 
virtue  of  the  materials  ftimished  by  him  for  and  to  be 
used  in  that  building.* 
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Our  mechanics'  lien  law,  by  its  terms,  contemplates  only 
a  separate  lien  on  a  single  building ;  not  a  joint  lien  on 
several  buildings.    It  says,  sec.  647,  "  Mechanics,    *     * 

*  furnishing  materials    *    *    *    for  any  building,    * 

*  *  may  have  a  lien  separately  or  jointly  upon  the 
building  *  *  *:"  and  (sec.  650)  such  lien  may  be 
acquired  by  giving  notice  of  his  intention,  etc.;  and  the 
lien  shall  relate  to  the  time  when  the  work  on  said  build- 
ing, etc.     2  R.  8. 1876,  p.  266. 

We  may  properly  observe  here,  that  the  word  "  build- 
ings," where  it  occurs  in  the  revision  of  1852,  as  published, 
is  a  misprint.  We  have  examined  the  enrolled  act,  and 
find  the  w^ord  is  there,  ^^  building,"  in  the  singular.  The 
£.  8. 1876  have  the  act  printed  correctly. 

So  far  as  the  lien  is  given  up<m  the  lot  or  land,  it  is 
only  as  an  incident  to  the  lien  upon  the  house  on  the  lot 
or  land,  for  the  materials  in  the  house ;  the  house  and  lot 
or  land  on  which  it  stands,  the  curtilage,  constituting  one 
parcel  oi  real  estate.  As  the  mechanics'  lien  act  contem- 
plates only  liens  on  separate  pieces  of  property,  so  it  con- 
templates only  a  notice  of  intention  to  hold  a  lien  on  a 
separate  piece  of  property,  including,  of  course,  its  appur- 
tenances. 

We  copy  the  section  providing  for  notice :  2  B.  S.  1876, 
p.  268,  sec.  650. 

^Any  person  wishing  to  acquire  such  lien  upon  any 
property,  whether  his  dsAm  be  due  or  not,  shall  file  in  the 
recorder's  office  of  the  county,  vrithin  sixty  days  after  the 
completion  of  the  building  or  repairs^  notice  of  his  inten- 
tion to  hold  a  lien  upon  such  property  " — [the  building,  and 
ground  upon  which  it  stands,] — ^*'  for  the  amount  of  his 
ddm,  specifically  setting  forth  the  amount  claimed ;  and 
the  recorder  shall  record  the  notice,  when  presented,  in  a 
book  to  be  kept  for  that  purpose,"  [that  the  public  may 
be  informed  of  the  amount  of  lien  claimed  on  that  par^ 
ticular  piece  of  property,]  "for  which  he  shall  receive 
twenty-five  cents;  and  the  liens  so  created  shall  relate  to 
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the  time  when  the  work  upon  said  building  or  repairs 
began,  and  to  the  time  when  the  person  furnishing  mate- 
rials began  to  furnish  the  same,  and  shall  have  priority 
over  all  liens  suffered  or  created  thereafter,  except  other 
mechanics'  and  material  men's  liens,  over  which  there 
shall  be  no  such  priority." 

Now,  the  notice  in  the  case  at  bar  claims  a  lien  of  four- 
teen hundred  dollars  on  seven  separate  and  distinct  houses. 
It  does  not  show  the  amount  due  on  any  given  one,  but 
really  makes  a  claim  for  a  possible  lien  of  fourteen  hun- 
dred dollars  on  each  of  the  seven  houses ;  and,  when  put 
upon  record,  would,  in  legal  effect,  amount  to  such  an  in- 
cumbrance, a  possible  lien  for  that  sum,  for  lumber  not 
furnished  for  nor  used  in  the  house.  This  is  not  in 
accordance  with  the  statute.  The  letter  of  the  statute 
only  authorizes  liens  on  separate  pieces  of  property,  and 
the  spirit  of  the  statute  is  with  the  letter.  It  is  against 
public  policy  to  thus  burden  property  with  indefinite,  un- 
certain incumbrances,  embarrassing  its  sale,  and  depre- 
ciating its  market  value. 

The  court  did  not  err  in  its  action  upon  the  motion  to 
strike  out  the  notice  of  intention  to  hold  a  lien. 

"We  have  decided  this  case  upon  our  own  statute.  But 
the  weight  of  authority  in  other  states,  on  similar  stat- 
utes, supports  our  decision.  Larkins  v.  BlaJceman,  42 
Conn.  292.  decided  in  1875,  and  cases  cited ;  Fitzgerald  v. 
Tliomas,  61  Mo.  499 ;  FUzpatrick  v.  Thomas,  61  Mo.  512, 
decided  in  1876,  and  cases  cited ;  Morris  County  Bank  v. 
The  Rockaway  Mf^g  Co.,  1  Green,  Ch.  150. 

The  decision  in  this  case  is  not  intended  to  go  beyond 
the  facts  on  which  it  rests,  viz.:  a  case  where  a  joint  notice 
was  given  for  a  joint  lien  on  separate,  distinct  buildings. 

There  is  a  class  of  cases,  in  which  a  joint  notice  and  a 
joint  lien  upon  several  houses,  have  been  held  valid ;  but, 
in  most  of  these  cases,  the  several  dwelling-houses  were 
made  by  interior  partitions  of  what  was  externally  a  sin- 
gle, solid  block,  under  one  roof,  with  no  open  spaces  of 
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ground  between  the  honses.  In  each  cases,  one  notice 
and  an  entire  lien  are  sustained  on  the  block,  where  it  has 
a  single  owner,  on  the  ground  that  the  block  is  really  but 
one  building.  Moran  v.  ChasCy  52  N.  Y.  846 ;  James  v. 
Hambletonj  42  HI.  308.  These  cases  maintain  the  principle 
on  which  we  decide  this  case.  But  we  here  express  no 
opinion  as  to  the  correctness  of  the  application  of  the 
principle. 
The  judgment  below  is  affirmed,  with  costs. 


Bains  v.  Ballow. 

PBAcncs. — Evidenee, — Orownd  of  OtjeeHati  to. — On  appeal,  no  question  is 
presented  to  the  supreme  court  as  to  the  correctness  of  the  action  of  the 
eanrt  below  in  admitting  certain  evidence  on  the  trial  of  the  cause,  over 
the  objection  of  a  party  to  the  suit,  unless  the  record  shows  that  the  par- 
ticnlar  ground  of  objection  was  pointed  out  to  such  courts  and  an  excep- 
tion taken  to  the  ruling  complained  of. 

New  TtaAJL, — Motion  far, — Neidy  Diacovered  Evidence. — Admisdona  of  a  Bjut- 
ly. — OmmUatioe  Emdenct. — On  the  trial  of  a  suit  on  an  account,  where  the 
answer  was  payment,  the  defendant  testified  to  having  paid  a  certain 
amount  at  a  particular  time  to  the  plaintiff,  but  the  latter  testified,  de- 
nying that  he  had  ever,  at  any  one  time,  received  of  the  defendant  such 
sum  of  money.  After  a  finding  for  the  plaintiff,  the  defendant  filed  his 
motion  for  a  new  trial,  supported  by  his  own  affidavit  and  that  of  a  third 
person,  showing  that,  since  the  trial,  the  defendant  had  discovered  that 
be  could  prove  by  said  other  affiant^  who  was  a  competent  witnessi  that 
the  plaintiff  had  admitted  to  him  that  the  defendant  had  paid  to  plain- 
tiff the  particular  sum  and  at  the  particular  time  testified  to  by  the  de- 
fendant. 

Hddf  on  appeal  to  the  supreme  court,  that  a  new  trial  should  have  been 
granted. 

Hdd,  also,  that  such  newly  discovered  evidence  was  not  merely  cumulative, 
it  being  the  admission  of  a  party  to  the  suit  of  a  material  fact 

From  the  Maricm  Circait  Court 

6?.  K.  Perriny  L.  Barbour  and  C.  P.  Jacobs^  for  appellant. 

C  C  Nave^  for  appellee. 
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NiBLAOE,  J. — The  appellee,  Ballow,  sued  the  appellant, 
Raons,  before  a  joatiee  of  the  peace  of  Hendricks  county. 
The  complaint,  in  substance,  charges  that,  early  in  the 
spring  of  A.  D.  1872,  Rains,  being  the  owner  of  a  saw- 
null,  employed  Ballow  to  cut  certain  lots  of  timber  into 
saw-logs,  at  specified  rates  of  compensation,  and  con- 
tracted to  let  him,  Ballow,  do  all  his  other  saw-log  cut- 
ting for  the  season  of  1872,  to  be  paid  for  at  the  same 
rates.  Also  to  furnish  him,  said  Ballow,  when  not  en- 
gaged in  cutting  logs,  employment  at  other  work,  during 
the  same  season,  at  one  dollar  and  fifty  cents  per  day. 
That  after  several  lots  of  saw-logs  had  been  cut,  and  con- 
siderable other  work  had  been  done,  by  Ballow,  under  it, 
Rains  refused  to  allow  him  to  complete  his  contract 
Whereupon  damages  were  claimed  for  a  breach  of  the 
alleged  contract,  and  for  a  balance  on  account  of  work 
and  labor  already  performed  under  it,  aa  aforesaid. 

There  was  a  judgment,  by  default,  against  Rains,  before 
the  justice,  for  eighty  dollars. 

Rains  appealed  to  the  Hendricks  circuit  court,  and  soon 
thereafter  the  venue  was  changed  to  the  Marion  circuit 
court. 

There  were  two  trials  in  the  Marion  circuit  court.  On 
the  first,  there  was  a  verdict  and  judgment  in  favor  of 
Ballow,  for  one  hundred  and  thirty-six  dollars  and  sixty 
cents.  Rains  thereupon  obtained  a  new  trial.  On  the 
second,  there  was  a  verdict  and  judgment  for  Ballow,  for 
one  hundred  and  fifty-four  dollars  and  seventy-five  cents. 
After  the  verdict,  and  before  judgment,  a  motion  for  a 
new  trial  was  interposed  and  overruled,  and  exception 
duly  noted. 

On  the  trial,  questions  of  payment  and  set-off,  as  well 
as  to  the  alleged  breach  of  contract,  were  in  issue,  and 
the  appellant  and  the  appellee,  together  with  several 
others,  were  examined  as  witnesses.  The  overruling  of 
the  motion  fi>r  a  new  trial,  is  the  only  error  assigned  in 
this  court. 
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There  were  several  reasons  assigned  in  the  court  below, 
in  support  of  the  motion  for  a  new  trial,  but  only  two  of 
these  are  brought  to  our  attention  by  the  appellant's  brief. 
In  one  of  tJie  reasons,  it  is  urged  that  the  court  below 
erred,  on  the  trial,  in  permitting  the  appellant,  on  his 
cross-examination,  to  testify  about  some  work  which  one 
Schultz  had  done  for  him  during  the  season  of  1872  and 
the  early  part  of  1873,  because  it  was  original  testimony 
and  not  proper  matter  to  be  brought  out  on  cross-exami- 
nation. 

The  record  simply  discloses,  that  the  testimony  was 
objected  to  by  the  appellant.  No  ground  of  objection 
seems  to  have  been  pointed  out  to  the  court  below.  The 
omission  to  point  out  some  specific  objection  to  this  evi- 
dence prevents  us  from  reviewing  ihe  action  of  that  court 
in  admitting  it.  See  Temple  v.  Aders,  88  Ind.  506 ;  Bobin- 
*  wn,  V.  Miirphyj  88  Ind.  482 ;  Ammerman  v.  Crosby ^  26 
Ind.  451. 

The  record  does  not  show,  either,  that  any  exception 
was  taken  in  the  court  below  to  the  admission  of  this 
testimony.  The  objection,  for  that  reason  also,  is  una- 
vailable in  this  court  See  Hauler  v.  Roth^  87  Ind.  89 ; 
Train  v.  Oridley,  86  Ind.  241;  Bingk  v.  BiekneU,  82 
Ind.  369. 

On  the  trial,  the  testimony  was  quite  conflicting  as  to 
many  of  the  material  points  in  the  cause.  The  appellant 
and  iqppeUee  very  sharply  disagreed  in  much  of  their 
tefltdmony,  while  each,  in  his  turn,  was  in  many  respects 
contradicted  by  other  witnesses. 

There  was,  amongst  other  things,  a  difference  between 
the  parties  as  to  the  aggregate  amount  of  money  paid  by 
Baina  to  Ballow.  Also,  as  to  some  of  the  items  of  pay- 
ment. Bains  testified  that  in  June,  1872,  he,  at  one  time, 
paid  Ballow  forty  dollars  in  money.  Ballow,  in  rebuttal, 
denied  that  statement,  and  asserted  that  he  had  never 
Vol.  LIV.. 
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received  forty  dollara  firom  Bains  act  any  one  time  in  his 
life. 

The  other  reason  assigned  for  a  new  trials  to  which  oxa 
attention  has  been  specially  invited  by  the  appellant,  was 
based  on  a  claim  by  him,  that  he  had,  after  the  close  of 
the  trial,  discovered  new  and  material  evidence,  in  rela- 
tion to  the  alleged  payment  of  forty  dollars  above  referred 
to.  That,  if  a  new  trial  should  be  granted,  he  would  be 
able  to  prove  by  one  Stephen  Fowler,  a  competent  wit- 
ness, who  resided  near  his.  Bains',  saw-mill,  in  Hendricks 
county,  that  in  or  about  tiie  month  of  Juhe,  A.  D.  1872, 
the  appellee  said,  in  his,  Powler^s,  presence,  "  *  I  have  just 
got  forty  dollars  of  Bains/  (Said  Hiram  Bains^  d^end- 
ant,  meaning.)  *  I  had  to  pay  Bursott  twenty-five  dollars 
of  it,  and  I  have  a  bin  to  pay  at  Pittsboro,  and  that  will 
about  clean  me  out.' "  This  claim  of  newly  discovered 
evidence  was  supported  by  the  affidavit  of  the  appellant, 
accompanied  by  the  affidavit  of  the  said  Fowler,  both  of 
which  affidavits  seem  to  have  been  sufficient,  in  their 
merely  formal  parts,  to  bring  them  within  the  rule  re- 
quired to  support  a  motion  for  a  new  trial. 

It  is  incnsted  by  the  appellee,  that  the  iiUeged  newly 
discovered  evidence  is  only  cumulative  and  hence,  was 
properly  disregarded  by  the  court  below,  in  ovefrruling 
the  motion  for  a  new  trial. 

We  think  the  objection  to  this  evidence,  on  account  of 
its  supposed  cumulative  character,  is  not  well  taken. 

It  was  proposed  to  prove  by  it,  that  the  appellee  had 
distinctly  admitted  that  he  had,  at  one  lime,  received 
forty  dollars  in  part  payment  for  his  labor,  as  claimed  by 
the  appellant ;  and  the  appellee  being  a  party  to  the  suit^ 
the  alleged  admission  was  a  pertinent  and  material  matter 
to  have  been  considered  by  the  jury.  It  is  said,  **  The 
admissions  of  a  party  of  a  given  fact  are  not  cumulative' 
of  other  evidence  tending  to  pW>ve  the  same  £etct."  See 
Humphreys  v.  Klickj  49  Ind.  189. .  The  admissions  of  a 
party,  thus  made,  can  not  be  considered  as  only  tending 
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to  impea<^h  him  as  a  witness.  They  are  received  as  evi- 
dence  of  a  fact  proper  to  be  established  on  the  trial  of  a 
cause.  Had  Fowler  testified  on  the  trial,  as  he  has  sworn 
he  was  able  to  have  done,  the  result  might,  and  probably 
would,  have  been  different  in  some  respects.  We  are  of 
the  opinion  that  the  court  below  erred,  in  overruling  the 
appellant's  motion  for  a  new  trial. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
a  new  trial. 


Thb  Town  of  EDiNBUBa  v.  Hackney. 

Patmsht.— VOvmieay  Fb^menL-^JBegal  i>etiKind— LuMue  io  SeU  ItUoxicatmg 
Idqmn, — InmUid  Town  Orclmaii«6.-:-Where  the  plaintiff  had  paid  money 
to  the  defendant,  an  incorporated  town,  for  a  license  to  sell  intoxicating 
liqaoFB,  paiBuant  to  the  proyisions  of  an  invalid,  penal  ordinance  of  each 
tofwn,  adopted  under  an  invalid  statnte,— Hiuch  payment  having  been 
made  without  protest,  and  not  to  procnre  the  release  of  Iub  person  or 
property,  aund  without  the  uae  of  any  force,  frand,  menaces  or  iatimida- 
tiGfn  by  the  defendant  or  her  agents,  he  can  not  recover  back  the  money 
so  paid. 

From  the  Johnson  Circuit  Court. 

r.  W.  WooUen  and  N.  B.  Berryman,  for  appellant. 

L.  J.  JBackneyj  Jr^  and  K.  M.  Hordy  for  appellee. 

H0WK9  J^ — ^The  appellee  sued  the  appellant,  before  a 
justice  of  the  peace  of  Johnson  county,  Indiana.  There 
was  a  trial  by  the  justice,  which  resulted  in  a  finding  and 
judgment  in  favor  ot  the  appellant,  from  which  judgment 
an  appeal  was  taken  to  the  court  below  by  the  appellee. 
Appellant's  demurrers  to  each  paragraph  of  appellee's 
complflint  were  overruled  by  the  court  below,  and  to 
these  decifidons  appdlaut  excepted.  Tliere  was  then  a 
trud  of  tiie  csitse  by  a  jury,  in  the  court  below,  and  a 
verdict  rendered  in  favor  of  appellee,  and  against  appel- 
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lant.  A  motion  for  a  new  trial,  in  writing,  was  made  by 
appellant,  which  motion  was  overruled  by  the  court  below, 
and  to  this  decision  appellant  excepted,  and  judgment  was 
rendered  upon  the  verdict. 

In  this  court,  appellant  has  assigned  the  following 
errors : ' 

1.  Overruling  appellant's  motion  for  a  new  trial ; 

2.  Giving  instructions  Nos.  1,  2,  and  8,  of  the  court's 
own  motion,  given  by  the  court  below,  and  excepted  to ; 

3.  Refusing  to  give  instructions  Nos.  1,  2,  and  8,  asked 
for  by  appellant,  refused  by  the  court  below,  and  such 
refusal  excepted  to. 

It  appears  fipom  the  record  in  this  action,  that  appellant 
was  a  corporation,  organized  under  the  general  law  of  this 
state,  providing  for  tihe  incorporation  of  towns,  etc.,  ap- 
proved June  11th,  1852, 1  R.  S.  1876,  p.  874.  By  an  act 
approved  March  11th,  1867,  the  general  assembly  of  this 
state  attempted  to  amend  the  7th  clause  of  section  22  of 
the  said  act  of  June  11th,  1852,  so  as  to  give  towns, 
incorporated  under  the  latter  act,  the  power  "  to  license, 
regulate  or  restrain,"  among  other  things,  "  the  sale  of 
spirituous,  vinous,  malt  and  other  intoxicating  liquors 
within  the  corporation."    3  Ind.  Stat.  121. 

Under  the  power  thus  conferred,  the  appellant,  on  the 
7th  day  of  October,  1867,  passed  "  An  ordinance  to  regu- 
late and  license  the  sale  of  spirituous,  vinous,  malt  and 
other  intoxicating  liquors,  and  prescribing  penalties  for 
the  violation  thereof."  Section  4  of  sdd  ordinance  pro- 
vided that,  before  a  license  should  be  granted  the  appli- 
cant therefor,  he  should  pay  appellant's  treasurer  "the 
sum  of  twenty-five  doUars,  as  a  fee  for  such  license  for 
one  year."  The  fifth  section  of  said  ordinance  provided 
as  follows : 

"  Sbc.  5.  Any  person,  not  being  licensed  according  to 
the  provisions  of  this  ordinance,  who  shall  sell,  barter  or 
give  away,  directly  or  indirectly,  any  spirituous,  vinoiiH, 
malt  or  other  intoxicating  liquor,  within  the  corporal;^ 
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limitB  of  said  town,  or  Bufier  the  same  to  be  drunk  in  his 
houpe,  out-house,  ware-room,  cellar,  yard,  garden  or  the 
appurtenances  thereunto  belonging,  except  for  medical  or 
sacramental  purposes,  shall,  upon  conviction,  be  fined 
twenty-five  dollars." 

At  and  after  the  passage  of  said  ordinance  by  appellant, 
appellee  had  been  licensed  by  the  board  of  commissioners 
of  Johnson  county,  under  the  provisions  of  the  act  to 
regulate  and  license  the  sale  of  liquors,  etc.,  approved 
March  5th,  1859,  1  G.  &  H.  614;  and  he  had  a  room 
equipped,  in  said  town  of  Edinburg,  for  the  prosecution 
of  said  business,  and  had  expended  large  sums  of  money 
in  purchasing  liquors  and  other  materials,  to  carry  on  said 
business ;  and  appellee  desired  to  carry  on  his  said  busi- 
ness, without  being  annoyed  and  harassed  by  frequent 
arrests,  prosecutions  and  imprisonment.     And  appellee 
averred,  that  by  the  menaces  and  threats  of  appellant's 
officers  to  prosecute  him  under  said  ordinance,  and  in  fear 
of  fine  and  imprisonment  under  said  ordinance,  he  was 
compelled  to  and  did  pay,  under  protest,  to  appellant's 
treasurer,  on  the  first  day  of  June,  1868,  the  sum  of 
twenty -five  dollars  as  the  fee  for  said  license ;  and  that  he 
paid  said  money  unwillingly,  and  would  not  have  paid  the 
same,  but  for  said  threats  and  well  grounded  fears.    And 
the  appellee  further  averred,  that  he  had  demanded  of  the 
trustees,  treasurer  and  officers  of  appellant,  said  sum  of 
money,  and  that  the  same  should  be  refunded  to  him,  but 
that  the  same  had  not  been  refunded. 

The  averments  of  the  second  paragraph  of  the  complaint 
were' the  same  as  Ihose  of  the  first  paragraph,  except  that 
they  showed  the  payment  at  another  time,  by  appellee  to 
appellant,  of  another  sum  of  twenty-five  dollars  for  an- 
other license  fee,  under' the  same  ordinance,  and  made 
under  like  circumstances. 

In  the  case  of  The  Town  of  MariinsviUe  v.  Frieze^  88 
Ind.  507,  this  court  held,  that  the  act  of  March  11th, 
1867,  to  amend  the  7th  clause  of  section  22  of  the  act  for 
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the  incorporation  of  towns,  etc.,  approved  June  11th,  1852, 
supra,  was  not  in  conformity  with  the  requirements  of 
section  21,  of  article  4,  of  the  constitution  of  this  state,  and 
was  therefore  void.  It  follows  of  necessity,  that  appel- 
lant's board  of  trustees  had  no  power  to  pass  the  ordi- 
nance before  referred  to,  or  to  exact  from  appellee  the 
payment  of  the  license  fees,  mentioned  in  his  complaint. 
The  real  question  in  this  action,  for  our  consideration 
and  decision,  is  this:  were  the  sums  of  money,  whicli 
were  paid  to  appellant  as  license  fees,  under  the  facts  and 
circumstances  of  this  case,  voluntarily  paid  by  appellee  ? 
If  these  moneys  were  voluntarily  paid,  they  can  not  be 
recovered  back  by  appellee,  although  the  appellant  had 
no  legal  right  to  demand  the  payment  of  such  moneys. 
In  our  opinion,  this  question  is  fairly  presented  by  the 
first  error  assigned, — ^the  overruling  of  appellant's  motion 
for  a  new  trial.  The  causes  assigned  for  such  new  trial 
were  numerous,  but  the  second  and  third  causes  related 
especially  to  the  question  now  under  consideration.  These 
were  as  follows : 

2.  The  verdict  was  contrary  to  law ;  and, 

3.  The  verdict  was  not  sustained  by  sufficient  evidence. 
The  evidence  on  the  trial  is  all  in  the  record ;  and  we 

must  examine  tliis  evidence,  in  order  to  determine  the 
character  of  the  payments  made  by  appellee.  Were  these 
payments  voluntarily  made — oi*,  were  they  made  for  the 
purpose  of  procuring  the  release  of  appellee's  person  or 
property  from  the  power  of  appellant's  officers  ? 

Appellee  testified,  in  his  own  behalf,  on  the  trial ;  and 
as  his  testimony  contains  a  full  statement  of  the  circum- 
stances under  which  these  payments  were  made,  and  a 
fair  indication  of  the  character  of  the  payments,  we  wiH 
set  it  out  at  length. 

"  I  am  plaintiff  in  this  case.  In  1867  or  1868, 1  resided 
in  Edinburg.  I  was  keeping  a  saloon.  I  kept  about  four 
years,  from  1866 ;  I  think  I  kept  a  saloon  in  '68  and  '69. 
I  paid  Mr.  Sims  money ;  he  was  marshal  of  the  town.    I 
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am  not  sare,  bat  I  think  I  paid  fifty  dollars, — ^twenty-five 
dollars  each  time.  The  money  was  paid  at  my  saloon. 
He  came  to  me  and  told  me  he  was  directed  by  the  board 
of  the  town  to  collect  a  license  of  twenty-five  dollars.  I 
told  Mr.  Sims,  I  would  have  to  pay  it,  I  supposed,  but  did 
not  like  to.  I  heard  of  the  passage  of  the  ordinance  of 
the  town.  I  was  keeping  saloon  within  the  corporate 
limits  of  the  town.  Several  of  the  officers  of  the  town 
hid  talked  to  me,  and  had  had  a  law-suit  over  it.  Mr. 
Berryman  spoke  to  me  about  it ;  he  was  then  town  prose- 
cutor. Mr.  Berryman  called  to  see  me  one  morning,  or  I 
met  him  on  the  street,  and  told  me  the  town  board  had 
come  to  the  conclusion  that  they  would  let  us  ofi*  with 
twenty-five  dollars,  and  it  would  be  better  for  whiskey 
sellers  to  pay  it,  than  go  to  law.  I  talked  with  no  other 
town  oflS^cials,  as  I  remember.  I  never  talked  to  Sims 
about  it,  except  those  two  times.  He  said  the  money  was 
for  license  to  sell  whiskey  in  Edinburg.  I  was  licensed 
under  the  state  law  at  that  time.  I  do  not  remember  the 
date  of  the  payments.  I  made  demand  of  treasurer  of 
board  of  Edinburg  for  the  money  the  same  week  this  suit 
was  brought, — ^a  week  before  this  suit  was  brought.  I 
attended  the  meeting  of  town  council,  or  board  of 
trostees,  and  demanded  this  money. 

'^  The  first  payment  for  license,  I  disremember.  I  lost 
my  receipt.  I  could  not  state  what  year.  I  am  not  con- 
fident whether  I  made  both  payments  to  Sims,  or  first  one 
to  Berryman  in  front  of  my  saloon.  I  had  been  talking 
to  no  one  but  Berryman  about  it  at  that  time.  I  did  not 
meet  with  town  board  in  May,  186-,  and  have  Mr.  Kelley 
make  a  proposition  to  settle  the  matter.  I  never  was 
before  the  board  with  Kelley.  Eelley  may  have  been 
there,  but  I  was  not, — don't  recollect  of  any  one  being 
present  fox  me.  I  never  was  present  in  board,  in  1868, 
when  this  matter  was  talked  about.  In  1868, 1  never  ha4 
any  conversation  with  any  town  official,  except  with  Ber- 
ryman,— and  do  not  recollect  when,  where,  or  what  WW 
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said  in  that  conversation.  The  second  conversation  was 
when  I  paid  money  to  Berryman.  I  had  no  conversation 
after  the  first  one,  with  any  official,  until  this  second  con- 
versation, when  I  paid  Berryman  the  money.  All  I 
recollect  was — Berryman  came  to  me  and  said,  board  had 
come  to  some  conclusion  about  the  matter,  and  would 
charge  twenty -five  dollars.  I  did  not  pay  the  first  time, 
but  did  the  second  time.  I  do  not  recollect  what  was 
said  at  the  time  I  paid  the  money  to  Berryman.  I  paid 
Sims  in  1869.  I  had  no  conversation  about  payment,  that 
I  know  of,  in  1869,  until  I  paid  to  Sims.  I  told  him,  I 
did  not  like  to  pay  the  money,  but  I  reckoned  I  would 
have  to.  That  was  all  that  was  said  to  me,  in  1869,  about 
the  matter.*' 

This  is  the  whole  story,  as  it  was  told  by  the  appellee, 
under  the  sanction  of  his  oath,  in  the  court  below.  There 
were  no  menaces,  no  threats,  no  force,  no  compulsion. 
There  was  no  seizure  of  appellee's  person  or  property. 
The  first  payment  was  made  upon  the  mere  suggestion  of 
appellant's  attorney,  not  an  officer  of  the  town,  that  it 
would  be  better  for  the  whiskey  sellers  to  pay  the  license 
fee  than  go  to  law.  And  the  second  payment  was  made  to 
the  marshal  of  the  town,  when  he  told  the  appellee  that  he 
was  directed  by  the  board  of  the  town  to  collect  the  fee, 
with  a  remark  by  the  appellee  that  he  did  not  like  to  pay 
the  money,  but  he  reckoned  he  would  have  to.  It  is  impos- 
sible, we  think,  to  read  the  testimony  of  appellee,  (and  his 
testimony  gives  the  best  and  most  favorable  view  for  him 
of  his  side  of  this  suit,)  without  coming  to  the  conclusion 
that  he  voluntarily  paid  these  license  fees  to  the  appel- 
lant, and  that  these  payments  were  not  made  by  him  for 
the  purpose  of  procuring  the  release  of  either  his  person 
or  his  property,  from  the  power  of  appellant's  officers. 
The  law  is  well  settled  in  this  state,  that  payments  made, 
as  these  were  made,  can  not  be  recovered  back.  Jenks  v. 
lAma  Tovmshipy  17  Ind.  826 ;  Lima  Township  v.  JenkSy  20 
Ind.  801. 
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In  The  Lafayette  and  Indianapolis  Railroad  Co.  v.  Pattison^ 
41  Ind.  812,  this  court  held  that  where  money  is  paid 
with  a  full  knowledge  of  all  the  facts  and  circumstances 
upon  which  it  is  demanded,  or  with  the  means  of  such 
knowledge,  such  money  can  not  be  recovered  back  upon 
the  ground  that  the  party  making  such  payment  supposed 
he  was  bound  in  law  to  pay  it,  when  in  truth  he  was  not 
80  bound.  Nor  can  money,  voluntarily  paid  on  demand, 
upon  an  unjust  or  illegal  claim,  be  recovered  back,  where 
the  party  paying  has  full  knowledge,  or  the  means  of 
8uch  knowledge,  of  all  the  facte. 

The  case  of  The  Town  of  lAgonier  v.  Ackerman,  46  Ind. 
552,  was  very  similar,  in  its  facts  and  circumstances,  to 
the  case  now  under  consideration.  In  the  case  cited,  after 
a  full  and  very  elaborate  examination  of  all  the  authori- 
ties bearing  on  the  question,  it  was  held  by  this  court,  in 
substance,  that  if  a  party  pay  an  illegal  demand  made 
against  him,  without  legal  compulsion,  with  a  full  knowl- 
edge of  all  the  facts,  and  without  fraud  or  imposition  of 
any  kind,  he  can  not  recover  back  or  reclaim  the  money 
thus  paid.  Where  a  town,  in  good  faith,  passed  an  ordi- 
nance, under  the  power  supposed  to  have  been  conferred 
on  towns  by  the  act  amendatory  of  the  7th  clause  of  sec- 
tion 22  of  the  act  for  the  incorporation  of  towns,  etc., 
(3  Ind.  Stat.  121,)  requiring  a  license  for  the  sale  of  intoxi- 
cating liquors, — ^a  person  who  obtained  such  license,  and 
voluntarily  paid  the  fees  for  such  license,  without  force  or 
compulsion  of  any  kind,  can  not  recover  back  the  money 
thus  paid,  although  the  amendatory  act  aforesaid,  and 
the  ordinance  passed  by  the  town  in  conformity  with  said 
act,  were  invalid  and  void.  A  mere  apprehension  in  the 
mind  of  a  party,  that  legal  proceedings  may  or  will  be 
instituted  against  him  if  he  does  not  pay  the  license  fees, 
will  not  make  the  payment  thereof  compulsory;  and 
where  the  payment  is  made,  under  a  threatened  prosecu- 
tion, it  must  be  made  under  protest,  to  enable  the  party 
to  reclaim  the  money. 
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The  Town  of  SuSUvan  v.  McCammorif  51  Ind.  264,  was  a 
ci^  founded  upon  the  same  state  oi  facta  as  are  set  forth 
in  the  complaint  in  this  action.  That  case  was  decided 
upon  a  demurrer  to  the  complaint,  for  the  want  of  suf- 
ficient facts  to  constitute  a  cause  of  action.  And  that 
complaint  made  a  much  stronger  case  for  the  plaintiff 
in  that  action,  l^an  appellee's  own  testimony,  in  his  own 
behalf,  made  for  him  in  this  cause.  Upon  the  point  under 
consideration,  the  averments  of  that  complaint  were,  as 
follows :  that  plaintiff,  "  for  the  purpose  of  avoiding  the 
fines,  penalties  and  forfeitures  provided  in  said  ordinance 
for  the  violation  of  the  provisions  thereof,  and  to  save " 
himself  from  ^'arrest  and  imprisonment  for  the  violation  of 
saad  ordinance,  as  provided  by  the  statute  laws  of  the  state 
of  Indiana,  was  compelled  to  pay  and  did  pay  to  the  treas- 
urer of  said  town  of  Sullivan,  as  provided  for  in  said 
ordinance,  the  sum  of  fifty  doUars  for  a  license  to  sell 
intoxicating  liquors  in  a  less  quantity  than  a  quart  at  a 
time,  and  to  be  drunk  on  his  premises,  for  the  term  of 
one  year,  commencing  on  the  28d  day  of  July,  1867,  and 
ending  on  the  22d  day  of  July,  1868." 

The  demurrer  of  the  Town  of  Sullivan  to  that  com- 
plaint was  overruled,  and  exception  saved ;  and  on  appeal, 
the  error  assigned  in  this  court  was  the  decision  of  the 
lower  court  upon  this  demurrer  to  the  complaint.  And 
it  was  held  by  this  court  in  that  case,  upon  the  authority 
of  the  case  of  The  Town  of  Ligonier  v.  Aekermany  supra^ 
that  ^^  the  complaint  does  not  sufficiently  show  that  the 
money  was  not  voluntarily  paid,  and  does  not  state  a  good 
cause  of  action." 

In  this  case,  there  is  no  question  presented  upon  the 
weight  of  evidence,  but  all  the  evidence  on  the  trial, 
including  appellee's  own  testimony,  showed  conclusively, 
in  our  opinion,  that  the  payments  of  the  license  fees,  by 
appellee  to  appellant,  were  made  voluntarily  by  the  appel- 
lee, within  the  legal  acceptation  of  voluntary  payments, 
and  that  they  were  not  procured  to  be  made  by  or 
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through  force,  fraud,  menaces  or  intimidation,  nor  were 
ihey  made  for  the  purpose  of  procuring  the  release  of 
appellee's  person  or  property  from  the  power  of  appel- 
lant's officers. 

In  our  opinion,  therefore,  the  court  below  erred  in 
ovenruling  appellant's  motion  for  a  new  triaL 

The  judgment  of  the  court  below  is  reversed,  at  the 
costs  of  the  appellee,  and  cause  remanded,  with  instruc- 
tions to  the  court  to  sustain  appellant's  motion  for  a  new 
trial,  and  for  other  proceedings. 


Thb  Ikdiana  Staib  Boabd  ov  Agbiottltubs  v.  Grat. 

F&AcncE. — TriaLSwrdm  qf  Broqf.—Opm  and  C^ote.— A  suit  was  broaght 
upon  a  written  contract  in  which  there  were  mutnal  agreements  to  be 
performed  by  the  parties  thereto,  the  complaint  alleging  full  performance 
of  each  of  his  agreements  by  the  plaintiff,  but  alleging  a  breach  of  such 
ooDtract  by  the  defendant^  ajid  claiming  damages  therefor.  The  anewer 
of  the  defendant  contained  no  general  denial,  bnt  consisted  of  several 
special  paragraphs,  each  aUeging  affirmatiye  matter,  amongst  which  was 
a  eoonter-daim,  speciaUy  denying  the  aUeged  performance  by  the  plain- 
tiff, averring  a  breach  of  such  contract  by  him  and  demanding  damages 
therefor. 

Hetd,  that  the  answer  admitted  the  allegations  of  the  complaint,  and  the 
burden  of  proof  being  npon  the  defendant  as  to  the  affirmative  matter 
aUeged  by  him,  he  was  entitled  to  open  and  doee'the  case  on  the  triaL 

TxMLDafQ.-^Anmter.'^Oom  not  he  Doii^Ib.— No  single  pleading  can  be  made 
to  perform  the  double  function  of  alleging  matter  in  bar  of  an  action, 
and,  at  the  same  time,  setting  up  a  cause  of  action  entitling  the  par^ 
pleading  it  to  affirmative  relief.  It  may  do  one  or  the  other,  but  can  not 
do  both. 

From  the  Marion  Baperior  Court 
C.  Bakery  0.  B.  Herd  and  A.  W.  Hendricks^  for  appellant* 
J.  N.  Seottj  B.  Harriamy  C.  C.  Bines  and  W.  H.  H.  MUer^ 
for  appellee. 

PsBKiNSy  J. — ^This  suit  is  upon  a  complaint  as  follows : 
'^  The  Indiana  State  Board  of  Agriculture,  a  corpora- 
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tion  duly  organized,  etc.,  complains  of  James  W.  Gray, 
and  says  that  heretofore,  to  wit,  on  the  24th  of  July,  1873, 
the  defendant  executed  a  certain  contract  in  writing,  of 
which  the  following  is  a  copy,  viz.: 

"  Indianapolis,  July  24th,  1873. 

"  I  hereby  agree  to  give  the  State  Board  of  Agriculture, 
for  dining  hall  on  state  fair  grounds,  during  state  fair  and 
exposition  of  1873,  the  sum  of  one  thousand  and  six 
hundred  dollars,  ($1,600.00,)  subject  to  the  following  con- 
ditions, viz :  I  am  to  make  all  the  improvements  neces- 
sary to  the  running  of  a  first  class  dining  hall,  at  my  own 
expense,  including  cost  of  gas  consumed.  The  State  Board 
of  Agriculture  agrees  to  build  kitchen  and  store-room, 
level  floor,  and  build  reception  room  over  the  centre  of 
the  hall.  Terms  :  one-half,  cash ;  balance,  on  or  before 
October  1st,  1873. 

Signed,  «  J.  W.  Gray. 

"  H.  Caldwell,  Chair.  Com. 
«  H.  W.  Caldwell." 

"  The  plaintiff  avers  that  it  also  executed  the  said  con- 
tract by  and  through  said  H.  Caldwell  and  H.  W.  Cald- 
well, its  agents,  duly  authorized  and  empowered  to  make 
the  same ;  that  the  plaintiff  is  the  real  party  in  interest  in 
said  contract,  and  entitled  to  receive  the  benefit  thereof; 
that  the  plaintiff  duly  performed,  all  and  singular,  the 
conditions  and  stipulations  on  its  part  to  be  done  and  per- 
formed ;  but  that  the  defendant  has  failed  to  perform  the 
conditions  on  his  part  to  be  done  and  performed,  in  this ; 
that  he  has  wholly  failed  and  refused,  and  still  fails  and 
refuses,  to  pay  the  plaintiff  sixteen  hundred  dollars, 
although  the  same  is  due  and  wholly  unpaid.  Wherefore 
the  plaintiff  prays  judgment,  etc." 

We  quote  a  statement  of  the  answer,  from  the  brief  of 
appellee : 

"  The  appellee  answered  in  three  paragraphs ;  one  by 
way  of  set-off,  and  the  other  two  by  way  of  counter- 
claim, and  payment  as  to  part.      Both  paragraphs  of 
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ooimter-claim  alleged  that  the  contract,  as  reduced  to 
writing,  was  not  the  contract  as  made;  prayed  for  its 
reformation,  charged  a  breach  of  the  contract,  and 
claimed  damages  therefor ;"  [but  did  not  give  a  copy  of 
any  contract;]  '^one  paragraph  charging  fraud  on  the 
part  of  appellant's  agents,  and  the  other  a  mistake  of 
both  parties  in  reducing  the  contract  to  writing,  and  both 
showing  circumstances  tending  to  excuse  the  appellee's 
oversight  of  the  true  character  of  the  writilig,  at  the  time 
of  its  execution." 

The  first  paragraph  ot  counter-claim  contained  the 
following  averment,  vizu 

<<And  defendant  further  avers  that  though  he  com- 
plied in  all  respects  with  all  and  singular  the  stipulations 
and  conditions  of  said  contract  on  his  part  to  be  done  and 
performed,  the  said  plaintiff  utterly  failed  and  refused  to 
comply  with  the  conditions  and  stipulations  on  its  part  to 
be  done  and  performed,  in  this,  to  wit :  utterly  failed  and 
refused  to  level  floor  of  the  dining  hall,  as  per  contract. 
The  second  paragraph  of  counter-claim  contained  a  simi- 
lar averment." 

Reply  in  denial. 

It  will  be  observed  that  there  was  no  general  denial  of 
the  complaint. 

When  the  cause  came  on  for  trial  in  the  court  below, 
both  parties  claimed  the  right  to  open  and  close.  The 
court  decided  in  favor  of  the  defendant,  the  plaintifi  in 
the  counter-claim,  and  the  plaintiff  in  the  cause  excepted. 
Verdict  and  judgment  against  the  plaintifi  in  the  cause, 
on  the  counter-claim,  for  between  five  and  six  hundred 
dollars. 

Bid  the  court  err  in  its  ruling  on  the  question  of  the 
right  to  open  and  close  ? 

It  is  claimed  by  the  plaintiff  in  the  cause,  that  the 
averment  in  the  counter-claim  of  the  defendant,  that  the 
plaintiff  failed  to  level  the  floor  of  the  dining  hall,  is  a 
traverse  of  the  averment  in  the  complaint  that  the  plain- 
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tiff  had  performed  all  the  conditions,  etc.,  to- be  performed« 
in  this ;  that  it  traverses  the  allegation,  included  in  the 
general  averment  of  performance  of  all  conditions,  that 
the  plaintiff  had  ^^  leveled  floor."  The  defendant,  on  the 
other  hand,  asserts  that  the  averment  in  the  counter- 
claim that  the  plaintiff  had  not  <<  leveled  the  floor  of  the 
dining  hall,"  is  not  a  traverse  of  the  averment  that  the 
plaintiff'  had  "  leveled  floor."  That  the  two  floors  are  not 
identical ;  that  the  dining  hall  floor  is  the  one  provided 
for  in  the  contract  set  up  in  the  counter-claim,  which  is 
different  from  that  sued  on. 

It  is  a  rule  that  a  good  traverse  must  deny  a  material 
allegation  in  the  previous  pleading.  Stephen  on  Plead- 
ing, p.  198.  But  this  is  unimportant  here,  as  another 
rule  of  pleading,  established  by  this  court,  compels  us  to 
decide  this  cause  against  the  plaintiff. 

The  paragraphs  of  the  defendant's  answer  were,  sever- 
ally, counter-claims.  They  severally  alleged  a  cause  of 
action  against  the  plaintiff^  and  sought  affirmative  relief. 
This  being  so,  they  fall  directly  within  the  rule  declared 
in  Campbell  v.  RovMy  42  Ind.  410.  In  the  opinion  it  is 
said,  "  We  are  of  opinion,  however,  that  no  single  plead- 
ing can  be  made  to  perform  the  double  function  of  alleg- 
ing matter  in  bar  of  an  action  brought  by  one  party,  and 
at  the  same  time  of  setting  up  a  cause  of  action  in  favor 
of  the  other.  *  *  *  *  Whether  the  pleading  in  any 
given  case  is  one  thing  or  the  other  must  be  determined 
from  the  character  of  the  pleading  and  the  averments 
thereof,  but  it  can  not  be  both." 

Under  this  rule,  the  averments  in  the  counter-claim,  in 
the  case  at  bar,  denying  an  allegation  in  the  complaint,  it 
it  contained  such,  went  for  naught,  and  the  counter-claim 
must  be  treated  as  a  pleading  setting  up  new  matter  only, 
and,  hence,  not  as  traversing  any  averment  in  the  com- 
plaint 

The  conclusion  follows  that  all  the  averments  in  the 
complaint  were    admitted,  the  burd^a   of  proving  his 
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coimter-claim  was  upon  the  defendant,  and  he  had  the 
right  to  open  and  close. 

The  judgment  is  affirmed,  with  costs,  and  one  per  cent, 
damages. 


HnoHBS  V.  Thb  Statb. 

• 

Gbdonax  Law.— iSkotefe  Onutmed.— Section  9  of  *'An  act  to  limit  the 
namber  of  grand  jaron/'  etc.,  approTed  March  4th,  1862,  2  B.  S.  1876, 
p.  417,  is  directoiy  merely,  and  for  the  purpose  of  getting  a  grand  jury 
intoooart. 

Sake. — AbaiemtnL — Chcmd  Jury. — EmpemdKng. — ^Where  grand  jurors,  reg- 
ularly selected,  are  retnmed  into  court  upon  a  day  subsequent  to  the 
first  day  of  the  term  for  which  they  were  selected,  upon  a  venire  that 
day  isnued  for  them,  or  if,  without  the  issuing  or  service  of  a  venire, 
they  appear  at  such  time  and  are  empanelled,  sworn  and  charged,  such 
want  c4  venire  and  service  thereof  will  not  make  their  subsequent  pro- 
ceedings irregular,  nor  sustain  a  plea  in  abatement  to  an  indictment 
found  by  such  grand  jurors. 

Save. — AbaiemenL — IndidmenL — Orand  Jury. — Where  a  grand  jury,  after 
finding  an  indictment  and  returning  it  into  court,  is  discharged,  and  at  a 
Bubeeqaent  day  of  the  same  term  is  recalled,  and  some  vacancies  therein 
are  filled  with  talesmen,  and  they  again  return  into  court  the  same  in- 
dictment, it  will  not  be  presumed,  in  the  absence  of  proof  thereof,  that 
no  amendment  of  such  indictment  was  made,  nor  that  it  was  not  signed 
by  the  prosecutor  and  indorsed  by  the  foreman. 

From  the  Hendricks  Circuit  Court. 

C.  C  Nave  and  C.  A.  Nave,  for  af^llant. 

C  A.  Buskirk^  Attorney  General,  for  the  Btate. 

BiDBLB,  J. — Indictment  for  unlawfully  selling  intoxi- 
cating liquors.  Answer  in  abatement,  alleging  irregu- 
larity in  empanelling  the  grand  jury. 

Demurrer  to  the  answer  for  want  of  sufficient  facts; 
overruled ;  reply ;  trial  by  the  court ;  finding  for  the  state ; 
motion  for  a  new  trial ;  overruled ;  exception ;  judgment 
that  the  defendant  answer  over.    He  then  pleaded  not 


96  SUPREME  COURT  OF  INDIANA. 

Hifghes  «.  The  State. 

guilty.    Trial  by  the  court ;  finding,  guilty ;  fine ;  motion 
for  a  new  trial;  overruled;  no  exception;  judgment. 

In  this  court,  the  appellant  alleges  six  grounds  of  error, 
only  one  of  which  is  well  assigned,  namely,  the  overruling 
of  the  motion  for  a  new  trial  on  the  answer  in  abatement. 
The  causes  assigned  for  a  new  trial  on  this  answer  were — 

1.  The  finding  is  not  sustained  by  the  evidence. 

2.  The  finding  is  contrary  to  law. 

The  evidence  is  in  the  record.  It  is  as  follows : 
A  venire  to  summon  the  grand  jury  was  issued  by 
the  clerk,  on  the  8d  day  of  January,  1877.  On  the  same 
day,  the  sheriff  returned  the  grand  jury  into  court,  which 
was  regularly  sworn  and  charged,  to  enquire,  etc.  On 
the  20th  day  of  January,  1877,  the  grand  jury  returned 
into  court  eighteen  indictments,  numbered  from  418  to 
485,  inclusive;  and,  having  finished  the  business  before 
them,  were  discharged  from  further  attendance  as  grand 
jurors  at  that  term  of  the  court.  On  the  24th  day  of 
January,  1877,  another  venire  was  issued  by  the  clerk  to 
summon  the  grand  jury.  On  the  24th  day  of  January, 
1877,  the  court  being  of  the  opinion  that  a  necessity 
existed  for  recalling  the  grand  jury  of  the  term,  ordered 
that  said  grand  jury  be  resummoned  on  said  day,  where- 
upon the  sherifi  called  the  names  ot  said  grand  jury, 
when  the  following  appeared,  namely,  four.  By  order  of 
the  court,  the  sheriff  selected  two  other  jurors  from  the 
by-standers,  making,  in  all,  six  reputable  freeholders  of  the 
county,  who  were  empanelled,  sworn  and  charged  by  the 
court,  and  their  foreman  appointed.  The  grand  jury,  as 
thus  constituted,  on  the  25th  day  of  January,  1877,  re- 
turned into  court  numerous  indictments,  all  numbered, 
i^hich  included  the  same  indictments  returned  by  the 
grand  jury  at  an  earlier  day  in  the  term;  and,  having  no 
further  business  before  them,  were  discharged  by  the 
court.  Only  two  of  these  jurors  were  of  the  regular 
panel  selected  for  the  January  term  of  the  court,  1877 ; 
the  other  four  being  talesmen. 
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The  above  were  all  the  facts  to  which  evidence  was 
offered  on  the  trial  of  the  answer  in  abatement,  and  we 
think  these  facts  were  fairly  proved ;  but  we  are  of  the 
opinion  that  they  do  not  sustain  the  answer  in  abatement, 
and  that  the  court  committed  no  error  in  finding  in  favor 
of  the  state.  There  was  no  irregularity  in  the  proceed- 
ings, of  which  the  appellant  could  complain.  They  are 
ihUy  authorized  by  the  statute,  (2  R.  S.  1876,  p.  375,  sec. 
15 ;  Id.  p.  418,  sec.  10 ;  and  Id.  p.  419,  sec.  12 ;)  and  sup- 
ported by  the  decisions  of  this  court.  Long  v.  The  StatCy 
46  Ind.  582 ;  Ward  v.  The  StcUe,  48  Ind.  289 ;  The  State  v. 
Myers,  51  Ind.  145. 

But  the  counsel  for  appellant  insist,  because  the  grand 
jury  were  not  summoned  to  attend  on  the  first  day  of  the 
term,  and  had  not  had  at  least  ten  days  notice  thereof,  as 
provided  by  sec.  9,  2  R.  S.  1876,  p.  418,  that  the  proceed- 
ings were  erroneous ;  but  we  are  of  a  different  opinion. 
That  section  is  merely  directory.  If  a  grand  jury,  regu- 
larly  selected,  without  any  venire  having  been  issued, 
without  being  summoned,  and  without  any  notice  what- 
ever, were  returned  into  court,  empanelled,  sworn  and 
charged,  their  subsequent  proceedings  would  not  be 
irregular,  merely  because  they  had  not  been  summoned 
according  to  a  directory  statute^  The  object  of  that  stat- 
ute is  to  get  the  grand  jury  into  court :  when  that  purpose 
is  accomplished,  its  force  is  at  an  end.  The  issuing  of  the 
venire,  therefore,  on  the  same  day  the  grand  jury  were 
returned  into  court,  and  that  being  the  third  day  of  the 
term,  instead  of  the  first,  constitutes  no  available  error. 

The  counsel  for  appellant  also  insist,  that  ^^  the  court 
erred  in  permitting  the  second  so-called  grand  jury  to 
present  in  open  court  the  same  indictment.  No.  430,  found 
and  presented  to  the  court  by  the  first  grand  jury,  with- 
out any  amendment  made  thereto,  and  without  requiring 
the  prosecuting  attorney  to  again  sign  his  name  thereto, 
Vol.  LIV.— 7 
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and  without  requiring  the  foreman  of  the  grand  jury  to 
endorse  that  the  same  was  a  true  bill." 

There  is  no  evidence  in  the  record  concerning  the  fact 
that  no  such  amendment  was  made  to  the  indictment,  nor 
that  it  was  not  signed  by  the  prosecutor  and  endorsed  by 
the  foreman.  The  indictment  having  been  properly 
signed,  endorsed  and  returned  into  court,  we  must  pre- 
sume, therefore,  there  being  no  evidence  to  the  contrary, 
that  the  indictment  was  still  properly  signed,  endorsed 
and  returned  into  court. 

"We  can  discover  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 


Maxwell  v.  Brooks. 

PtBADDVO.— Written  InttrumaU. — One  Copy  SuffieUnifir  Several  Boaragraphs,-^ 
Where  more  pamgraphs  than  one  of  a  pleading  are  baaed  upon  the  same 
written  inBtroment,  each  professing  to  set  ont  a  copy  thereof,  one  copy, 
attached  to  such  pleading,  is  sufficient. 

SuFBEME  CouBT. — iVoctioe. — Homdets  Error, — ^Where,  on  appeal  to  the  su- 
preme court,  the  record  affirmatively  shows  that  the  appellant  has  suf- 
fered no  injury  from  an  aUeged  erroneous  ruling  of  the  court  below,  it 
is  unnecessary  for  the  supreme  court  to  inquire  as  to  the  correctness  of 
the  ruling  complained  of. 

MOBTOAOE  ON  Land. — Not  Recorded, — Notice, — SuJtmqwerU  Purchaser, — ^Where 
a  person  has  procured  the  conveyance  to  himself  of  a  tract  of  land,  with 
knowledge  of  the  existence  of  an  unrecorded,  valid  mortgage  thereon,  in 
favor  of  another,  he  takes  it  subject  to  the  lien  of  such  mortgage. 

^AME. — Debt  Secured  by, — Fayment, — On  Condition, — FaUture  of  Cemd^Hon, — 
jFbriee2o8vre. — ^A.  owed  B.  a  certain  sum,  and,  to  secure  its  payment,  exe- 
cuted to  the  latter  a  mortgage  upon  certain  land,  and  afterwards  con- 
veyed the  same  to  C,  who  received  such  conveyance  with  the  knowledge 
of  the  existence  of  such  mortgage,  which  had  never  been  recorded.  D^ 
upon  a  sufficient  consideration  moving  to  him  from  A.,  executed  his 
promissory  note  for  the  amount  of  A.'s  debt  to  B.,  and  B.  received  it 
with  the  agreement  that  upon  its  payment,  and  upon  that  condition 
alone,  A.'a  debt  to  him  should  be  thereby  paid  and  discharged. 
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Hddf  that  upon  D.'s  failure  to  pay  said  note,  B.  may  have  forecloaore  of 
rach  mortgage  as  against  G. 

Pbactice. — DepogUions, — Taken  B^orCy  may  be  Used  Afier  a  Complaint  is  Dim- 
ded, — The  complaint,  in  a  snit  by  two  persons  as  joint  plaintiffs,  con- 
tained bat  one  paragraph,  and  depositions  were  token  by  them  to  be 
used  on  the  trial.  Afterwards,  on  motion  of  the  defendant,  the  name  of 
one  of  the  plaintifis  was  struck  out,  and  the  cause  ordered  to  be  docketed 
in  the  name  of  the  remaining  plaintiff,  who  then  filed,  without  objection 
by  defendant,  an  amended  complaint  of  several  paragraphs.  To  this,  a 
demurrer  for  misjoinder  of  causes  of  action  was  sustained,  the  complaint 
divided,  and  separate  actions  docketed. 

Eddf  that  such  depositions,  if  relevant,  may  be  used  on  the  trial  of  either 
or  all  of  such  actions. 

fiAiCb — Sttpreme  (hurt — Damages, — ARstake  in  Ameeaing. — ^Where  the  amount 
of  damages  aooeoocd  by  a  jury  trying  a  cause  differs  but  ali^^tly  from 
the  real  amount  due,  and  judgment  is  rendered  for  the  amount  of  such 
finding,  the  supreme  court,  on  appeal,  will  not  reverse  such  judgment  on 
that  acconnt. 

From  the  Wayne  Circuit  Court. 

L.  D.  StubbSj  for  appellant. 

J.  M.  Washburn  and  P.  V.  WashburTij  for  appellee. 

WoRDEN,  C.  J. — This  was  an  action  by  Brooks  against 
Maxwell  to  foreclose  a  mortgage.  Issue;  trial  by  jury; 
verdict  and  judgment  for  the  plaintiff  below. 

We  will  notice  the  points  made  in  the  brief  of  counsel 
for  the  appellant. 

The  original  complaint  was  filed  in  the  name  of  Brooks 
and  one  Henry  J.  Dingley,  as  plaintiffs,  against  Maxwell, 
consisting  of  one  paragraph,  which  was  in.  the  Qature  of 
a  complaint  for  specific  performance  of  a  contract  in  rela- 
tion to  the  same  land  as  that  embraced  in  the  mortgage. 
While  the  original  complaint  was  pending,  the  plainti& 
took  the  deposition  of  one  Ephrsdm  Overman.  After- 
wards, the  parties  appearing,  on  motion  of  Brooks  the 
name  of  Dingley  was  struck  out,  and  it  was  ordered  that 
the  cause  be  known  as  Brooks  v.  MaxweU. 

Afterwards,  Brooks  filed  an  amended  complaint,  con- 
sisting oi  four  paragraphs.  A  demurrer  to  each  para- 
graph for  want  of  sufficient  facts  was  overruled,  and 
exception  taken ;  but  a  demurrer  for  misjoinder  of  causes 


100  SUPREME  COURT  OF  INDIANA. 

Maxwell  v.  Brooks. 

of  action  was  sostaiiied,  and  the  court  ordered  two  actions 
to  be  docketed,  one  embracing  the  first  paragraph  of  the 
amended  complaint,  and  the  other  the  second,  third  and 
fourth  paragraphs.  Here,  we  lose  sight  of  the  first  para- 
graph, as  this  was  the  action  docketed  upon  the  others. 

The  appellant  contends  that  the  second,  third  and 
fourth  paragraphs  were  all  bad.  We  find  it  abundantly 
clear,  from  an  examination  of  the  record,  that  the  trial 
was  had,  and  the  judgment  rendered,  solely  upon  the 
fourth  paragraph ;  the  second  and  third  being  virtually 
abandoned,  and  forming  no  ground  on  which  the  judg- 
ment  was  rendered.  It  is,  therefore,  unnecessary  for  us 
to  examine  the  second  and  third  paragraphs,  for,  if  bad, 
the  appellant  suffered  no  injury  by  the  ruling  on  the 
demurrers  to  them.    This  affirmatively  appears. 

The  fourth  paragraph  alleged,  in  substance,  that  on 
September  8th,  1869,  Ephraim  Overman  was  indebted  to 
the  plaintiff*  in  the  sum  of  four  hundred  dollars,  on  a 
promissory  note ;  that  on  that  day,  Overman  and  his  wife 
executed  to  the  plaintiff  a  deed  of  conveyance,  absolute 
on  its  face,  for  certain  real  estate,  described,  a  copy  of 
which  deed,  it  was  alleged,  was  filed  with  the  complaint ; 
that,  concurrently  with  the  execution  of  the  deed,  the 
plaintiff'  executed  to  Overman  the  following  instrument, 
viz.: 

"  Whereas  Ephraim  Overman  has  deeded  to  me  about 
two  (2)  acres  of  land  for  this  note,  now  I  hereby  agree 
that  if  said  Overman  will  pay  me  four  hundred  dollars, 
with  six  per  cent,  interest  from  the  date  of  said  deed, 
being  September  8th,  1869,  within  twelve  months  from 
the  date  of  said  deed,  I  will  reconvey  said  land  to  said 
Overman.  John  Brooks. 

"  Richmond,  September  8th,  1869." 

It  was  alleged  that  no  part  of  the  four  hundred  dollars 
or  the  interest  thereon  had  been  paid,  but  that  the  same 
remained  due  and  unpaid.  It  was  alleged  that  the  deed 
and  the  agreement  to  reconvey  constituted  a  mortgage  to 
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Becure  the  payment  of  the  four  hundred  dollars  and 
interest. 

It  was  further  alleged  that  after  the  above  mentioned 
transactions,  Overman  and  his  wife  conveyed  the  mort- 
gaged premises  to  the  defendant,  Maxwell,  without  any 
consideration  paid  therefor,  the  latter  having  full  notice 
of  the  plaintiff's  rights  in  the  premises.  Prayer  for  fore- 
clo6ui*e,  etc. 

We  find  in  the  record,  as  an  exhibit,  a  copy  of  the 
deed  from  Overman  and  wife  to  the  plaintiff.  The  sec- 
ond paragraph  of  the  complaint  also  professes  to  make  it 
an  exhibit,  and  it  is  copied  in  the  transcript,  immediately 
following  the  second  paragraph.  The  several  paragraphs 
of  the  complaint  were  all  filed  at  the  same  time,  two  of 
them  making  the  same  paper  an  exhibit.  We  think  the 
copy  was  sufficiently  made  a  part  of  the  fourth  para- 
graph, as  well  as  of  the  second.  Where  more  paragraphs 
than  one  are  based  upon  a  written  instrument,  each  pro- 
fessing to  set  out  a  copy,  one  copy  is  sufficient.  To 
require  more  would  subserve  no  good  purpose,  but  would 
unnecesBarily  increase  expense  and  encumber  the  record. 
The  only  objection  urged  to  the  fourth  paragraph  is  that 
a  copy  of  the  deed  was  not  filed  with  it. 

We  proceed  to  other  questions. 

It  IB  claimed  that  the  second  paragraph  of  the  reply  to 
the  second  paragraph  of  the  answer  was  bad. 

The  second  paragraph  of  the  answer  alleges,  in  sub- 
stance, that  the  debt  from  Overman  to  Brooks  was  paid 
within  the  time  limited,  in  the  following  manner,  viz.: 

That  one  Henry  J.  Dingley,  on  November  15th,  1869, 
executed  his  note  to  Brooks  for  four  hundred  dollars, 
payable  September  5th,  1870,  with  interest  from  Septem- 
ber 5th,  1869,  which  Brooks  accepted  and  received  in  pay- 
ment and  satisfaction  of  the  Overman  debt.  That  the 
consideration  of  the  latter  note  was  a  bond,  executed  by 
Overman  and  his  wife  to  Dingley,  concurrently  with  the 
execution  of  the  note,  whereby  Overman  bound  himself 
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to  convey  to  Dingley  certain  lands,  which  hond  is  still 
outstanding  and  in  full  force.  That  the  deed  from  Over- 
man to  the  defendant  was  based  upon  a  valuable  consid- 
eration, which  is  set  out,  and  that  the  defendant  pur- 
chased the  land  in  good  faith,  without  any  notice  of  the 
plaintiff's  rights,  the  conveyance  from  Overman  to  him 
not  having  been  recorded. 

To  this,  the  plaintiff,  in  his  second  paragraph,  replied, 
amongst  other  things,  that  before  the  property  was  con- 
veyed by  Overman  to  the  defendant,  it  had  been  conveyed 
to  the  plaintiff  by  Overman,  by  a  deed  operating  by  way 
of  a  mortgage  to  secure  the  four  hundred  dollars,  the 
defendant  well  knowing  that  fact  when  he  took  his  deed 
from  the  Overmans,  and,  being  so  conveyed  to  the  plain- 
tiff, the  land  was,  by  Overman,  contracted  to  be  sold  to 
Dingley,  which  the  defendant  well  knew.  That,  in  the 
contract,  Dingley  was  to  pay  the  plaintiff  the  note  exe- 
cuted to  him  by  Dingley,  and,  upon  payment  thereof,  the 
claim  against  Overman  was  to  be  satisfied,  but  not  unless 
paid.  That  the  defendant,  with  full  knowledge,  and  by 
his  own  wrongful  act,  procured  a  deed  from  Overman  for 
the  same  land,  and  so  defeated  the  contract  with  Dingley ; 
and  Dingley,  not  receiving  his  deed  from  Overman, 
declined  and  refused  to  pay  his  note  to  the  plaintiff;  it 
being  agreed  that  the  plaintiff's  claim,  upon  the  mort- 
gage, was  to  be  satisfied  only  in  case  the  Dingley  note 
should  be  paid. 

The  paragraph  of  answer  sets  up  two  grounds  of 
defence,  viz.: 

1.  That  the  defendant  was  a  purchaser  in  good  faith, 
for  a  valuable  consideration :  and, 

2.  That  the  plaintift''s  claim  has  been  paid. 

The  replication  meets  both  of  them.  It  avers  that  the 
defendant  took  his  conveyance,  well  knowing  that  Over- 
man had  conveyed  the  property  to  the  plaintiff,  by  a  deed 
operating  as  a  mortgage  to  secure  the  payment  of  the 
four  hundred  dollars.    As  to  the  payment,  it  alleges. 
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substantially,  that  the  Dingley  note  was  not  received  as 
payment  or  satisfaction  of  the  claim  in  suit,  unless  the 
same  should  be  paid.  This  is  a  good  reply  to  that  por- 
tion of  the  answer,  without  considering  the  replication  in 
any  other  aspect.  Tyner  v.  Stoops^  11  Ind.  22 ;  MaxweU 
V.  JDay^  45  Ind.  509.  The  replication  was,  in  our  opin- 
ion, substantially  good. 

On  the  trial  of  the  cause,  the  deposition  of  Overman, 
taken  as  before  stated,  was  offered  to  be  read  in  evidence 
by  the  plaintiff,  but  the  defendant  objected,  because  it 
was  taken  when  no  paragraph  of  the  complaint  in  this 
cause  was,  or  ever  had  been,  on  file,  but  while  the  original 
complaint  of  one  paragraph  was  pending ;  and  because  it 
was  taken  between  different  parties,  and  was  irrelevant ; 
but  the  objection  was  overruled,  the  deposition  read,  and 
the  defendant  excepted. 

The  deposition  was  sujBB.ciently  relevant  to  the  matter 
in  issue,  and  the  only  question  is,  whether  it  was  admissi- 
ble, having  been  taken  as  before  stated.  The  statute  pro-^ 
vides  that  "  In  all  actions  depositions  may  be  taken  by 
cither  party  m  vacation,  immediately  after  the  service  of 
the  summons,  without  an  order  of  court,  and,  in  term 
time,  by  the  agreement  of  the  parties.  They  may  be  used 
on  the  trial  of  all  issues  in  any  action  in  the  following 
cases ;"  etc.  2  R.  S.  1876,  p.  140,  sec.  250.  The  section 
goes  on  to  provide  for  cases  in  which  depositions  may  be 
read,  and  the  case  before  us  is  one  of  them,  and  the 
deposition  was  properly  read,  if  properly  taken  in  this 
cause. 

Section  267  of  the  same  statute  provides  that  "  When 
an  action  has  been  dismissed,  and  another  a<;tion  has  been 
commenced  for  the  same  cause,  the  depositions  taken  in 
the  first  action  may  be  used  in  the  second,  or  in  any  other 
action  between  the  parties  or  their  representatives  for  the 
same  cause ;"  etc.    2  R.  S.  1876,  p.  144. 

The  case  here  does  not  seem  to  fall  within  section  267, 
because,  here,  no  action  has  been  dismissed  and  another 
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commenced.  Here,  but  one  action  had  been  commenced, 
which,  having  undergone  Bome  mutations,  resulted  in 
the  ludjsment  appealed  from.  We  must  hold  that  the 
depoBitirwas  token  in  this  action,  which  was  pending 
at  the  time  it  was  taken.  When  the  deposition  was 
taken,  the  action  may  have  been  pending  for  a  cause 
different  from  that  stated  in  the  fourth  paragraph  of  the 
amended  complaint,  but  the  action  was  the  same,  there 
having  been  but  one  commenced.  The  first  change  in 
the  action  was  the  striking  out  of  the  name  of  Dingley, 
as  plaintiff,  and  the  order  that  the  cause  be  known  as 
Brooks  V.  Maxwell.  To  this,  the  defendant  did  not  object. 
This  was  not  a  dismissal  of  the  old  action,  and  the  com- 
mencement of  another  one.  It  was  a  continuation  of  the 
old  action,  with  one  of  the  plaintiflb  dropped  out.  To 
this,  the  defendant  must  be  deemed  to  have  consented, 
because  he  did  not  object. 

Then,  the  plaintiff  filed  the  amended  complaint  with 
the  four  paragraphs.  To  this,  the  defendant  does  not  ap- 
pear to  have  objected.  The  amended  complaint  super- 
seded and  took  the  place  of  the  original,  and  was  filed  in 
the  original  action  thus  ordered  to  be  known  as  Brooks  v. 
Maxwell.  If  the  amended  complaint  contained  matter 
that  could  not  properly  have  been  filed  as  an  amendment 
to  the  original,  as  if  it  contained  matter  so  entirely  for- 
eign to  the  matter  of  the  original  complaint  that  it  pre- 
sented an  entirely  different  cause  of  action,  the  defendant, 
if  he  wished  to  avail  himself  of  the  objection,  should 
have  objected  to  the  filing  of  the  amended  complaint,  or 
have  moved  to  strike  out  the  objectionable  matter.  This, 
however,  was  not  done. 

The  amended  complaint  was  filed  in  the  original  action 
without  objection. 

The  defendant's  demurrer  to  the  amended  complaint^ 
for  misjoinder  of  causes  of  action,  produced  what  we  be- 
lieve is  known  in  natural  history  as  multiplication  by 
division.    The  complaint  was  divided  into  two  parts,  and 
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each  part  docketed  as  a  separate  action.  The  two  actions, 
thus  docketed,  were,  however,  but  parts  of  the  original. 
They  were  not  brought  into  existence  as  separate  actions 
by  the  ordinary  process  of  complaint  and  summons.  No 
new  action  was  commenced.  No  new  process  was  served, 
nor  was  it  necessary  that  there  should  have  been.  The 
two  actions,  thus  docketed,  sprung  from  the  division  of  the 
original,  single  action.  Had  the  deposition  been  taken  in 
one  of  the  actions,  after  the  complaint  had  been  divided 
and  two  actions  docketed,  it  is  probable  that  it  could  not 
have  been  read  in  the  other.  After  that  time,  the  two 
actions  should  perhaps  be  regarded  for  all  purposes  as 
separate.  But  where  an  action  is  commenced,  and  depo- 
sitions taken  in  it,  and,  on  demurrer  for  misjoinder  of 
causes  of  action,  the  complaint  is  afterwards  divided,  and 
separate  actions  are  docketed,  we  think  the  depositions 
may  be  read  in  either  or  all  of  them,  if  relevant.  Xhere 
was,  in  our  opinion,  no  error  in  admitting  the  deposition. 

We  can  not  disturb  the  case  on  the  evidence. 

The  appellant  claims  that  the  instructions  asked  by 
him  should  have  been  given.  The  charges  given  by  the 
court  seem  to  have  covered  the  whole  ground,  and  we 
think  there  was  no  error  in  refusing  those  asked  by  the 
defendant. 

There  remains  one  more  point  to  be  considered.  One 
of  the  causes  for  a  new  trial  was,  that  the  damages  were 
excessive.  The  amount  assessed  was  five  hundred  and 
six  dollars  and  thirty-three  cents.  The  plaintiff  was 
entitled  to  six  per  cent,  interest  on  his  four  hundred  dol- 
lajs,  from  September  8th,  1869,  up  to  the  time  the  verdict 
and  judgment  were  rendered,  December  Slst,  1878. 
There  was  then  due,  as  we  compute  the  interest,  the  sum 
of  five  hundred  and  three  dollars  and  fifty-three  cents, 
the  verdict  being  excessive  to  the  amount  of  two  dollars 
and  eighty  cents.  This  excess,  however,  is  so  small, 
arising  probably  from  an  error  in  computing  the  interest. 
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that  we  will  not  reverse  the  judgment  on  that  ground, 
but  apply  the  maxim,  de  minimis  non  curat  lex. 
The  judgment  below  is  affirmed, with  costs. 
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Marrtkd  Woman. — OontracL — ^Where,  during  the  existence  of  the  marital 
relation,  medical  treatment  is  rendered  to  a  married  woman,  at  her  re- 
quest and  on  her  promise  to  pay  the  same  out  of  her  separate  estate, 
such  contract  is  ahsolutelj  void,  and  she  is  not  liable  for  the  value  of 
such  Beryices. 

Same. — JVomtssory  Note, — OongideraiUm, — ^The  only  consideration  of  a  prom- 
issory note,  executed  by  a  woman  whilst  a  widow,  was  for  medical  atten- 
tion and  treatment  rendered  to  her  by  the  payee,  during  the  lifetime  of 
her  deceased  husband,  at  her  request  and  on  h^  promise  to  pay  for  the 
same  out  of  her  separate  estate. 

Hddf  that  there  was  no  consideration  for  the  note  and  that  she  is  not  liable 
therefor  in  a  suit  thereon. 

8ame. — FUading. — Complaini  to  Charge  WiJ^t  Seipaaroie  Estate. — ^In  a  suit  to 
chaxge  the  separate  estate  of  a  married  woman  with  the  value  of  seryicee 
rendered  for  her  during  the  existence  of  a  former  marriage,  at  her  re- 
quest and  on  her  promise  to  pay  for  the  same  out  of  her  separate  estate, 
the  complaint  must  allege  that,  at  the  date  of  such  promise,  she  was  the 
owner  of  separate  property,  and  must  particularly  and  correctly  de- 
scribe it. 

Pbagtice.— Jfo^ion  to  Strike  out  Fteadmg.-^Bill  of  £'xeepeiofM.~The  action 
of  the  court  below,  in  sustaining  a  motion  to  strike  out  a  paragraph  of  a 
pleading,  presents  no  question  for  the  decision  of  the  supreme  court,  on 
appeal,  unless  such  motion  and  the  ruling  of  the  court  thereon  are  made 
a  part  of  the  record  by  a  proper  bill  of  exceptions. 

From  the  Miami  Circuit  Court. 

jBT.  J,  Shirk' and  J.  Mitchellj  for  appellants. 

J.  L.  Farrar  and  J".  Farrar^  for  appellees. 

HowK,  J. — In  this  action,  appellee  Henry  V.  Passage, 
as  payee,  sued  the  appellants  on  a  promissory  note,  made 
by  appellant  Elnora  C.  Thomas,  while  a  fefme  aoUy  by  her 
then  name  of  Elnora  C.  Parcels. 
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The  original  complaint  averred  simply  the  making  of 
the  note  by  the  appellant  Elnora  C.  Thomas,  while  a 
feme  sole,  her  subsequent  intermarriage  with  her  co-appel- 
lant, John  Thomas,  and  that  the  note,  a  copy  of  which 
was  therewith  filed,  remained  unpaid. 

Subsequently,  the  appellee  Henry  Y.  Passage  filed  in 
the  court  below,  a  second  paragraph  of  his  complaint. 
In  this  paragraph,  he  alleged,  in  substance,  that  in  the 
year  1868,  and  ever  since,  he  had  been  a  practising  phy- 
sician of  Miami  county,  Indiana ;  that  as  a  physician,  on 
September  21st,  1868,  and  on  divers  other  days  and  times 
in  that  and  the  following  year,  he  was  called  to  visit 
appellant  Elnora  C.  Thomas,  who  was,  during  all  his 
visits  to  her,  a  resident  of  Cass  county,  Indiana,  some 
miles  distant  from  his  residence ;  that  during  all  his  said 
visits,  said  Elnora  was  very  lame,  sick,  sore  and  greatly 
diseased,  a^d  much  in  need  of  his  medical  attendance 
and  visits;  that  during  the  time  of  his  said  medical 
attendance  and  visits,  said  Elnora  was  a  married  woman, 
the  wife  of  one  Philip  Parcels,  who  was  then  and  ever 
after  notoriously  insolvent  and  worthless;  that  on  his 
first  professional  visit  to  said  Elnora,  appellee  Henry  V. 
Passage  told  her  that  he  could  not  afford  to  and  would 
not  attend  her  professionally  during  her  sickness,  and 
look  to  her  husband,  Philip,  for  pay  therefor ;  that  said 
Elnora  then,  and  frequently  afterwards,  to  induce  him  to 
continue  his  professional  attention  to  her,  promised  him 
that  if  he  would  continue  his  professional  attendance 
upon  her,  she,  out  of  her  separate  individual  estate,  would 
pay  him  therefor,  and  that  he  need  not  look  to  her  hus- 
band, Philip,  for  any  part  thereof;  that  upon  the  strength 
of  said  Elnora's  said  promise  to  pay  as  aforesaid,  he  con- 
tinned  his  medical  attendance  upon  her,  until  her  recov- 
ery from  said  sickness,  at  which  time  his  reasonable  bill 
and  charges  for  his  said  services,  so  rendered  at  her 
special  instance  and  request,  and  on  her  special  promise 
to  pay,  amounted  to  the  sum  of  one  hundred  and  sixty- 
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two  dollars  and  fifty  cents,  all  of  which  was  more  fully 
shown  in  a  bill  of  particulars  filed  with  and  made  part  of 

said  paragraph ;  that  on  the day  of ,  18 — ,  said 

Philip,  the  husband  of  said  Elnora,  died,  and  afterwards, 
on  or  about  the  11th  day  of  May,  1871,  while  said  Elnora 
was  a  ferne  solcy  she  fully  acknowledged  the  justice  of  his 
said  claim  and  her  promise  to  pay  the  same,  and  by  the 
name  and  style  of  E.  C.  Parcels,  made  and  delivered  to 
the  appellee  Henry  V.  Passage  her  certain  promissory 
note  for  one  hundred  and  sixty-two  dollars  and  fifty 
cents,  bearing  ten  per  cent,  interest  and  waiving  valua- 
tion and  appraisement  laws ;  and  that  said  note  was  due 
and  unpaid.  A  copy  of  the  note  was  filed  with  and  made 
part  of  this  paragraph  of  the  complaint ;  and  judgment 
was  demanded  for  two  hundred  and  fifty  dollars,  and  all 
proper  relief. 

The  bill  of  particulars  contains  items  for  ^^  visits  and 
medical  attendance,"  from  September  21st,  1868,  to  Jan- 
uary 18th,  1869. 

Appellant  Elnora  C.  Thomas  demurred  to  this  second 
paragraph  of  the  complaint,  for  the  want  of  sufficient 
facts  to  constitute  a  cause  of  action.  This  demurrer  was 
overruled  by  the  court  below,  and  to  this  decision  appel- 
lants excepted. 

Appellant  Elnora  C.  Thomas  answered  the  complaint 
in  five  paragraphs : 

1.  A  general  denial ; 

2.  Admits  the  execution  of  the  note  sued  on,  as  al- 
leged in  the  complaint,  but  avers  that  it  was  given 
without  any  consideration ; 

4.  Admits  the  execution  of  the  note  sued  on,  as  al- 
leged, but  says  that  at  the  time  she  gave  the  note,  she 
j  was  the  widow  of  one  Philip  Parcels,  who  died  in  Miami 

i  county,  Indiana,  on  the day  of ,  18 — ,  leaving 

no  property  or  estate ;  that  said  note  was  given  for  a  debt 
for  medical  services  rendered  by  appellee  Henry  V.  Pas- 
sage to   her  former  husband,  Philip  Parcels,  and  his 
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&mily,  while  he  was  alive,  and  while  he  and  she  lived 
together  as  husband  and  wife ;  that  no  part  of  said  medi- 
cal services,  for  which  said  note  was  given,  was  rendered 
for  her  at  her  request,  nor  upon  her  promise  to  pay  for 
the  same ;  and  that  no  part  of  said  services  was  rendered 
by  said  appellee,  after  the  death  of  her  said  husband, 
Philip  Parcels ; 

6.  Admits  the  execution  of  the  note  sued  on,  as  al- 
I^d,  but  says  that  said  note  was  given  for  an  account 
for  services  rendered  her,  while  she  was  the  wife  of  one 
Philip  Parcels,  and  for  no  other  or  different  considera- 
tion ;  that  no  new  or  valuable  consideration  for  said  note 
accraed  against  her,  after  she  became  a  feme  sole. 

And  appellant  John  Thomas  answered  the  complaint, 
and  said  that  he  intermarried  with  his  co-appellant,  in 
August,  1873;  that  she  brought  him  no  property;  and 
that  no  part  of  the  consideration  of  the  note  sued  on 
accrued  against  him. 

Appellee  Henry  V.  Passage  demurred  separately  to  the 
second,  fourth  and  sixth  paragraphs  of  the  answer  of  the 
appellant  Elnora  C.  Thomas,  upon  the  ground,  as  to  each 
of  said  paragraphs,  that  it  did  not  state  facts  sufficient  to 
constitute  a  defence  to  the  action.  The  demurrer  to  the 
second  paragraph  of  the  answer  was  overruled ;  and  the 
demurrers  to  the  fourth  and  sixth  paragraphs  were  sever- 
ally sustained,  and  to  these  decisions  appellants  excepted. 

On  motion  of  appellee  Henry  V.  Passage,  the  third 
paragraph  of  the  answer  was  struck  out,  and  to  this 
decision  appellants  excepted.    And  said  appellee  replied 
by  a  general  denial  to  the  answer  of  appellant  John 
Thomas. 

The  action  being  at  issue  was  tried  by  the  court,  with- 
out a  jury,  and  a  finding  made  in  favor  of  appellee  Henry 
y.  Passage  for  the  amount  of  the  note  and  interest.  And 
the  appellants  moved  the  court  in  writing  for  a  new  trial 
of  this  action,  which  motion  was  overruled  by  the  court, 
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and  to  this  decbion  appellants  excepted,  and  judgment 
was  rendered  upon  the  finding. 

After  the  rendition  of  the  judgment  and  before  the 
appeal  to  this  court,  the  judgment  appears  to  have  been 
duly  assigned  by  the  judgment-plaintiff  to  Josiah  Farrar, 
who  has,  therefore,  been  made  a  party  to  the  cause  in  this 
court. 

Appellants  have  assigned  in  this  court  the  following 
errors,  viz.: 

1.  Overruling  the  demurrer  of  appellant  Elnora  C. 
Thomas  to  the  second  paragraph  of  the  complaint ; 

2.  Sustaining  the  demurrer  of  appellee  Henry  V.  Pas- 
sage to  the  fourth  paragraph  of  the  answer  of  the  ap- 
pellant Elnora  C.  Thomas ; 

3.  Sustaining  the  motion  of  appellee  Henry  V.  Pas- 
sage to  strike  out  the  third  paragraph  of  the  answer  of 
appellant  Elnora  C.  Thomas ; 

4.  Sustaining  the  demurrer  of  appellee  Henry  V.  Pas- 
sage to  the  sixth  paragraph  of  the  answer  of  appellant 
Elnora  C.  Thomas ; 

5.  Error  in  finding  a  judgment  for  appellee  Henry  V. 
Passage ; 

6.  Overruling  appellants'  motion  for  a  new  trial. 

The  question  presented  for  our  consideration  by  the 
first  error  assigned,  in  our  opinion,  is  decisive  of  this 
action.  The  question  is  this :  Are  the  facts  stated  in  the 
second  paragraph  of  the  complaint  suflScient  to  constitute 
a  cause  of  action  against  the  appellant  Elnora  C.  Thomas? 

It  appears,  from  the  averments  of  this  second  para- 
graph, that,  in  the  years  1868  and  1869,  appellant  Elnora 
was  a  married  woman,  the  wife  of  one  Philip  Parcels, 
^^  who  was  then  and  ever  afterwards  notoriously  insolvent 
and  worthless."  And  it  was  alleged,  that  on  the  2l8t  day 
of  September,  1868,  the  appellee  Henry  V.  Passage,  who 
was  then  a  physician,  was  called  to  visit  said  Elnora,  who 
^^was  very  lame,  sick,  sore  and  greatly  diseased,  and 
much  in  need  of  his  medical  attendance  and  visits."     On 
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his  first  profeBsional  visit  to  said  Elnora,  appellee  Henry 
V.  Passage  "  told  her,  that  he  could  not  aflPbrd  to  and 
would  not  attend  her  professionally  during  her  sickness, 
and  look  to  her  husband,  Philip,  for  pay  therefor."  And 
it  was  then  averred,  that  said  Elnora,  "then  and  fre- 
quently afterwards,  to  induce  him  to  continue  his  pro- 
fessional attention  to  her,  promised  him  that  if  he  would 
continue  his  professional  attendance  upon  her,  she,  out  of 
her  separate  individual  estate,  would  pay  him  therefor, 
and  that  he  need  not  look  to  her  said  husband,  Philip,  for 
any  part  thereof."  Upon  the  strength  of  said  promise  of 
said  Elnora  to  pay  him,  he  continued  his  medical  attend- 
ance upon  her,  until  her  recovery,  when  his  reasonable 
bill  for  his  said  services,  rendered  upon  her  said  special 
promise  to  pay  therefor  out  of  her  own  separate  estate, 
amounted  to  one  hundred  and  sixty-two  dollars  and  fifty 
cents.  And  for  this  sum,  after  the  death  of  her  said  hus- 
band, Philip,  and  before  her  marriage  to  her  co-appellant, 
while  she  was  a  feme  soUj  she  executed  and  delivered  to 
the  appellee  Henry  V.  Passage  her  promissory  note,  sued 
on  in  this  action,  which  was  then  due  and  unpaid. 

The  real  question  in  this  case  is,  was  this  special  prom-" 
ifie  of  the  appellant  Elnora,  to  pay  for  necessary  medical 
services  rendered  her  during  her  coverture,  out  of  her 
own  separate  estate,  a  valid  and  binding  promise,  or  was 
it,  under  the  law,  absolutely  null  and  void?  If  her 
promise  was  valid  and  binding,  it  would  afford  a  legal 
and  sufficient  consideration  for  her  subsequent  execution 
of  the  note  in  suit ;  but  if,  on  the  other  hand,  her  said 
promise  was  null  and  of  no  binding  or  legal  force,  then 
it  afforded  no  sufficient  consideration  for  her  execution 
of  the  note  sued  on,  and  without  some  other  new  and 
valuable  consideration,  arising  therefor  after  she  had  be- 
come a  feme  scle^  she  would  not  be  bound  by  law  to  pay 
the  note. 

The  law  is  well  settled  in  this  state,  that  a  married 
woman  can  not,  during  her  coverture,  make  any  contract 
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which  will  be  valid  and  binding  on  her,  personally.  In 
the  case  of  Cf  Daily  v.  Morris^  81  Ind.  Ill,  this  language 
was  used  by  Elliott,  C.  J.,  who  announced  the  decision 
of  this  court : — ^^  It  is  a  rule  of  the  common  law,  too  fa- 
miliar and  well  settled  to  need  the  citation  of  authorities, 
that  a  feTKie  covert  is  incapable  of  binding  herself  by  an 
executory  contract,  and  that  all  such  contracts  made  by  a 
married  woman,  whether  in  writing  or  by  parol,  are  abso- 
lutely void  at  law.  There  is  nothing  in  the  legislation  ot 
.this  state  in  relation  to  married  women  changing  this  rule 
of  the  common  law,  at  least  so  far  as  it  applies  to  such 
contracts  at  large." 

The  only  legislation  of  this  state,  which  has  any  bear- 
ing upon  the  subject  now  under  consideration,  is  found  in 
the  fifth  section  of  "  An  act  touching  the  marriage  rela- 
tion and  liabilities  incident  thereto,"  approved  May  31st, 
1852,  which  section  is  as  follows : 

<^  Bec.  5.  No  lands  of  any  married  woman,  shall  be 
liable  for  the  debts  of  her  husband ;  but  such  lands  and 
the  profits  therefrom,  shall  be  her  separate  property,  as 
fiilly  as  if  she  was  unmarried :  Provided,  That  such  wife 
shall  have  no  power  to  incumber  or  convey  such  lands, 
except  by  deed,  in  which  her  husband  shall  join."  1  R. 
S.  1876,  p.  550 : 

And  in  the  fifth  section  of  an  act  passed  in  1853,  all  oi 
which  act  except  said  fifth  section  was  unconstitutional, 
which  said  fifth  section  reads  as  follows : 

"  Sbc.  5.  The  personal  property  of  the  wife  held  by 
her  at  the  time  of  her  marriage,  or  acquired  during 
coverture  by  descent,  devise,  or  gift,  shall  remain  her  own 
property  to  the  same  extent  and  under  the  same  rules  as 
her  real  estate  so  remains,  and  on  the  death  of  the  hus- 
band before  the  wife,  such  personal  property  shall  go  the 
wife,  and  on  the  death  of  the  wife  before  the  husband, 
shall  be  distributed  in  the  same  manner  as  her  real  estate 
descends,  and  is  apportioned  under  the  same  circum- 
stances."   1  R.  S.  1876,  p.  412,  note  2. 
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It  seems,  therefore,  that  while  the  property,  real  and 
personal,  of  a  married  woman  remains  her  separate 
property,  as  fiiUy  as  if  she  was  unmarried,  yet  she  can 
not,  in  this  state,  as  a  general  rule,  contract  in  such 
manner,  during  coverture,  as  will  incumber  her  separate 
property  or  pass  the  title  to  her  real  property,  except  by 
deed  or  mortgage,  in  which  her  husband  shall  join.  As 
an  exception  to  this  rule,  however,  it  has  been  repeatedly 
held  by  this  court,  that  a  married  woman  may,  during 
coverture,  charge  her  real  estate  by  her  contracts  relating 
thereto,  which  are  conscionable  and  for  the  betterment  of 
her  estate,  and  which  are  reasonably  calculated  to  make 
the  estate  profitable  to  her,  to  preserve  the  property,  or 
to  protect  and  defend  her  title  thereto.  KavJtrowUz  v. 
Pratherj  31  Ind.  92 ;  Smith  v.  HowCy  si  Ind.  233 ;  Lindley 
V.  Orossj  31  Ind.  106 ;  Sharpe  v.  Cliffordy  44  Ind.  346. 

The  theory  upon  which  these  decisions  rest  is  this :  by 
our  statutes,  a  married  woman  is  entitled  to  the  full  and 
complete  enjoyment  of  her  separate  property,  to  the  same 
extent  as  if  she  was  unmarried ;  and  whatever,  therefore, 
is  necessary  and  proper  to  be  done,  to  secure  to  her  such 
fiill  and  complete  enjoyment,  she  may  by  contract  cause 
to  be  done,  and  charge  her  separate  estate  therewith. 

In  the  case  at  bar,  the  contract  or  promise  of  the 
appellant  Elnora,  while  she  was  a  married  woman,  was 
not  a  contract  for  the  betterment  of  her  separate  estate, 
or  for  the  protection  of  her  title  thereto.  She  was  greatly 
diseased  and  much  in  need  of  a  physician.  She  could 
not  obtain  the  services  of  a  physician  upon  the  credit  of 
her  husband,  for  he  was  notoriously  insolvent  and  worth- 
less. When  she  called  the  appellee  Dr.  Passage  to  visit 
her,  he  frankly  told  her  that  he  could  not  afibrd  to  and 
would  not  attend  her  professionally,  upon  the  credit  of 
her  husband.  To  induce  him  to  continue  his  professional 
attendance  upon  her,  she  then  and  frequently  afterwards 
promiaed  him  that  if  he  would  continue  his  professional 
Vol.  LIV.- 
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attendance  npon  her,  she  would  pay  him  therefor  ont  of 
her  own  separate  estate,  and  he  need  not  look  to  her  hus- 
band for  any  part  of  his  biU.  And  relying  upon  her  said 
special  promise,  and  upon  the  strength  of  it  alone,  he 
continued  his  medical  attendance .  upon  her  until  her 
recovery. 

This  is  the  case,  as  made  by  the  second  paragraph  of 
the  complaint.  If  ever  there  was  a  case,  where  a  mar- 
ried woman's  promise  ought  to  be  a  charge  upon  her 
separate  estate,  the  case  stated  in  this  second  paragraph, 
if  true,  IS  such  a  case.  And  if  there  was  ever  a  case,  in 
which  this  court  would  be  justified  in  making  a  little 
law,  in  order  to  uphold  and  enforce  an  invalid  and  void 
contract,  in  the  interest  of  good  conscience  and  fair  deal- 
ing,— ^in  our  opinion,  the  case  stated  in  the  second  para- 
graph of  the  complaint,  if  true,  is  just  such  a  case.  But 
we  are  not  le^slators.  We  have  nothing  to  do  with 
enacting  laws ;  it  is  our  duty  only  to  construe  them. 

In  our  opinion,  the  promise  of  the  appellant  Elnora, 
made  while  she  was  a  married  woman,  to  pay  her  doctor's 
biU,  for  services  rendered  her  during  coverture,  out  of  her 
separate  estate,  was  invalid  and  void,  and  constituted  no 
legal  charge  upon  or  against  her  separate  estate ;  that, 
being  invalid  and  absolutely  void,  the  said  promise  so 
made  did  not  afford  any  consideration  for  the  execution 
of  the  note  in  suit ;  and  it  appearing  upon  the  £ace  of  the 
second  paragraph  of  the  complaint,  that  the  note  sued  on 
was  executed  for  said  doctor's  bill,  and  upon  no  other 
consideration,  that,  therefore,  the  said  second  paragraph 
of  the  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.    Maker  v.  Martin^  48  Ind.  314. 

There  was  another  objection  to  this  second  paragraph 
of  the  complaint,  which  was  presented  by  the  demurrer 
thereto  for  the  want  of  sufficient  facts  therein,  and  which 
we  will  notice  in  the  interest  of  good  pleading.  Although 
the  object  of  this  second  paragraph  was  confessedly  to 
charge  the  separate  estate  of  the  appellant  Elnora  "with. 
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the  payment  of  her  alleged  indebtedness  therein  de- 
scribed ;  yet,  very  singularly,  it  was  not  ^averred  in  this 
paragraph,  that  she  ever  had,  or  had  then,  any  separate 
estate  of  any  kind.  In  such  a  suit  as  this,  we  think  the 
complaint  should  state,  among  other  things,  that  the  mar- 
ried woman  was,  at  the  date  of  her  alleged  promise  or 
contract,  the  owner  of  a  separate  estate,  and  that  this 
separate  estate  should  be  particularly  and  correctly 
described  in  such  complaint;  and  that,  without  these 
averments,  the  complaint  must  be  held  bad,  upon  a 
demurrer  thereto  for  the  want  of  sufficient  fitcts. 

The  third  error  assigned  presents  no  question  for  our 
consideration,  because  the  motion  mentioned  therein,  and 
the  ruling  of  the  court  thereon,  wese  not  made  a  part  of 
the  record  of  this  cause,  by  a  proper  bill  of  exceptions ; 
and  the  other  errors  assigned  present  the  same  matters  as 
the  first  error,  which  we  have  already  fully  considered. 

The  judgment  of  the  court  below  is  reversed,  at  tiie 
costs  of  the  appellees,  and  cause  remanded,  with  instruc- 
tions to  sustain  the  demurrer  of  appellant  Elnora  0. 
Thomas  to  the  second  paragraph  of  the  complaint^  and 
for  further  proceedings. 


Pollock  v.  DuKNnre  it  al. 

Fabthb. — Sink  bjf  ArtMrt  in  Firm  Name. — ^An  uninoorporated  company  can 
not  maintain  an  action  brought  hj  it  in  its  firm  name  and  style  alone, 
Imt  mn0t  proceed  in  the  indiyidnal  names  of  its  members. 

TLJKAmao.-^'ChmphmL^Muti  3d  (hu  Namm  (/ I\Mrtin.^I>mii$rrw.^Mcti(m 
ta  ArretL — ^A  complaint  by  an  nnincorporated  company  in  its  finn  name 
and  style  alone,  not  setting  out  the  indiyidual  names  of  the  memben 
thereol^  is  bad,  both  on  demnrrer  and  on  motion  in  anest  of  judgment. 

From  the  Kosciusko  Circuit  Court. 

C.  demana  and  J.  A.  ClemanSj  for  appellant. 

J.  H.  Taylor  and  L.  W.  Royse^  for  appellees. 
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NlBLACKy  J. — ^This  action  was  commenced  before  a  jub- 
tice  of  the  peate  by  the  appellees,  in  their  firm  name  of 
L.  J.  Dunning  &  Son,  against  Andrew  Pollock,  the  appel- 
lant. 

The  only  complaint  filed  was  a  promissory  note  as 
follows : 
"  $29.20.  LiGONiBR,  Ind.,  May  17th,  1870. 

"  One  day  after  date  I  promise  to  pay  to  the  order  of  L. 
J.  Dunning  ft  Son  twenty-nine  and  twenty  one-hundredths 
dollars,  value  received,  without  any  relief  from  valuation 
or  appraisement  laws  of  the  state  of  Indiana,  with  inter- 
est at  ten  per  cent,  from  date  until  paid.  If  this  note  be 
collected  by  suit,  the  judgment  shall  include  the  reasona- 
ble fee  of  plaintiff's  attorney. 

"Andrew  Pollock." 

There  was  judgment  by  default,  before  the  justice  of 
the  peace,  and  Pollock  appealed  to  the  circuit  court.  In 
that  court,  he  appeared  to  the  action  and  demurred  to  the 
complaint.  In  his  demurrer,  the  appellant  assigned  the 
following  grounds  of  objection,  viz.: 

1.  That  the  plaintiff  had  not  legal  capacity  to  sue ; 

2.  The  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  good  cause  of  a^^tion ; 

8.  That  there  was  a  defect  of  parties  plaintifi  in  this, 
Jesse  Dunning  should  be  a  party-plaintiff. 

The  demurrer  was  overruled,  and  the  cause  coming  on 
for  trial  was  submitted  to  the  court,  without  a  jury. 
There  was  a  firiding  for  the  appellees  in  the  sum  of  forty- 
eight  dollars  and  nine  cents.  A  motion  in  arrest  of  judg- 
ment was  interposed,  which  was  overruled,  and  a  judg- 
ment was  rendered  against  the  appellant  for  the  amount 
thus  found  to  be  due  the  appellees.  Exceptions  were 
duly  reserved,  both  on  the  demurrer  and  the  motion  in 
arrest  of  judgment! 

The  errors  assigned  are  as  follows,  viz.: 

1.  The  overruling  of  the  appellant's  motion  in  arrest 
of  judgment. 
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2.  The  overruling  of  the  appellant's  demurrer  to  the 
appellees'  complaint. 

We  will  consider  the  errors  assigned  in  their  inverse 
order. 

We  construe  the  first  ground  of  objection  raised  by  the 
demurrer,  viz.,  that  the  appellees  '*•  had  not  legal  capacity 
to  sue,"  to  mean,  in  legal  contemplation,  that  they  were 
not  authorized  by  law  to  prosecute  their  action  in  the 
manner  and  form  in  which  they  did,  that  is,  in  their  firm 
or  partnerBhip  name,  rimply. 

We  regard  the  case  of  Hays  v.  Lanier^  3  Blackf.  822, 
decided  by  this  court  at  an  early  period  in  the  history  of 
our  state,  as  one  substantially  in  point.  That  was  an 
action  brought  in  the  court  below  by  Stapp,  Lanier  k  Co., 
in  their  firm  name,  on  a  promissory  note  payable  to  the 
firm,  without  any  declaration  accompanying  or  filed  with 
the  note. 

Stbvens,  J.,  in  delivering  the  opinion  in  that  cause, 
said: 

"  There  is  no  principle  more  certainly  and  satisfactorily 
settled,  than  that  in  all  actions  the  writ  and  declaration 
must  both  set  forth,  accurately,  the  christian  and  surname 
of  each  plaintiff  and  each  defendant,  unless  the  party  is 
a  corporation,  known  to  the  law  by  an  artificial  name, 
and  is  authorized  to  sue  and  be  sued  in  such  corporate 
name.  This  rule  of  law  and  practice  is  sustained  by  rea- 
son, justice,  and  the  highest  authorities.  In  the  case  now 
before  us,  the  defendants  in  error  are  not  a  corporation 
known  to  the  law  by  the  artificial  name  of  Stapp,  Lanier 
k  Co.;  they  are  natural  persons,  and  must  sue  in  their 
individual  names.*'  See,  also,  Hughes*  v.  Walker ^  Carter 
^  Co.y  4  Blackf.  60 ;  Barrackman  v.  J.  M.  Worthington  ^ 
Co.,  5  Blackf.  218 ;  1  Chitty  on  Pleading,  p.  18. 

The  rule  thus  laid  down  has  ever  since,  so  far  as  we  are 
advised,  been  recognized  as  the  correct  one  in  the  class 
of  cases  to  which  it  refers.  Our  present  code  of  civil 
procedure  seems  to  have  made  no  change  in  that  rule. 
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We  think  it  may,  therefore,  be  safely  assimied  as  the 
settled  law  in  our  state,  that  an  unincorporated  company 
can  not  sue  in  the  name  of  their  firm,  but  must  proceed 
in  the  individual  names  of  their  members. 

From  the  conclusion  at  which  we  have  arrived,  we  are 
constrained  to  decide  that  the  appellees  had  not  legal 
capacity  to  sue  in  the  manner  and  in  the  form  in  which 
they  proceeded,  and  that  the  court  below  erred  in  over* 
ruling  the  demurrer  to  the  complaint.  Also,  that  the 
court  erred  in  overruliug  the  motion  in  arrest  of  judgment. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings,  in  accordance  with  this  opinion. 


Hill  bt  al.  v.  Rtan  bt  al. 

64  118  MaDBAiUG^  LiSH.-^JVMoe  if.—SeomA  lAem  €bmHfi«i--ll0(uUn^.--JlfoluMi 

!^!-J^  to  iSkrifte  oirf  Art— Btieiifle.— In  an  action  to  enforce  a  lien  for  bnilding 

materials  formalied  lor  the  oonstmcticm  of  a  number  of  different  Iniild- 
iq^B,  the  notice  relied  upon,  of  the  intention  to  hold  snch  lien,  waa  a  joint 
one  on  all  of  the  baildinga,  for  the  unpaid  balance  of  the  gross  price  of 
the  materials  famished  for  aU.  The  complaint  contained  as  many  aepa- 
Me  paragraphs  as  there  were  buildings,  cAch  setting  out  a  copy  of  such 
notice  and  seeking  to  enforce  a  separate  lien,  againsi  a  eeparate  buildiog^ 
lor  a  proportionate  part  of  the  whole  amount  due. 
Mdd^  that  a  motion  to  strike  from  the  complaint  each  copy  of  such  notice 
«nd  all  the  parts  seeking  the  enforcement  of  such  lien,  should  be  sus- 
tained. 
JJeU^  also^  that  both  the  complaint  and  the  notice  axe  defectiTe,  in  that 
neither  shows  that  such  materials  were  famished  for  the  paxticiilax 
building  in  which  they  were  used. 


From  the  Marion  Circuit  Oonrt 

E.  A.  Parker,  A.  (?•  P(yrter,  W.  P.  Fishbaek  and  ff.  T. 
PMeTy  for  appellants* 

Jl  JS.  McDonaldj  J.  Jf«  BvJtler,  F.  B.  McDonald  and  Q. 
C.  BudeTy  for  appellees. 
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Pbekins,  J. — ^The  facts  in  this  case  are  very  like  the 
&ct8  in  Hill  V.  Braderiy  anUy  p.  72,  in  this  court,  and  the 
principle  which  must  control  its  decision  is  the  same. 

Here  were  five  separate  and  distinct  houses,  built  upon 
five  separate  lots,  each  lot  in  a  different  block,  in  an  ad- 
dition to  the  city  of  Indianapolis;  materials  were  fur* 
nished,  in  gross,  which  went,  indiscriminately,  into  all ; 
one  notice  of  intention 'to  hold  a  lien  upon  all,  for  the 
amount  due  upon  aU,  was  given ;  but,  in  this  case,  there 
were  five  paragraphs  in  the  complaint,  each  claiming  one* 
fifih  of  the  amount  due  on  all,' as  the  proportional  sum 
to  be  charged  as  a  lien  on  each  house,  under  the  notice 
of  a  joint  claim  to  hold  a  lien  on  all.  But  where  there  is 
no  Uen  existing,  there  can  be  no  apportionment  of  one. 

As  in  the  case  of  Wtt  v.  BradeUj  supruj  here,  also,  was 
a  notice,  by  the  defendants,  other  than  Van  Euren,  to 
strike  from  the  complaint  the  notice  of  intention  to  hold 
a  lien,  and  the  parts  of  the  complaint  seeking  the  enforce- 
ment of  it,  which  motion  was  sustained,  followed  by  a 
personal  judgment  agaibst  Van  Euren,  the  contractor, 
for  the  amount  due,  And  against  the  plaintiff,  in  favor  of 
the  owners  of  the  property,  for  costs,  and  an  appeal  to 
this  court  by  the  plaintifib. 

The  complaint  in  this  case,  as  in  StU  v.  Braderiy  supra^ 
may  be  defective  in  this,  that  neither  the  notice  of  inten- 
tion to  hold  a  lien,  nor  the  complaint,  in  its  allegations, 
shows  that  the  materials  involved  in  the  suit,  were  fur- 
nished by  HUl  and  Long  for  the  buildings  in  which  they 
were  used»  The  complaint  alleges  that  Van  Euren  pur* 
chased  them  for  that  purpose,  and  used  them  in  the  build- 
ings ;  but  it  does  not  allege  that  Hill  and  Long  knew  for 
what  buildings  he  purchased  the  materials,  nor  that  they 
sold  them  for  use  in  any  particular  building,  or  buildings. 

The  notice  in  this  case  was  as  follows,  viz.: 

<<  LffDiANAPOLis,  Ind.,  September  26th,  1878. 

*^  To  Thomas  F.  Ryan  and  all  other  persons  cotioerned. 
You  are  hereby  notified  that  E.  Van  Euren,  whom  you 
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employed  to  erect  and  construct  five  new  dwelling-houses 
situated  on  lot  24,  block  24;  lot  24,  block  23;  lot  24, 
block  19;  lot  24,  block  18;  lot  24,  block  20,— all  in  the 
Manufacturers'  addition  to  the  city  of  Indianapolis,  Ma- 
rion county,  state  of  Indiana,  being  called  North  Indi- 
anapolis, is  indebted  to  us  in  the  sum  of  eight  hundred 
and  thirty-seven  dollars,  which  is  now  due,  and  coming  due 
at  the  maturity  of  several  notes  of  hand,  given  by  E.  Van 
Kuren  to  Hill  &  Long,  to- wit :  balance  of  note,  five  hun- 
dred dollars,  due  September  2d,  1872,  one  note  of  one 
thousand  dollars,  due  October  2d,  one  of  one  thousand 
dollars,  due  October  18th,  and  eight  hundred  and  thirty- 
four  dollars  and  sixty-five  cents,  due  October  29th,  1878, 
and  interest  on  same,  on  account  of  lumber  and  materials 
furnished  to  him,  at  his  instance  and  request,  and  which 
were  used  in  the  construction  and  erection  of  said  houses, 
you  being  the  owner  of  said  property,  that  we  intend  to 
hold  a  lien  upon  said  property  for  said  sum  of  eight  hun- 
dred and  thirty-seven  dollars,  for  said  lumber  and  mate- 
rials so  furnished  by  us  as  aforesaid,  and  which  was  so 
furnished  to  said  Van  Kuren  within  the  last  sixty  days. 

«  Hill  &  Long/' 

"Received  for  record  October  80th,  1873,  at  8  o'clock  p. 
m.,  and  recorded  in  Mechanics  Lien  Record  No.  1,  on 
page  37." 

"  Dan.  C.  Greenfield,  R.  M.  C." 

The  effect  of  this  notice  was  to  put  a  possible  incum- 
hrance  of  eight  hundred  and  thirty-seven  dollars  on  each 
one  of  the  five  houses  and  lots  mentioned  in  it ;  a  lien  for 
lumber  not  furnished  for  or  used  in  the  house  on  the  lot. 
Whereas,  had  a  lumber  account  been  kept  with  each 
house,  as  might  easily  and  flho«ld  have  been  done,  then, 
as  payments  were  made,  they  could  have  been  so  applied 
and  credited  as  to  show  the  amount  remaining  due  on 
each  house,  and  which  houses,  as  might  have  been  the 
case  with  some,  had  been  entirely  released  from  the  lien 
by  the  payments.    And  a  separate  notice  could  then  have 
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been  filed,  as  the  law  requirefl,  ahowing  the  amount  due 
on  each  house  that  had  not  been  entirely  discharged  fix)m 
any  and  all  lien  for  lumber  furnished  for  it. 
Judgment  affirmed,  with  costs. 


The  Indianapolis  and  Vincbnnes  Railroad  Company  v. 

Kewsom. 

AflEOESEEKENT  OP  Damagxs. — AppHeoHon  for, — Description  of  Property  in, — 
Domimer. — Bailroad  Qmpanif. — ^In  a  proceeding  by  the  owner  of  land  for 
the  aaseefiment  of  damages  against  a  railroad  company  which  had  con- 
structed its  road  across  his  farm,  the  application  particularly  described 
the  whole  tract  of  land,  but  that  part  of  it  occupied  by  the  defendant's 
road  was  described  as  ''extending  diagonally  through  said  tract  of  land, 
from  a  point  near  the  north-east  comer  to  a  point  near  the  south-west 
corner.^ 

Hddy  that  such  description  is  fatally  defective,  and  a  demurrer  for  want 
of  sufficient  facts  to  such  application,  to  the  writ  issued  thereon,  and  to 
the  assesement  made,  should  be  sustained. 

Sake. — &i»i€. — Material  AvermenU, — Bailiroad  Chmpamy. — ^In  a  proceeding 
for  the  assessment  of  damages,  under  the  forty-first  article  of  the  prac- 
tice act  of  this  state,  for  land  taken  and  used  by  a  railroad  company  in 
the  construction  of  its  road,  the  application  must  aver  such  taking  and 
refer  to  the  law  authorizing  such  taking. 

From  the  Owen  Common  Pleas  Court, 

C.  M.  AUen  and  A.  G.  Cavens,  for  appellant. 

M  E,  Rose  and  JET.  BumSy  for  appellee. 

HowK,  J. — ^Under  the  provisions  of  the  forty-first  article 
of  our  code  of  practice,  the  appellee  made  an  application 
in  writing  to  the  court  of  common  pleas  of  Greene  county, 
Indiana,  for  a  writ  of  assessment  of  damages.  2  R.  8. 
1876,  p.  281,  et  seq. 

Omitting  the  venue,  the  style  of  the  court,  the  title  of 
the  cause  and  the  signatures  of  counsel,  this  application 
was  as  follows : 
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^<The  said  plaintiff  represents  to  the  court,  that  he  is 
the  owner  in  fee  simple  of  the  north-west  quarter  of  sec- 
tion six,  in  township  seven  north,  of  range  five  west,  in 
Greene  -  county,  and  other  lands  adjoining  thereto,  on 
which  lands  he  has  a  farm;  that  the  defendant  has 
erected  on  said  tract  of  land  a  railroad  embankment,  said 
embankment  extending  diagonally  through  said  tract  of 
land,  from  a  point  near  the  north-east  comer  to  a  point 
near  the  south-west  comer ;  that  said  defendant  failed  to 
make  proper  culverts  for  the  escape  of  water  from  said 
land,  and  thereby  threw  large  quantities  of  water  over 
said  land ;  that  defendant,  by  building  said  embankment, 
filled  up  a  ditch  that  was  constracted  by  plaintiff  to  drain 
said  land,  and  thereby  causes  great  injury  by  overflow ; 
that  defendant  failed  to  constmct  proper  and  sufficient 
cattle-pits,  and  has  thereby  exposed  the  farm  of  plaintiff 
to  great  damage  by  cattle,  hogs,  sheep  and  horses ;  that 
defendant  has  unnecessarily  thrown  down  the  fences  of 
plaintiff,  in  the  construction  of  said  railroad  embankment, 
and  put  plaintiff  to  great  expense  in  putting  up  and  keep* 
ing  up  said  fences ;  that  by  reason  of  said  injuries,  the 
plaintiff  has  sustained  damages  to  the  amount  of  three 
thousand  dollars.  This  application  is  made  under  the 
law,  in  article  41,  of  2  R.  S.  1876,  p.  287,  on  the  subject 
of  the  assessment  of  damages.  Wherefore  plaintiff  asks 
for  a  writ  of  assessment  of  damages  herein,  and  for  gen- 
eral relief  in  the  premises." 

Upon  the  filing  of  this  application  or  petition  in  the 
court  of  common  pleas  of  Greene  county,  a  writ  of  assess- 
ment of  damages  was  issued  thereon  to  the  sheriff  of  said 
county ;  and  an  inquest  waa  had,  signed  and  returned  to 
tiie  clerk  of  said  court  Afterwards,  on  appellant's 
motion,  the  writ  and  inquest  were  set  aside ;  and  it  was 
ordered  by  the  court,  that  a  new  writ  be  issued,  which 
was  done  accordingly.  Upon  the  return  of  this  new  writ, 
with  the  inquest  held  by  the  sheriff*  thereunder,  appellant, 
by  its  counsel,  appeared  specially  thereto,  and  moved  the 
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court  in  writing  to  quash  said  writ,  which  motion  was 
overruled*  And  appellant  then  moved  the  court  in  writing 
to  set  aside  the  said  assessment  of  damages,  which  motion 
was  overruled,  and  appellant  excepted.  And  thereupon 
api)ellant  demurred  to  the  application,  writ  and  assess- 
ment of  damages,  upon  the  ground  that  the  same  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action ;  which 
demurrer  was  overruled,  and  appellant  excepted.  And 
appellant  then  filed  exceptions  in  wriling  to  the  applica- 
tion, writ  and  assessment  of  damages,  which  exceptions 
were  overruled,  and  appellant  excepted.  And  appellant 
answered,  in  seven  paragraphs,  the  application  and  writ 
of  the  appellee ;  and  appellee  demurred  to  each  of  the 
paragraphs  of  the  answer,  except  the  first,  and'  the  court 
overruled  the  demurrer  to  the  second  paragraph  of  the 

answer,  and  sustained  the  demurrers  to  each  of  the  other 

• 

paragraphs,  and  exceptions  were  saved  to  each  of  said 
decisions.  And  appellee  replied,  in  denial,  to  the  second 
paragraph  of  the  answer.  And  the  cause  being  at  issue, 
on  appellants  motion,  the  venue  thereof  was  changed 
from  the  Greene  common  pleas  court  to  the  court  below. 
In  this  latter  court,  a  trial  was  had  by  the  court,  which 
resulted  in  a  finding  for  appellee  against  appellant,  for  a 
certain  amount  of  damages.  And  appellant  moved  the 
court  below  for  a  new  trial,  which  motion  was  overruled, 
and  appellant  excepted,  and  judgment  was  rendered  upon 
the  finding,  and  from  this  judgment  of  the  court  below, 
this  appeal  is  now  prosecuted. 

In  this  court,  appellant  has  assigned  twelve  different 
alleged  errors,  but  the  view  we  have  taken  of  this  cause 
will  render  it  unnecessary  for  us  to  notice  or  consider  any 
but  one  of  these  alleged  errors,  and  that  is  the  third  error 
in  number,  the  error  of  the  court  below,  in  overruling 
appellant's  demurrer  to  the  appellee's  application,  and  the 
writ  and  assessment  of  damages. 

As  before  stated,  the  proceedings  in  this  cause  were 
instituted  and  prosecuted  under  the  provisions  of  the  forty- 
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first  article  of  our  code  of  practice,  swpra.  The  particular 
section  of  the  practice  act,  which  authorized  the  appellee 
to  institute  this  suit  and  gave  him  the  benefit  of  the  writ 
of  assessment  of  damages,  was  section  710,  which  reads 
as  follows : 

"  Sbc.  710.  Any  person  having  an  interest  in  any  land 
which  ha^been  or  may  be  taken  for  any  such  public 
work,  may  have  the  benefit  of  this  writ  upon  his  own 
application,  made  as  above  provided,  upon  which  like 
proceedings  shall  be  had  aa  in  case  of  applications  made 
by  the  corporation,  company,  or  person  prosecuting  the 
work/'    2  R.  S.  1876,  p.  289. 

It  will  be  seen  from  this  section,  that  application  of  the 
party  must  be  made  as  above  provided ;  that  is,  as  is  pro- 
vided in  section  707  of  the  practice  act,  which  is  in  these 
words : 

"  Sec.  707.  Such  person,  corporation,  or  company  may 
file  an  application  for  a  writ  in  the  circuit  court,  or  court 
of  common  pleas,  or  in  vacation  in  the  office  of  the  clerk 
thereof,  setting  forth  the  precise  description  of  the  real 
estate  desired  to  be  taken,  the  names  of  the  persons  inter- 
ested therein,  making  them  defendants,  and  the  purposes 
to  which  the  same  is  to  be  converted,  and  refer  to  the  law 
which  authorizes  the  taking  of  the  property  *  *  *." 
2  B.  S.  1876,  p.  288.  The  remainder  of  this  section 
relates  to  the  issuing  of  the  writ  and  its  contents. 

We  have  set  out  the  appellee's  application  at  length,  in 
this  cause,  and  by  reference  thereto  it  will  be  seen  at  a 
glance,  that  this  application  was  radically  defective,  in  at 
least  two  particulars.  Appellee  did  not  charge,  except 
inferentially,  that  appellant  had  taken  any  of  his  real 
estate.  Appellee  alleged  that  appellant  had  erected  a 
railroad  embankment  on  his  tract  of  land ;  and  we  might 
infer  from  this  allegation,  that  appellant  had  taken  the 
land  on  which  it  erected  its  embankment.  But  if  it  is 
inferred  that  appellant  had  taken  the  land  on  which  it 
erected  its  embankment,  it  is  manifest  that  appellee's  ap- 
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plication  contained  no  such  description  of  the  land  so 
taken,  as  the  law  required  that  it  should  contain.  Upon 
the  supposition  that  appellant  had  taken  the  land  upon 
which  its  embankment  was  erected,  and  that  the  descrip- 
tion of  the  embankment,  in  the  application,  was  intended 
by  appellee  to  be  a  description  of  the  land  so  taken,  this 
description  would  be  utterly  insuflEicient.  In  the  applica- 
tion, the  railroad  embankment  is  described  as  follows : — 
^Said  embankment  extending  diagonally  through  said 
tract  of  land,  from  a  point  near  the  north-east  corner  to  a 
point  near  the  south-west  corner."  That  is  the  entire 
description  of  the  embankment.  Its  beginning  point  is 
near  the  north-east  comer  of  appellee's  land,  but  how  near, 
does  not  appear.  Near  is  an  indefinite  word  at  all  times, 
and  as  used  in  this  description,  without  any  other  qualify- 
ing word,  it  is  impossible  to  locate  therefrom,  with  any 
degree  of  precision,  the  beginning  of  the  embankment. 
Buch  beginning  point  might  be  either  west  or  south  of 
said  north-east  comer,  and  yet  near  to  such  comer.  And 
so,  also,  in  regard  to  the  point  to  which  the  embankment 
extended, — such  point  was  near  the  south-west  comer,  but 
it  might  be  either  north  or  east  of  such  comer,  and  yet 
near  to  it.  There  is  nothing  in  the  description  of  the 
embankment  to  indicate  its  width,  and  of  course  nothing 
to  indicate  the  width  of  appellee's  land  taken  by  appel* 
lant. 

And  yet  the  law,  under  which  appellee  commenced  this 
suit,  required  that  he  should  set  forth,  in  his  application, 
the  precise  description  of  his  land  taken  by  appellant.  A 
precise  description  is  a  definite,  accurate  and  correct  de- 
scription. If  it  was  intended  by  appellee,  as  we  presume 
it  was,  that  his  description  of  the  embankment  erected 
by  appellant  on  his  land  should  be  regarded  as  a  descrip- 
tion of  his  land  taken  by  appellant,  it  is  absurd  to  say 
that  such  description  is  a  precise  description.  It  is  uncer- 
tain, inaccurate,  incorrect  and  unprecise. 

There  is  a  good  reason  why  the  application  should  con- 
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tain  a  precise  description  of  the  land  taken,  or  desired  to 
be  taken,  in  this :  that  the  application  forms  a  material 
part  of  the  writ  of  assessment  of  damages.  Upon  the 
filing  of  such  application,  the  law  provides  that  ^^the 
clerk  shall  thereupon  issue  to  the  sheriff,  a  writ  of  assess- 
ment of  damages,  reciting  therein  the  material  part  of 
the  application,  and  direct  the  sheriff  to  assess  the 
damages  by  a  jury."  2  R.  8.  1876,  p.  288,  sec.  707. 
Unless,  therefore,  the  application  contains  a  precise 
description  of  the  land  taken  or  desired  to  be  taken, 
neither  the  sheriff  nor  his  jury  will  have  any  correct  and 
legal  information  as  to  the  subject-matter  of  their  inquest. 

In  one  other  particular,  the  appellee  has  failed  to  set 
forth  in  his  application,  what  the  law  required  he  should 
set  forth  therein;  and  that  is,  a  reference  to  the  law 
which  authorized  the  taking  of  his  property  by  appellant. 
Upon  this  point,  appellee's  application  in  this  case  is  en- 
tirely silent. 

We  hold,  therefore,  that  the  court  below  erred,  in  over- 
ruling appellant's  demurrer  to  appellee's  application,  and 
the  writ  and  the  assessment  of  damages  thereunder.  And 
as  this  decision  goes  to  the  very  foundation  of  this  cause, 
and  as  the  other  alleged  errors  relate  to  matters  occurring 
in  the  progress  of  the  cause,  which  may  be  obviated  or 
may  not  arise  in  a  new  trial  of  the  case,  it  is  not  necessary 
that  we  should  consider  or  decide  those  matters  now. 

The  judgment  of  the  court  below  is  reversed,  at  the 
costs  of  the  appellee,  and  cause  remanded  with  instruo- 
tions  to  sustain  appellant's  demurrer  to  appellee's  applicai- 
tion  and  the  writ  and  the  assessment  of  damages  there- 
under, and  for  other  proceedings. 
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PfcAcncK.  Supreme  Oomt — Weig^  t^  Emdamoe. — Where  the  eridenoe  giTen 
upon  the  trial  of  a  came  aeems  to  be  eyenlj  balanced,  the  finding  should 
be  against  the  partj  who  has  the  affirmative  to  establish.  And  on  ap- 
peal to  the  supreme  court,  such  a  finding  will  not  be  disturbed. 

From  the  Jackson  Circuit  Coart. 
F.  Emerson,  JB.  JET.  BurreU  and  L.  F.  Brannaman^  for 
appellant. 

W.  K.  MarshaUy  for  appellee. 

BmDLB,  J. — Suit  commenced  before  a  justice  of  the 
peace,  by  Brannaman  against  Wells,  for  certain  lumber 
alleged  to  have  been  taken  and  converted  by  Wells,  of 
the  property  of  Brannaman.  The  case,  by  various 
changes  of  venue,  passed  through  the  courts  of  three 
justices  of  the  peace,  was  appealed  to  the  Jackson  circuit 
court,  thence  sent  by  a  change  of  venue  to  the  Washing- 
ton circuit  court,  and  thence  back  to  the  Jackson  circuit 
court,  wherein  it  was  tried  by  the  court,  and  a  finding 
had  in  £AVor  of  the  appellee.  A  motion  was  made,  and 
five  causes  assigned,  for  a  new  trial,  all  of  which  fall 
within  the  following  two,  namely,  that  the  evidence  does 
not  sustain  the  finding,  and  that  the  finding  is  contrary  to 
law.  If  the  evidence  sustains  the  finding,  we  can  not  see 
how  it  can  be  contrary  to  law ;  so  that  the  sufficiency  of 
the  evidence  is  practically  the  sole  question  in  the  case, 
and,  indeed,  the  only  one  discussed  by  the  parties  in  their 
briefs. 

It  appears  by  the  evidence  that  each  of  the  parties 
owned  lumber  of  the  same  kind,  which  was  stacked  near 
the  same  place,  in  a  saw-mill  yard ;  and  that  each,  firom 
time  to  time,  had  hauled  away  lumber  from  the  yard,  no 
doubt  each  supposing  that  it  was  his  own.  The  difficult 
question,  therefore,  is — not  who  got  the  lumber  in  contro- 
versy, but — ^who  owned  it  ?  The  appellant  testifies  that 
the  lumber  was  his,  and  gives  reasons  in  support  of  his 
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statement;  the  appellee  testifies  that  the  lumber  was  his, 
and  also  gives  reasons  in  support  of  his  statement;  and 
each  introduces  other  evidence  tending  to  support  his 
statement.  The  evidence,  taken  all  together,  is  very 
evenly  balanced,  and  the  court  below  found  against  the 
party  who  had  the  affirmative  to  establish,  and  we  think 
correctly.  At  least  there  is  no  judicial  ground  upon 
which  we  can  disturb  the  judgment. 
The  judgment  is  afiSlrmed,  with  costs. 


Bechtelheimer  v.  The  State. 

!5L-?l?l         CriminaIj  Law. — IndidmenL — Murder  hy  Poisoning, — AtUimpt   to  CoimumJl 
^fT^I  Bape, — Surplutage. — Oauae  <^  Death, — jRtrpose  to  SSXL — ^An  indictment  for 

murder  commenced  by  charging  that  the  defendant  "anlawfuUj,  feloni- 
ously and  with  premeditated  malice,  did  kill  and  murder  one"  A.  B.,  "a 
woman  over  the  age  of  fourteen  years,  in  an  unlawful  attempt,  forcibly/ 
feloniously  and  against  her  wiU/'  etc.,  ''to  rayish  and  have," etc.,  "carnal 
knowledge  of  her,"  etc.,  "by,"  etc,  "purposely,  wilfully,  unlawfaUy,  fo- 

•  loniously  and  with  premeditated  malice,  administering  and  causing  to  be 
administered  unto"  her  "a  large  quantity  of  deadly  poison."  Then 
followed  allegations  that  the  defendant  had  mingled  the  poison  with 
wine  and  had  caused  her  to  drink  it,  with  the  intention  that  such  poison 
should  create  in  her  an  uncontrollable  desire  for  sexual  connection,  so 
that  the  defendant  thus  could  carnally  know  her  himself.  The  con- 
eluding  allegations  were  that  the  defendant,  unlawfully  intending  to 
satisfy  his  sexual  passions  upon  her  body,  as  before  set  out,  "in  the 
manner  and  by  the  means  aforesaid,"  etc.,  "feloniously,  wilfully,  unlaw- 
fully and  of  premeditated  malice,  did  kill  and  murder  her,"  A.  B.,  etc, 
but  there  was  no  allegation  in  the  indictment  of  any  attempt  by  the  de- 
fendant to  have  sexual  connection  with  her. 

Hddf  that  the  indictment  is  sufficient  as  chai^ging  a  murder  by  the  admin- 
istering of  poison,  but  not  of  a  murder  in  an  kttempt  to  commit  a  rape ; 
the  allegations  in  respect  to  the  attempted  rape  being  treated  as  m^e 
surplusage. 

Hdi^  also,  that  such  indictment  sufficiently  shows  that  the  woman  died  of 
the  poison  administered  to  her. 

Hddj  also,  that  a  jmrpo&e  to  kill  the  woman,  on  the  part  of  the  defendant, 
is  sufficiently  alleged. 


NOVEMBER  TERM,  1876.  129 

^^^^— ^-^  .111  ■  ..  ■  »  »  I 

Bechtelheimer  v.  The  State. 

Sake.— Jficrxier  in  the  Ftnt  Degnc—By  I^nnmng.-'Purpoae  to  KilL—^SUxhUe 
Construed. — Under  section  2  of  "an  act  defining  felonies/'  etc.,  2  B.  S. 
1S76,  p.  423,  a  purpose  to  kill  is  an  essential  ingpredient  in  the  crime  of 
mnrder  in  the  first  degree,  where  the  killing  is  effected  by  administering 
poison. 

Same. — MaHee, — ^Where  a  purposed  killing  is  charged  in  an  indictment  for 
morder  hy  administering  poison,  it  is  not  necessary  to  allege  that  it  was 
done  with  malice,  in  order  to  constitute  murder  in  the  first  d^pree. 

Sake. — hutruetion  to  Jury, — ^Where  a  defendant  was  on  trial  for  haying 
committed  murder  in  the  first  degree  by  administering  poison,  it  was 
error  for  the  court  to  refuse  to  instruct  the  jury  trying  the  cause,  that  if 
they  found  that  the  poison  was  administered  to  the  deceased,  a  woman, 
only  to  excite  her  sexual  passions  and  thereby  enable  the  defendant  to 
carnally  know  her,  and  without  any  purpose  or  intention  to  kill  her, 
th^  could  not  find  the  defendant  guilty  of  murder. 

Prom  the  Kosciusko  Circuit  Court. 
E.  Saymondj  L.  W.  Boyse  and  H.  S.  Biggs^  for  appellant. 
C.  A.  Buskirkj  Attorney  General,  J.  A.  CampbM^  8.  W. 
Cosand  and  W.  S.  Marshally  for  the  State. 

WoEDBN,  C.  J. — ^The  appellant  was  indicted,  jointly 
with  one  William  Young,  for  the  murder  of  Susan  In- 
gram. The  indictment  contained  three  counts.  Bechtel- 
heimer was  separately  put  upon  trial,  and  was  convicted 
upon  the  third  count  and  sentenced  to  the  state-prison  for 
life.  The  conviction  upon  the  third  count  of  the  indict- 
ment operated  as  an  acquittal  upon  the  others.  Motions 
were  made  in  the  court  below  to  quash  the  third  count, 
and  in  arrest  of  judgment,  but  were  overruled.  These 
rulings  are  assigned  for  error.  The  third  count  was  as 
follows,  viz.: 

"  The  grand  jurors  aforesaid,  for  the  county  aforesaid, 
npon  their  oaths  aforesaid,  do  further  charge  and  present, 
that  Martin  Bechtelheimer  and  William  Young,  at  the 
county  of  Kosciusko,  in  the  state  of  Indiana,  on  the  14th 
day  of  July,  A.  D.  1875,  unlawftilly,  purposely,  feloniously 
and  with  premeditated  malice,  did  kill  and  murder  one 
Susan  Ingram,  a  woman  over  the  age  of  fourteen  years,  in 
an  unlawful  attempt,  forcibly,  feloniously  and  against  her 
Vol.  LIV.— « 
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willy  to  then  and  there  ravish  and  have  uulawAil  carnal 
knowledge  of  her,  the  said  Sasan  Ingram,  (the  said  Martin 
Bechtelheimer  and  William  Young,  and  each  of  them,  then 
and  there  having  the  present  ability  to  ravish  and  carnally 
know  her,  the  said  Susan  Ingram,)  by  then  and  there  pur- 
posely, wilftiUy,  feloniously,  unlawfully  and  with  premedi- 
tated malice,  administering  and  causing  to  be  administered 
unto  the  said  Susan  Ingram,  a  large  quantity  of  a  certain 
deadly  poison,  commonly  known  as  and  called  cantharides, 
which  said  cantharides  the  said  Martin  Bechtelheimer 
and  William  Young,  and  each  of  them,  had  unlawfully, 
feloniously  and  with  premeditated  malice,  mixed  and 
mingled  with  certain  wine,  unlawfully,  purposely,  wil- 
fully, feloniously  and  with  premeditated  malice,  to  be 
then  and  there,  and  at  the  county  aforesaid,  taken,  drank 
and  swallowed  down  into  the  body  of  the  said  Susan 
Ingram.  They,  the  said  Martin  Bechtelheimer  and  Wil- 
liam Young,  and  each  of  them,  then  and  there  intending 
and  believing  that  the  properties  of  the  said  cantharides, 
aforesaid,  were  such  that,  when  drank  down  into  the 
throat  and  body  of  the  said  Susan  Ingram,  it  would  cre- 
ate and  greatly  excite  and  increase  her  sexual  passions, 
and  create  and  excite  in  her  a  desire, which  she  could  not 
control,  to  have  sexual,  carnal  intercourse  with  men,  and 
they,  the  said  Martin  Bechtelheimer  and  William  Young, 
and  each  of  them,  then  and  there,  and  at  the  time  and 
place  aforesaid,  believing  such  administration  of  said  can- 
tharides would,  and  thereby  purposing  and  unlawfiiUy 
intending  that  it  should,  so  excite  and  increase  the  sexual 
passions  and  desires  for  sexual  intercourse  with  men,  in 
her,  the  said  Susan  Ingran^,  that  she,  the  said  Susan 
Ingram,  by  the  means  and  operations  of  the  said  can- 
tharides upon  her  system,  would  so  greatly  desire  to  have 
sexual,  carnal  intercourse  with  men,  that  she  could  not 
control  her  will,  and  resist  the  same,  and  that  by  the 
unlawful  means  and  operations  of  said  cantharides,  afore- 
said, so  taken  and  swallowed  down  into  her  system,  her. 
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the  said  Ingram's  will  to  resist  having  sexual  intercourse 
with  them  would  be,  then  and  there  and  thereby,  broken 
down  and  overcome,  and  they,  the  said  Martin  Bechtel- 
heimer  and  William  Young,  and  each  of  them,  then  and 
there  and  thereby,  be  enabled  to  have  unlawful,  sexual, 
carnal  intercourse  with  her,  the  said  Susan  Ingram,  forci- 
bly and  against  her  will,  and  she,  the  said  Susan  Ingram, 
not  knowing  the  said  poison,  aforesaid,  had  been  mingled 
and  mixed  with  said  wine,  aforesaid,  did  take,  drink  and 
swallow  down  into  her  body,  then  and  there  and  at  the 
time  and  place  aforesaid,  several  large  quantities  of  said 
poison  aforesaid,  the  said  Martin  Bechtelheimer  and 
William  Young,  and  each  of  them,  then  and  there  well 
knowing  that  the  said  cantharides,  aforesaid,  so  mixed 
and  mingled  in  said  wine  by  them,  as  aforesaid,  was  a 
deadly  poison,  and  they,  the  said  Martin  Bechtelheimer 
and  William  Young,  and  each  of  them,  then  and  there 
knowing  the  said  cantharides  to  be  a  deadly  poison, 
administered^^d  caused  the  same  to  be  administered, 
then  and  there,  unto  the  said  Susan  Ingram,  a  woman 
over  the  age  of  fourteen  years,  with  the  unlawftil  intent, 
then  and  there,  at  the  time  and  place  aforesaid,  and  by 
the  means  and  operations  of  the  poison,  as  aforesaid,  her, 
the  said  Susan  Ingram,  to  unlawfully  ravish  and  carnally 
know  by  force  and  against  her  will,  the  said  Martin 
Bechtelheimer  and  William  Young,  and  each  of  them, 
then  and  there  having  the  present  ability  to  unlawfully 
ravish  and  carnally  know  her,  the  said  Susan  Ingram, 
against  her  will,  under  and  by  the  means  and  operations 
of  the  poison,  aforesaid,  upon  the  system  of  the  said 
Snsan  Ingram,  aforesaid.  And  the  grand  jurors  aforesaid, 
upon  their  oaths  aforesaid,  charge  and  present,  that  the 
said  Martin  Bechtelheimer  and  William  Young,  her,  the 
said  Susan  Ingram,  then  and  there  and  thereby,  at  the 
time,  in  the  manner  and  by  the  means  aforesaid,  and  at 
the  place  aforesaid,  feloniously,  wilfully,  unlawfully  and 
of  premeditated  malice,  did  kill  and  murder  her  the  said 
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Susan  Ingram,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  state  of  Indiana." 

The  count  was  evidently  intended  to  charge  the  offence 
delined  by  the  second  section  of  the  act  defining  felonies, 
etc.,  2  R.  S.  1876,  p.  423,  which  is  as  follows : 

^'If  any  person  of  sound  mind  shall  purposely  and 
with  premeditated  malice,  or  in  the  perpetration,  or 
attempt  to  perpetrate  any  rape,  arson,  robbery  or  burg- 
lary, or  by  administering  poison,  or  causing  the  same  to 
be  done,  kill  any  human  being,  such  person  shall  be 
deemed  guilty  of  murder  in  the  first  degree,"  etc. 

The  count,  it  is  needless  to  say,  is  laden  with  much 
unnecessary  verbiage  and  useless  repetition,  but  we  think 
it  alleges  sufficient  to  constitute  the  crime  of  murder,  as 
defined  by  the  statute  above  set  out. 

It  commences  by  alleging  that  the  appellant  and  Young, 
purposely  and  with  premeditated  malice,  killed  and  mur- 
dered Susan  Ingram,  in  an  attempt  to  commit  a  rape 
upon  her.  But  this  statement  is  followed  up  by  aver- 
ments to  the  effect  that  the  murder  was  perpetrated  by 
means  of  the  administration  of  poison;  and  the  count 
concludes,  that  the  appellant  and  Young,  "  by  the  means 
aforesaid,"  that  is,  as  we  understand  it,  by  the  adminis- 
tration of  the  poison,  wilfully,  and  of  premeditated 
malice,  killed  and  murdered  the  said  Susan  Ingram.  If 
the  count  can  be  held  good  at  all,  we  think  it  clear  that  it 
must  be  upon  the  ground  that  it  charges  a  murder  by  the 
administration  of  poison,  and  not  upon  the  groiind  that 
it  charges  a  murder  in  an  attempt  to  commit  a  rape.  To 
be  sure,  the  count  charges,  in  the  beginning,  that  the 
murder  was  committed  in  an  attempt  to  perpetrate  a  rape, 
but  when  the  means  and  cause  of  death  are  described, 
they  are  shown  to  have  been  the  administration  of  the 
poison.  No  attempt  to  perpetrate  the  rape  is  shown. 
The  poison  may  have  been  administered  for  the  purpose 
of  exciting  the  sexual  passions  of  the  victim,  and  with 
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the  intent  to  have  sexual  connection  with  her  while  under 
the  influence  of  the  drug,  but  this  does  not  amount  to  an 
attempt  to  commit  a  rape.  Assuming  that,  if  the  appel- 
lant had  succeeded  in  having  connection  with  the  girl  by 
means  of  the  drug,  it  would  have  constituted  a  rape,  still, 
no  attempt  to  have  such  connection  is  shown.  An  intent 
to  do  a  given  thing  is  not  to  be  confounded  with  an 
attempt  to  do  the  same  thing.  The  one  may  exist  without 
taking  any  steps  whatever  toward  the  accomplishment  of 
the  purpose;  the  other  implies  more,  for  an  attempt 
implies  the  taking  of  some  such  steps. 

We  have  had  some  doubt  whether  the  count  should  not 
be  held  bad,  as  being  repugnant  in  its  allegations,  in  this ; 
that  it  first  charges  that  the  murder  was  committed  in  an 
attempt  to  perpetrate  a  rape,  and  then  charges  that  it  was 
committed  by  the  administration  of  poison,  no  attempt 
to  perpetrate  a  rape  being  shown.  But  we  have  con- 
cluded, that,  as  the  allegations  are  sufficient  to  show  a 
case  of  murder  by  poisoning,  and  insufficient  to  show  a 
case  of  murder  in  an  attempt  to  commit  a  rape,  the  alle- 
gations in  respect  to  the  attempted  rape  may  be  regarded 
as  surplusage  and  not  be  taken  into  consideration. 

But  it  is  objected  by  the  appellant,  that  it  is  not  alleged 
in  the  count  that  Susan  Ingram  died  of  the  poison  thus 
administered. 

It  is,  however,  alleged  that  the  appellant  and  Young, 
"  by  the  means  aforesaid,*'  that  is,  by  the  administration 
of  the  poison,  "  did  kill  and  murder  her."  If  this  allega- 
tion is  Irue,  the  woman  is  dead,  for  the  word  murdered, 
ex  vi  termini^  imports  death.  Cordell  v.  The  State,  22  Ind. 
1.  If  the  allegation  is  true,  moreover,  she  died  by  means 
of  the  administration  of  the  poison.  This  objection  is 
not  well  taken. 

It  is  further  objected,  that  the  count  nowhere  alleges 
that  the  poison  was  administered  by  the  appellant  and 
Young,  with  an  intention  or  purpose  to  kill  Susan  In- 
gram.   This  was  unnecessary,  in  view  of  the  allegations 
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which  were  made.  The  count  charges  first  that  the 
appellant  and  Youngs  "  purposely,  feloniously  and  with 
premeditated  malice,  did  kill  and  murder  one  Susan 
Ingram."  Then  it  goes  on  to  describe  the  means  of 
killing,  and  concludes  that  by  the  means  aforesaid,  they 
"feloniously,  wilfully,  unlawfully  and  of  premeditated 
malice,  did  kill  and  murder  ber,"  etc.  "We  think  a  pur- 
pose to  kill  is  sufficiently  charged.  When  the  purpose  to 
kill  is  thus  charged,  and  the  means  of  killing  thus  de- 
scribed, we  do  not  see  any  necessity  of  further  adding, 
that  the  means  were  employed  for  the  purpose  of  killing. 
The  allegations  made  bring  the  case  clearly  within  the 
language  of  the  statute  on  which  the  count  is  based,  and 
that  is  sufficient.  There  was  no  error,  as  we  think,  in 
overruling  the  motion  to  quash,  and  in  arrest  of  judgment. 

The  appellant  moved  for  a  new  trial,  assigning  several 
causes  therefor,  but  the  motion  was  overruled,  and  he 
excepted.  It  will  be  unnecessary  to  consider  all  of  the 
grounds  on  which  the  new  trial  was  asked,  as  it  is  clear 
that,  on  one  of  them,  his  motion  should  have  prevailed. 
The  case  seems  to  have  been  tried  upon  the  theory  that, 
in  murder  by  administering  poison,  a  purpose  to  kill  is 
not  a  necessary  ingredient  of  the  offence.  The  appellant 
asked  several  instructions,  embodying  the  contrary  propo- 
sition, which  were  refused,  and  exception  taken.  We  set 
out  one  of  them,  as  sufficient  for  the  purposes  of  the  ease. 

"  4th.  If  you  find  from  the  evidence,  that  the  defend- 
ant Martin  Bechtelheimer  administered  to  Susan  Ingram 
cantharides  for  the  purpose  of  exciting  her  sexual  pas- 
sions, and  thereby  and  by  means  thereof  enabling  him 
more  easily  to  have  sexual  intercourse  with  her,  the  said 
Susan  Ingram,  and  death  resulted  from  such  administra- 
tion, and  it  was  so  administered  by  said  defendant  without 
any  intention  or  purpose  to  kill  the  said  Susan  Ingram, 
under  that  state  of  facts  you  can  not  find  the  defendant 
guilty  of  murder." 

The  questions  raised  by  the  instructions  asked   and 
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refdsed  involve  the  construction  of  the  section  of  the 
statute  on  which  the  indictment  is  based.  The  question, 
to  be  more  specific,  is,  whether,  under  that  section,  a 
purpose  to  kill  is  an  ingredient  of  the  crime  of  murder, 
where  the  killing  is  effected  by  the  administration  of 
poison.  We  are  not  aware  that  this  question  has  ever 
been  decided  in  this  state. 

We  have  three  classes  of  felonious  homicides : 

First :  murder  in  the  first  degree,  as  defined  in  the  sec- 
tion of  the  statute  above  set  out. 

Second:  murder  in  the  second  degree,  which  consists 
in  "purposely  and  maliciously"  killing  any  human  being, 
"but  without  premeditation."    2  R.  S.  1876,  p.  426,  sec.  7. 

Third:  manslaughter,  which  consists  in  unlawfully 
killing  "any  human  being  without  malice  express  or 
implied  either  voluntarily  upon  a  sudden  heat,  or  invol- 
untarily, but  in  the  commission  of  some  unlawful  act.^ 
Jd.<f  sec.  8. 

Thus  it  is  seen,  that  in  order  to  constitute  murder  in 
the  second  degree,  a  purpose  to  kill  is  essential ;  and  a^ 
voluntary  or  purposed  killing  may  amount  to  only  man- 
slaughter, where  the  killing  is  unlawful,  but  perpetrated 
upon  a  sudden  heat  and  without  malice.  In  giving  a 
construction  to  the  section  above  set  out,  defining  murder 
in  the  first  degree,  we  should  not  overlook  the  general 
intent  of  the  legislature  in  classifying  the  different  grades 
of  criminal  homicide,  nor  should  we  lose  sight  of  the 
general  principles  of  criminal  law,  or  the  object  to  be 
attained  by  legislation  intended  to  prevent  and  punish 
the  commission  of  crime.  The  legislature  have  made  a 
purpose  to  kill  a  necessary  ingredient  in  murder  in  the 
second  degree,  and  it  is  not  to  be  supposed,  without  very 
cogent  reasons,  that  they  meant  to  make  a  killing  with- 
out such  purpose  murder  in  the  first  degree,  a  higher 
grade  of  offence  than  that  in  which  a  purpose  to  kill  is 
necessary. 

We  think  the  section  of  the  statute,  taking  into  con- 
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BideratioQ  its  language,  and  the  object  and  purpose  there- 
of, should  be  so  construed  as  that  a  purpose  to  kill  shall 
be  deemed  essential  to  the  crime  of  murder  in  the  first 
degree,  where  the  killing  is  effected  by  administering 
poison.    It  may  be  read  as  follows,  leaving  out  such 
matters  as  are  not  applicable  here :    "  If  any  person  of 
sound  mind,  shall  purposely,    *    *    *    by  administering 
poison,  or  causing  the  same  to  be  done,  kill  any  human 
being,  such  person  shall  be  deemed  guilty  of  murder  in 
the  first  degree,"  etc.    In  other  words,  the  adverb  "  pur- 
posely "  may  be  held  to  qualify  the  verb  "  kill,"  without 
doing  much  violence  to  the  language  employed,  and  this 
will  be  carrying  out  what  seems  to  us  to  have  been  the 
intention  of  the  legislature.    This  construction  is  adopted, 
not  so  much  from  the  language  employed,  considered  by 
itself,  as  from  the  results  that  would  fiow  from  a  different 
construction.    If  no  purpose  to  kill  is  necessary  to  con- 
stitute murder,  where  the  killing  is  brought  about  by 
administering  poison,  then  the  most  innocent  act  of  one's 
life  may  turn  out  to  be  a  murder,  and  that  too  in  the  first 
degree,  subjecting  him  to  the  gallows  or  imprisonment  for 
life.    If  a  purpose  to  kill  is  not  necessary,  then  the  man 
is  a  murderer,  who  innocently  administers  what  he  sup- 
poses to  be  a  proper  dose  of  medicine,  but  which  turns  out 
to  be  a  poison  which  kills  the  party  taking  it.    The  legis- 
lature evidently  did  not  intend  to  establish  any  such  theory 
in  the  criminal  law.    By  holding  that  a  purpose  to  kill 
is  necessary  to  constitute  murder  in  such  case,  we  carry 
out  what  seems  palpably  to  have  been  the  intention  of  the 
legislature.     Such  was  the  decision  of  the  supreme  court 
of  Ohio,  in  the  case  of  Bobbins  v.  The  State,  8  Ohio  State, 
131,  upon  a  statute  very  similar  to,  if  not  identical  with, 
our  own. 

The  purpose  to  kill,  or  the  absence  of  such  purpose,  is, 
of  course,  to  be  determined  from  all  the  circumstances 
attending  the  transaction.  Where  a  purposed  killing  is 
charged  by  administering  poison,  it  is  not  necessary  to 
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allege  that  it  was  done  with  premeditated  malice,  or, 
indeed,  with  malice  at  all,  in  order  to  constitute  murder 
in  the  first  degree.  This,  the  statute  does  not  require. 
The  purposed  killing  by  poison,  carries  with  it  conclusive 
evidence  of  premeditated  malice. 

We  are  of  opinion  that  the  court  erred  in  refusing  the 
charge  above  set  out,  and  some  others  of  similar  import, 
and  that  the  judgment  should  be  reversed. 

The  judgment  below  is  reversed,  and  the  cause  re- 
manded for  a  new  trial;  and  the  clerk  will  give  the 
proper  notice  for  a  return  of  the  prisoner. 


Irwin  bt  al.  v.  The  State,  ex  rbl.  Spoors. 

CoKTRACT. —  yi^rbai  Agreemenl, — Decedcni^s  JEsUUe. — Liabiiiiy  of  Adimmatrar 
tor. — Special  Findings — Condwions  of  Law. — On  the  trial  of  a  suit  apon 
the  hond  of  the  administrator  of  the  estate  of  a  deceased  intestate, 
brought  on  the  relation  of  an  heir  at  law  of  snch  decedent,  the  court 
tzying  the  cause  found,  specially,  that  such  administrator  and  relatrix 
were  children  of  the  decedent ;  that  during  the  lifetime  of  the  decedent 
she  conyeyed,  by  deed,  certain  land  to  her  son,  the  defendant,  in  consid- 
eration of  his  acceptance  of  a  condition,  imposed  upon  him  in  su<Oi  deed, 
that  he  would  support  his  mother  during  her  lifetime ;  that  subsequently, 
upon  his  promise  to  provide  other  means  for  her  support,  she  joined  him 
in  a  conyeyanoe  of  such  land  to  another ;  that  by  direction  of  the  son,  a 
portion  of  the  purchase -money  of  such  sale  was  paid  to  the  mother,  and 
promissory  notes  for  a  certain  amount,  secured  by  mortgage,  were  execu- 
ted to  her,  by  such  purchaser ;  that  this  was  done  pursuant  to  an  agree- 
ment between  the  mother  and  son  that  she  should  nse  so  mach  of  such 
money  and  the  proceeds  of  such  notes  as  was  necessary  to  her  support 
during  her  lifetime,  and  that  on  her  death  the  residue  thereof,  if  any, 
shonld  become  the  property  of  the  son  individually ;  that  the  mother 
died,  leaving  an  unexpended  portion  of  such  money  and  notes,  all  of 
which  came  into  the  hands  of  the  son,  who  became  the  administrator  of 
his  deceased  mother's  estate;  that  such  sum,  and  no  other,  remained  in  big 
hands  as  such  administrator,  and  that  he  refused  to  charge  himself  with 
such  sum  as  such  administrator,  claiming  the  same  as  his  individual 
property. 
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Hddf  that  the  conclusion  of  law  arising  upon  these  facts  is,  that  such  resi- 
due is  the  individual  property  of  such  son,  and  that  he  is  not  liable  to 
such  relatrix  for  any  portion  of  it. 

Seldy  also,  that  such  agreement,  being  one  merely  as  to  the  dispoBition  of 
the  proceeds  of  such  notes,  is  not  invalid  as  changing  their  legal  effect. 

From  the  Hamilton  Circuit  Court. 

JD.  MosSy  for  appellantfi. 

W,  Garver  and  J.  S.  Losey^  for  appellee. 

BiDDLE,  J. — Suit  against  the  appellants,  by  the  relatrix, 
on  the  bond  of  James  0.  Irwin,  administrator  of  the 
estate  of  Charlotte  Irwin,  deceased.  Pleadings  filed, 
issues  joined,  jury  waived,  and  finding  by  the*  court  as 
follows : 

That  Alexander  Irwin  died,  testate,  leaving  as  his  heirs 
at  law  and  legatees,  by  his  last  will  and  testament,  Char- 
lotte, his  widow,  and  several  children,  all  of  whom,  except 
James  0.  Irwin,  Philena  Bauchert  and  Margaret  Spoore, 
died  before  said  Charlotte,  deceased.  That  but  one  of 
said  children  left  issue  after  her  death,  to  wit,  Mary 
Bradley,  who  leaves  still  surviving  her  two  children. 
That  on  the  16th  day  of  April,  1864,  the  said  Charlotte 
conveyed  to  her  said  son,  James  O.  Irwin,  all  her  right, 
title  and  interest,  in  a  certain  tract  of  land  in  Hamilton 
county,  Indiana,  containing  about  one  hundred  and 
six  acres,  in  consideration,  expressed  in  the  deed,  that 
said  James  O.  would  comfortably  maintain  and  support 
her  during  her  natural  life.  That  afterwards  said  James 
O.,  having  become  anxious  to  sell  the  land,  agreed  with 
his  said  mother  that  if  she  would  join  with  him  in  a 
deed  of  conveyance  to  one  George  Spanneth,  that  he, 
James  O.,  would  make  other  and  satisfactory  provision 
for  her  maintenance  and  comfortable  support.  That  on 
the  12th  day  of  October,  1866,  said  Charlotte  Irwin  and 
said  James  O.  Irwin  did  so  deed  said  land.  That  at  the 
same  time,  by  mutual  agreement  between  said  Charlotte 
and  James  O.,  Spanneth  paid  to  said  Charlotte  two  hun- 
dred and  twenty  dollars,  and  by  the  advice  and  consent 
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of,  and  pursuant  to  mutual  agreement  between  said 
mother  and  son,  executed  two  promissory  notes,  each  for 
six  hundred  and  forty  dollars,  payable  to  said  Charlotte,  and 
secured  by  a  mortgage  on  the  land.  That  Charlotte  and 
James  O.  verbally  agreed  with  each  other,  prior  to  the  exe- 
cution of  said  notes,  and  at  the  time  of  the  execution  of 
the  same,  that  said  James  0.  would  maintain  his  mother, 
that  the  notes  were  given  to  her  for  that  purpose,  and  in 
case  they  were  not  sufficient  for  her  maintenance,  that  he 
would  Airnish  additional  means  to  her  after  said  notes 
were  exhausted,  and  that  if  the  notes  were  not  all  con- 
sumed in  her  maintenance,  any  residue  of  said  notes  that 
might  remain  after  her  death  should  revert  to  him  and 
be  his  individual  property.  That  on  the  19th  day  of 
March,  1869,  Charlotte  died,  intestate,  and  that  James  O. 
took  out  letters  of  administration  on  her  estate,  gave  bond 
as  administrator,  and  qualified  according  to  law.  That, 
afterwards,  Jacob  Bauchert,  who  had  intermarried  with 
Philena  Irwin,  demanded  of  Jam<es  O.  Irwin  settlement 
for  the  maintenance  of  his  mother-in-law,  the  said  Char- 
lotte, and  payment  to  his  wife  in  consequence  of  her  heir- 
ship ;  that  settlement  was  made  concerning  both  demands, 
and  Bauchert  received  in  payment  between  two  hundred 
dollars  and  four  hundred  dollars ;  that  James  O.  made  no 
settlement  with,  or  payment  to,  any  other  of  said  heirs, 
and  that  nothing  has  ever  been  paid  to  the  relatrix  her- 
self. That  there  came  into  the  hands  of  said  adminis- 
trator the  balance  due  on  said  notes  and  remaining 
unpaid  at  the  death  of  his  mother,  the  sum  of  eight  hun- 
dred and  seventy-seven  dollars  and  fifty-three  cents ;  also 
an  additional  amount  which  she  had  saved,  which  addi- 
tional amount  was  paid  by  said  James  O.  to  Philena 
and  her  husband  in  full  satisfaction  of  all  their  demands 
against  said  estate,  or  as  their  distributive  share  thereof. 
Iliat  there  are  no  claims  or  demands  against  said  estate 
except  the  costs  of  administration.  That  Milfbrd  H. 
Vert  is  surety  of  the  said  James  0.,  on  his  administrator's 
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bond,  and  the  only  bondsman  served  with  process  in  this 
case.  That  said  James  O.  claims  to  be  the  owner  in  his 
own  right  of  said  notes  and  the  proceeds  thereof,  and 
therefore  has  made  no  inventory  of  the  same,  and  denies 
all  liability.  That  all  the  moneys  which  came  into  the 
hands  of  said  James  O.,  mentioned  and  referred  to  in  the 
foregoing  finding,  were  the  residue  of  the  moneys  prid 
to  said  Charlotte,  and  evidenced  by  said  Spanneth's  notes, 
being  in  fact  the  residue  of  said  fifteen  hundred  dollars, 
as  provided  for  her  said  maintenance  in  said  sale  to  said 
Spanneth. 

And  the  court,  as  a  conclusion  of  law  upon  said  facts, 
found  that  said  notes  and  the  proceeds  thereof  were  not 
the  property  of  said  defendant,  James  O.,  in  his  own  right, 
but  that  they  were  the  assets  of  said  estate  of  said  Char- 
lotte, deceased ;  and  that  the  said  James  O.  Irwin,  as  her 
administrator,  is  liable  for  the  same  to  the  heirs  of  said 
Charlotte,  except  Philena  Bauchert,  who  has  been  fully 
paid  and  satisfied  as  to  all  lawful  claims  against  said 
estate  as  heir  or  creditor  of  the  same.  That  there  is  in 
the  hands  of  said  administrator  the  sum  of  eleven  hundred 
and  forty  dollars  and  seventy-five  cents,  unaccounted  for 
by  him  as  such  administrator. 

The  court  then  proceeded  to  adjust  the  amounts  to  their 
proper  uses^  and  rendered  judgment  accordingly.  Excep- 
tions were  taken  to  the  conclusion  of  law  upon  the  find- 
ing, and  this  is  the  only  alleged  error  assigned  in  the 
case. 

It  seems,  by  the  briefs  of  the  counsel,  that  the  court 
based  its  conclusion  of  law  in  favor  of  the  appellee,  upon 
the  fact  that  the  verbal  agreement  between  James  O.  and 
Charlotte  Irwin  as  to  the  residue  of  the  notes,  made  pre- 
viously to  and  contemporaneously  with  their  execution  by 
Bpanneth,  was  invalid,  because  it  changed  the  legal  effect 
of  the  notes;  but  as  Bpanneth,  the  maker,  was  not  a 
party  to  that  agreement,  we  do  not  see  how  it  affected  the 
the  obligation  of  the  notes  in  the  least.    It  was  an  agree- 
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ment  only  as  to  the  proceeds  of  the  notes,  and  did  not 
affect  their  terms  or  validity.  Besides,  there  is  no  ques- 
tion made  in  the  record  as  to  the  incompetency  of  any 
evidence  admitted,  nor  as  to  its  sufficiency  to  sustain  the 
finding.  We  can  not  perceive  how  the  court,  after  find- 
ing, in  effect,  that  the  residue  of  the  Spanneth  notes  was 
the  property  of  James  O.  Irwin,  could  find,  as  a  conclu- 
sion of  law,  that  the  same  residue  belonged  to  the  estate 
of  Charlotte  Irwin,  deceased.  The  finding  of  facts,  as  it 
is  not  questioned,  must  be  held  as  right ;  the  conclusion 
of  law,  therefore,  is  wrong. 

The  judgment  is  reversed,  with  costs,  cause  remanded, 
with  instructions  to  find  the  conclusion  of  law  in  favor 
of  the  appellant  James  O.  Irwin,  as  to  the  residue  of  the 
sum  due  on  the  Spanneth  notes  at  the  time  Charlotte 
Irwin  died;  and  for  further  proceedings  in  accordance 
with  this  opinion. 


Breceenkidge  et  al.  v.  McAfee. 

Praorge.— t9ttpr«m<  Omui.'^Atngwnieni  €f  Brron^ — ^The  aMignment  as  error 
of  the  action  of  the  court  below  in  the  trial  of  a  canae  in  dzcluding  evi- 
dence offered,  or  in  giving  or  refaaing  to  give  to  the  jury  instructiona 
aaked,  presents  no  question  to  the  supreme  court  on  appeal  thereto :  such 
action  being  only  ground  in  support  of  a  motion  for  a  new  trial. 

ftavdPAi.  AKD  AoSMT.— ZMorolioM  oiAgenL — EMmMj—Salt  cf  Oooda  by 
(he  Claiming  to  be  the  Owna^s  AgenL — ^In  an  action  to  recover  the  poases- 
aion  of  personal  property,  the  defendant  claimed  title  thereto  by  virtue 
of  a  purchase  thereof  from  an  alleged  lawfully  authorized  agent  of  the 
plaintiff,  but  did  not  introduce  nor  oflfer  to  introduce  any  evidence  to 
eatabliah  the  alleged  agency. 

EM,  thftt  without  such  evidence  or  the  offer  thereof,  the  defendant  could 
not  introduce  in  evidence  the  declarations  made  to  the  defendant,  at  the 
time  of  such  sale,  in  the  plaintiff's  absence,  by  such  alleged  agent,touch- 
ing  his  authority  to  make  such  sale. 

QiauKfi  Goods. — Sale  iy  2%t^. — IiMoeeni  I\trtha»er, — AcHon  by  Owner. — By 
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a  larceny  of  goods,  the  thief  acquires  no  title  thereto,  and  can  confer 
none  on  a  person  to  whom  he  sells  the  same.  And  such  person  is  liable 
to  the  owner  of  such  goods  for  their  value,  without  regard  to  his  inno- 
cence or  good  faith  in  making  such  purchase. 
Pbactice. — Supreme  (hurt — Waiver. — ^Where  an  assignment  of  error  is 
passed  by  in  silence  in  the  brief  of  the  party  by  whom  it  has  been  as- 
signed, the  supreme  court  will  regard  it  as  waived. 

From  the  Tippecanoe  Circuit  Court. 
T.  B.  Ward  and  R.  JoneSy  for  appellants. 
J).  Wallace  and  A,  Rice,  for  appellee. 

HowK,  J. — In  this  action,  appellee  was  plaintiff,  and 
appellants  were  the  defendants,  in  the  court  below. 

Appellee's  complaint  was  in  two  paragraphs.  In  the 
first  paragraph,  it  was  alleged,  in  substance,  that  on  or 
about  the  10th  day  of  February,- 1874,  while  the  appellee, 
who  was  a  farmer  and  resided  on  his  farm  in  Tippecanoe 
county,  Indiana,  was  temporarily  absent  from  his  home, 
on  business  in  a  distant  state,  one  James  Peebles,  who  was 
then  employed  by  appellee  as  a  laborer  on  his  said  farm, 
and  who,  as  such  laborer,  was  living  thereon  with  the 
family  of  appellee,  during  the  latter's  absence,  unlawfully, 
wrongfully  and  without  any  authority  from  appellee,  and 
without  his  knowledge  or  consent,  fraudulently  and 
feloniously  took  and  carried  away,  from  appellee's  bam 
upon  his  said  farm,  three  hundred  and  seventy-three 
bushels  and  forty-eight  pounds  of  good,  merchantable 
wheat,  belonging  to  appellee,  of  the  value  of  one  dollar 
and  fifty  cents  per  bushel,  and  transported  the  same  to 
the  city  of  Lafayette,  in  said  county,  where  he  pretended 
to  sell  and  did  in  fact  deliver  the  same  to  appellants, 
who  paid  him  therefor  the  sum  of  four  hundred  and 
eighty-six  dollars,  or  one  dollar  and  thirty  cents  per 
bushel,  after  which  said  James  Peebles  absconded  to 
parts  unknown,  carrying  with  him  the  money  so  received 
from  appellants.  And  appellee  averred,  that  immediately 
upon  his  return  home,  and  upon  learning  of  said  occur- 
rence, he  called  upon  appellants  and  informed  them  ot 
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Baid  facts  and  demanded  the  return  of  his  said  wheat,  or, 
if  that  was  impossible,  that  appellants  should  pay  him  the 
value  thereof  in  money,  both  and  each  of  which  they 
refused  to  do,  to  appellee's  damage  in  the  sum  of  six 
hundred  dollars.  Prayer  for  judgment  for  the  possession 
and  return  of  said  wheat,  or  for  six  hundred  dollars,  the 
value  thereof,  and  other  proper  relief. 

In  the  second  paragraph  of  his  complaint,  appellee 
alleged,  in  substance,  that  on  or  about  the  10th  day  of 
February,  1874,  appellants,  without  appellee's  knowledge 
or  consent,  converted  to  their  own  use  three  hundred  and 
seventy-fout*  bushels  of  wheat,  of  the  value  of  six  hundred 
dollars,  belonging  to  appellee,  to  his  damage  six  hundred 
dollars,  for  which  appellee  demanded  judgment  and  other 
proper  relief. 

Appellants  answered  the  complaint,  by  a  general  denial 
of  each  and  every  allegation  therein. 

There  was  a  trial  by  jury,  in  the  court  below,  and  a 
verdict  rendered  in  favor  of  appellee,  assessing  his  dama- 
ges at  four  hundred  and  eighty-five  dollars  and  ninety- 
two  cents.  Appellants  then  moved  the  court  for  a  new 
trial,  which  motion  was  overruled,  and  to  this  decision 
appellants  excepted,  and  judgment  was  rendered  upon 
the  verdict. 

In  this  court  the  appellants  have  assigned  the  following 
errors: 

1.  Overruling  appellants'  motion  for  a  new  trial ; 

2.  Error  in  the  instructions  given  to  the  jury ; 

8.  Error  in  refusing  to  give  instructions,  asked  for  by 
appellants,  to  the  jury ;  and, 

4.  Error  in  refusing  to  allow  evidence  offered  by 
appellants. 

The  last  three  of  these  alleged  errors,  as  here  presented, 
are  not  available  to  appellants,  and  present  no  question 
for  our  consideration.  Each  of  them  states  matter  which 
is  good  cause  for  a  new  trial,  if  made  sufficiently  specific, 
and  presented  to  the  court  below  in  a  motion  for  such 
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new  trial.  And  then,  the  only  proper  error  to  assign  in 
this  court  would  be  the  overruling  of  such  motion  for  a 
new  trial. 

In  our  examination  and  decision  of  this  cause,  there- 
fore, we  shall  consider  only  such  questions  as  are  fairly 
presented  by  the  first  error  assigned.  In  appellants' 
motion  for  a  new  trial,  in  the  court  below,  three  causes 
were  assigned  for  such  new  trial,  as  follows : 

1.  Error  of  the  court,  in  sustaining  an  objection  to 
evidence  ofiered  by  appellants,  and  in  refusing  to  admit 
such  evidence ; 

2.  The  court  misdirected  the  jury  as  to  the  law  appli- 
cable to  the  facts ;  and, 

8.  Error  of  the  court,  in  its  refusal  to  instruct  the 
jury  as  requested  by  the  appellants. 

These  causes  for  a  new  trial,  we  will  consider  in  their 
enumerated  order ;  and  first,  therefore,  we  will  notice  the 
refusal  of  the  court  below  to  admit  certain  evidence, 
offered  by  the  appellants.  It  appears  from  the  bill  of 
exceptions,  which  is  properly  in  the  record,  that  at  the 
proper  time  the  appellants  offered  to  prove  by  the  appel- 
lant Jenkins,  what  Peebles  said,  at  the  time  the  wheat 
was  delivered  to  appellants,  about  its  ownership,  and  that 
the  wheat  was  represented  by  him  to  be  the  wheat  of  the 
appellee,  and  that  he,  Peebles,  was  selling  it  as  the  appel- 
lee's agent.  Appellee  objected  to  the  evidence  offered, 
and  the  court  below  sustained  the  objection  and  refused 
to  permit  such  proof  to  be  made,  and  to  this  decision, 
appellants  excepted.  In  our  opinion,  there  was  no  error 
in  the  refusal  of  the  court  to  admit  the  offered  evidence. 
The  statements  of  Peebles  in  relation  to  the  ownership 
of  the  wheat  or  to  his  sale  of  it  as  appellee's  agent,  made 
in  the  absence  of  the  appellee,  could  not  be  evidence 
against  the  appellee,  until  it  was  shown  by  satisfactory 
proof,  or  was  accompanied  by  an  offer  to  prove,  either 
that  he  was  the  general  agent  of  the  appellee,  or  that  he 
was  appellee's  agent  in  this  particular  transaction.   There 
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was  not  only  no  such  proof,  on  either  point,  before  the 
court  and  jury,  but  the  contrary  had  been  shown  by 
strong  and  convincing  testimony.  The  offered  evidence 
was  properly  excluded* 

2.  The  second  cause  assigned  in  the  motion  for  a  new 
trial  was,  that  the  court  below  misdirected  the  jury  as  to 
the  law  applicable  to  the  facts.  This  was  intended,  no 
doubt,  by  appellants'  counsel,  as  a  specification  under  the 
eighth  statutory  cause  for  a  new  trial,  to  wit :  **  Error  of 
law  occurring  at  the  trial  and  excepted  to  by  the  party 
making  the  appUcation  *  *  */'  2  R.  8- 1876,  p.  182, 
sec.  352,  8th  clause.  But  it  is  ceirtainly  a  very  loose,  inac- 
curate and  objectionable  mode  of  assigning  a  cause  for  a 
new  trial.  As  stated  in  appellants'  motion,  we  very  much 
doubt  whether  the  court  below  or  this  court,  under  our 
code  of  practice,  ought  to  consider  it  as  any  sufficient 
cause  for  a  new  trial.  In  this  ease,  however,  disclaiming 
all  intention  of  thereby  establishing  a  precedent,  we  have 
concluded  to  overlook  our  objections  to  the  form  of  stat- 
ing this  cause  for  a  new  trial,  and  to  consider  the  ques- 
tions thereby  presented,  or  intended  to  be  presented,  as 
if  the  cause  had  been  assigned  in  strict  compliance  with 
the  requirements  of  law. 

The  objection  of  appellants  was  to  the  entire  charge  of 
the  court  below  to  the  jury  trying  the  cause.  It  does  not 
appear  from  the  record,  that  the  court  had  been  required 
by  either  party  to  give  written  instructions  to  the  jury, 
or  that  any  such  instructions  were  signed  by  the  judge  of 
the  court  below.  It  does  appear,  however,  from  a  bill  of 
exceptions,  which  is  properly  in  the  record,  that  after  the 
evidence  had  been  heard,  the  court  instructed  the  jury  in 
writing,  and  these  written  instructions,  though  not 
signed  by  the  judge,  are  set  out  in  fiill,  we  suppose,  in 
the  bill  of  exceptions,  although  there  is  nothing  in  the 
bill  to  indicate,  with  certainty,  that  it  does  contain  all  the 
insifemctions  of  the  court  to  the  jury.  It  appears  from 
Vol.  LIV.— 10 
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the  bill  of  ezceptioDs,  that  the  court  below  instructed  the 
jury,  as  follows : 

^'  1.  The  question  of  law  on  which  this  case  turns  is, 
whether  Peebles,  in  taking  the  wheat,  under  the  facts 
and  circumstances,  was  or  was  not  guilty  of  a  larceny. 
If  he  was  guilty  of  a  larceny,  then  the  plaintiff,  if  he  has 
otherwise  made  out  his  case,  is  entitled  to  recover ;  and 
if  Peebles  was  not  guilty  of  a  larceny,  then  the  plaintiff 
can  not  recover  in  this  action. 

^^  2.  Larceny  is  defined  to  be  the  felonious  taking  and 
carrying  away  the  personal  property  of  another.  By 
felonious  taking  is  meant  the  taking  with  the  intent  to 
appropriate  the  thing  taken  to  the  use  of  the  person 
taking  it,  or  with  the  intent  to  wholly  deprive  the  owner 
of  the  thing  taken. 

*^8.  To  constitute  larceny,  there  must  be  a  trespass 
and  a  specific  intention  to  steal,  and  these  must  concur  in 
point  of  time;  that  is,  the  trespass,  or  asportation  by 
trespass,  must  be  simultaneous  with  the  intent  to  steaL 

**  4.  If,  in  this  case,  the  plaintiff,  McAfee,  authorized 
and  directed  Peebles  to  take  the  wheat  to  market,  or  to 
store  it,  and  Peebles  did  so,  pursuant  to  directions,  and 
afterwards  converted  the  money  which  he  got  for  the 
wheat  to  his  own  use,  this  would  not  be  larceny. 

"  5.  Or,  if  Mrs.  McAfee,  whether  she  "was  thereunto 
authorized  by  her  husband  or  not,  authorized  and  directed 
Peebles  to  market  or  store  the  wheat,  and,  pursuant  to 
her  directions,  he  did  so,  and  afterwards  he  converted  the 
money  he  got  for  the  wheat  to  his  own  use,  this  would 
not  be  larceny. 

"  6.  If  the  jury  find  from  the  evidence  that  the  plain- 
tiff was  the  owner  of  the  wheat  in  controversy,  which 
had  been  threshed  and  stored  in  bins  on  his  farm, — that 
he  left  home  to  be  absent  two  or  three  weeks, — and  that, 
after  he  left,  Peebles,  who  was  in  his  employ  as  a  farm- 
hand, falsely  and  fraudulently  told  the  wife  of  the  plain- 
tiff, that  said  plaintiff  had  ordered  him,  said  Peebles,  to 
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take  the  wheat  to  Lafayette,  and  by  such  false  and  fraud- 
ulent statements,  procured  the  assent  of  plaintifi^'s  wife 
to  his  doing  so,  and  with  her  consent,  so  procured, 
and  with  the  intent  on  his  part,  at  the  time  of  making 
such  false  and  fraudulent  representations  and  of  remov- 
ing said  wheat,  to  convert  the  same  to  his  own  use,  he 
did,  with  the  assistance  of  other  employes  and  with  the 
teams  of  the  plaintiff,  haul  said  wheat  to  Lafayette  and 
there  sell  the  same,  receive  the  price  therefor,  and  abscond 
with  such  proceeds,  then  he  was  guilty  of  a  larceny^  of 
the  wheat,  though  the  defendants,  in  good  faith  and  with- 
out any  fault  or  negligence,  purchased  said  wheat  from 
the  wagons  and  paid  for  it,  in  their  ordinary  way  of  pur- 
chasing wheat,  and  they .  acquired  no  right  to  it,  and  if 
they  refrised  to  deliver  the  wheat  or  its  value,  on  proper 
demand,  they  are  liable  to  the  plaintiff  for  the  value  of 
the  wheat. 

"  7.  When  one  delivers  an  article  to  another,  and  at 
the  same  time  intends  to  part  with  the  property  in  the 
thing  delivered,  then,  no  matter  by  what  fraud  or  trick 
the  article  is  obtained,  there  is  no  larceny,  and  the  pos- 
sessor can  confer  a  good  title  on  an  innocent  purchaser. 

<*  8.  But  the  jury,  to  find  for  the  plaintiff,  must  be 
satisfied  beyond  a  reasonable  doubt,  from  the  evidence, 
that  Peebles  was  guilty  of  a  larceny  of  the  wheat.^' 

To  the  giving  of  each  of  which  instructions,  it  appears 
that  the  appellants  at  the  proper  time  excepted. 

The  argument  of  appellants'  learned  counsel,  in  sup- 
port of  their  objections  to  the  instructions  of  the  court 
below,  is  certainly  ingenious,  if  not  satisfSactory  or  con- 
clusive. They  attempt  to  make  a  distinction,  where  the 
difference  is  not  apparent,  between  larceny  at  common 
law,  and  modem  larceny,  under  modem  decisions  of 
English  and  American  courts,  as  to  the  relative  rights  of 
the  owner,  and  innocent  purchaser,  of  stolen  property. 
They  found  their  argument  upon  this  proposition :  <<  It 
was  a  rule  of  the  common  law,  that  where  a  party  pos- 
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sessed  himself  of  property  by  means  of  a  felony,  he 
thereby  acquired  no  title,  and  could  confer  none  on  his 
vendee."  And  they  assert,  that  this  '^  rule  as  to  felonies, 
was  only  the  application  of  a  more  general  rule  of  the 
common  law,"  which  latter  rule,  they  say,  was  and  is  stilly 
^^  that  one,  who  has  procured  the  possession  of  personal 
property  by  trespass,  (that  is,  without  the  assent  of  the 
owner,)  can  not  give  any  title  to  it  to  a  purchaser, — and 
that  the  trespass  must  be  actual,  not  constructive/'  It 
is 'then  said,  that  'Hhere  could,  at  common  law,  be  no 
larceny  where  the  owner  had  voluntarily  parted  with  the 
possession  of  his  property ;  an  actual  trespass  woa  a  nec- 
essary ingredient  of  the  crime."  And  it  is  further  said, 
that  ^^  in  quite  modern  days,  the  English  courts  and  those 
of  most  of  our  states  have  held  that  there  may  be  a  lar- 
ceny, where  there  is  not  an  actual  trespass,  as  where  the 
owner  has  been  induced  to  part  with  the  possession  of  hiB 
property  by  a  trick,"  etc* 

Appellants  admit,  as  we  understand  their  argument^ 
that  in  the  taking  and  sale  of  appellee's  wheat,  and  the 
conversion  of  the  proceeds,  in  the  manner  and  under  the 
circumstances  shown  in  this  case,  Peebles  was  guilty  of  a 
larceny  of  the  wheat,  as  larceny  is  defined  in  the  modem 
Englii^  and  most  of  the  American  authorities ;  but  they 
assert  that  he  was  not  guilty  of  a  larceny  of  appellee's 
wheat,  as  larceny  was  defined  at  the  common  law.  Ap- 
pellants also  admit,  that  where  a  party  possessed  himself 
of  properly,  by  means  of  a  larceny  at  common  law,  he 
thereby  acquired  no  title  and  could  confer  none  on  his 
vendee.  Now,  while  it  is  true,  as  appellants  admit,  that 
Peebles  possessed  himself  of  appellee's  wheat  by  means 
of  a  larceny  thereof,  as  larceny  is  defined  in  the  modem 
English  and  American  authorities,  it  would  hardly  be 
claimed  that  he  thereby  acquired  any  title  to  the  wheat; 
but  it  is  claimed,  as  we  understand  appellants'  position, 
that  they,  as  Peebles'  vendees,  acquired  a  title  to  the 
wheat  superior  to  the  title  of  the  appellee,  the  owner 
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thereof.    Appellants  have  failed  to  fortify  this  position 
by  any  authorities,  and  we  are  not  inclined  to  adopt  it. 

In  our  opinion,  a  thief  can  not  acquire  any  title  to 
stolen  property,  by  means  of  a  larceny  thereof,  and  can 
confer  no  title  thereto  on  his  vendees;  and  this  is  so, 
whether  the  larceny  thereof  is  a  larceny  at  common  law, 
or  a  larceny  thereof  as  larceny  is  defined  in  the  modern 
English  and  American  authorities.  In  this  case,  the  lar- 
ceny of  the  wheat  by  Peebles  being  admitted,  the  appel- 
lants, as  his  vendees,  were  liable  to  appellee,  as  the  owner 
of  the  wheat,  for  its  value,  without  regard  to  their  inno- 
cence or  good  faith  in  their  purchase  thereof  from  Peebles. 
Bobinson  v.  SMpworth^  23  Ind.  311, 

We  find  no  error  in  the  instructions  of  the  court  below 
to  the  jury,  of  which  the  appellants,  in  our  opinion,  can 
rightfully  complain.  The  case  seems  to  have  been  fully 
and  fiEurly  tried,  and  the  law,  applicable  to  the  facts  of  the 
case  as  shown  by  the  evidence,  was  stated  in  the  instruc- 
tions of  the  court  to  the  jury,  more  strongly  and  favor- 
ably for  appellants,  than  the  law,  perhaps,  would  warrant. 

The  third  cause  assigned  in  the  motion  for  a  new  trial 
was  that  the  court  below  erred,  in  its  reftisal  to  instruct 
tile  jury  as  requested  by  the  appellants. 

Upon  the  questions  raised  by  this  alleged  error,  the 
able  brief  of  appellants'  counsel  in  this  cause  is  entirely 
silent.  We  regard  this  as  a  waiver  by  appellants  of  the 
alleged  error,  and  therefore  we  neither  consider  nor 
decide,  whether  the  court  below  was  right  or  wrong,  in 
its  refiisal  to  instruct  the  jury  as  requested  by  the  appeU 
lants. 

The  judgment  of  the  court  below  is  afiEinnedy  at  the 
costs  of  the  appellants. 
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GuARANTT. — JFVuictpa/  and  GuarafUor. — JonU  Suit  Againslf  on  Original  DAt, 
— Qvaranlor  not  LiabU  Therein. — ^The  owner  sold  and  delivered  certain 
goods  to  a  person,  upon  the  written  order  of  the  latter  therefor,  which 
was  indorsed  in  writing  thereon  by  others  as  follows,  via.:  "  We,  the  un* 
dersigned,  do  hereby  recommend"  said  vendee,  naming  him, ''for  the 
inclosed  bill."    This  was  signed  by  said  indorsers. 

Held,  that  such  indorsers  are  liable,  if  at  all,  only  as  guarantors,  collat- 
erally, and  can  not  be  held  liable  on  the  original  debt  made  by  such 
vendee. 

QuxRT. — Does  such  indorsement  amount  to  more  than  a  simple  letter  of 
recommendation  7 

From  the  Blackford  Circuit  Court. 
J.  B.  PerdieUj  J.  N.   Templet  and  E.  S.  Gregory^  for 
appellants. 

W.  A.  Bonham  and  J.  CanhjoeU,  for  appellees. 

BiDDLB^  J. — ^Action  by  appellees  against  appellants. 
The  complaint  contains  two  paragraphs.  The  first  is  in 
the  common  form,  for  goods,  wares  and  merchandise  sold 
and  delivered,  with  a  bill  of  particulars  filed.  The  second 
is,  in  substance,  as  follows: — ^that  on  the  18th  day  of 
March,  1874,  Richwine,  being  then  in  the  business  of 
buying  and  selling  jewelry  and  other  goods,  at  the  town 
of  Itedkey,  Jay  county,  Indiana,  and  being  in  limited 
circumstances,  gave  his  written  order  to  appellees,  who 
were  doing  business  in  the  city  of  Indianapolis,  for  a  bill 
of  goods ;  and,  at  the  same  time,  the  other  defendants, 
Henry  Reitenhour  and  William  Redkey,  doing  business 
at  the  town  of  Redkey,  under  the  firm  name  of  Reiten- 
hour &  Redkey,  in  consideration  that  the  appellees,  at 
Richwine's  request,  would  sell  and  deliver  to  Richwine 
certain  goods  and  merchandise,  by  a  certain  written  order 
or  letter,  dated  March  18th,  1874,  promised  to  appellees 
that  they  would  become  responsible  for  the  payment  of 
said  goods,  and  recommended  the  said  Richwine,  and 
guaranteed  him  to  be  responsible  and  able  to  pay  for  said 
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goods,  agreeing  to  become  jointly  liable  with  Richwine 
for  the  payment  of  said  debt.  That  in  consideration  of 
said  written  promise,  they  sold  and  delivered  to  Richwine 
certain  goods,  amounting  to  two  hundred  and  seventy-one 
dollars  and  seventy-one  cents,  a  bill  of  particulars  ot 
which  is  filed,  and  which  amount  still  remains  unpaid. 
That  they  afterwards  requested  Richwine  to  pay  the 
same,  but  he  wholly  failed  and  refused,  of  which  the 
appellants*  who  have  also  failed  and  refused  to  pay  the 
same,  had  due  notice.  That,  afterwards,  on  the  20th  day 
of  April,  1874,  Reitenhour  &  Redkey,  by  a  certain 
written  instrument,  informed  appellees,  that,  as  Richwine 
had  changed  his  place  of  residence,  they  would  no  longer 
hold  themselves  responsible  for  any  debt  which  he  might 
thereafter  make.  That  Richwine  is  wholly  insolvent,  and 
was  insolvent  when  he  bought  the  goods.  Wherefore, 
etc. 

The  order  of  Richwine  for  the  goods,  the  recommenda- 
tion of  Reitenhour  &  Redkey,  and  their  subsequent  letter 
to  the  appellees  are  made  exhibits  with  the  complaint, 
and  are  as  follows,  viz.: 

"  Rbdkby,  Ind.,  March  18th,  1874. 

"You  may  send" — [here,  the  articles  are  named,  but 
no  price  affixed.]  "  This  all  I  will  send  for,  as  you  said 
you  were  coming  in  course  of  month,  and  then  I  will 
make  a  general  selection. 

"  Georgb  W.  Richwinb." 

"  We,  the  undersigned,  do  hereby  recommend  Mr.  Geo. 
lEUchwine  for  the  enclosed  bill. 

"  Reitbnhoub  &  Redkey." 
"  Rbdkby,  Ind.,  April  20th,  1874. 

"  Messrs.  A.  L.  Scovill  &  Sparrow :  Gents — ^Mr.  Geo. 
Richwine  has  removed  to  Hartford  City,  and  is  going  in 
partnership  with  a  gentleman  of  that  place.  He  has  the 
stock  of  goods  on  hand  you  sold  him.  We  still  think 
him  responsible,  but  as  he  is  leaving  our  place,  and  will 
be  a  firm  able  to  support  itself,  we  hereby  notify  you  that 
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we  will  not  hold  ourselves  responsible  any  longer.  You 
can  make  arrangementB  with  the  new  firm  for  your  mon- 
ey. "  Truly  yours, 

<<  RBITCNHOUlt  &  RBDKfiT." 

^^  We  do  this  simply  from  the  fact  that  he  is  leaving 
our  place.  "  R.  &  R." 

After  several  motions,  which  need  not  be  noticed,  Rei- 
tenhour  and  Redkey  demurred  to  the  second  paragraph 
of  the  complaint,  alleging  $iS  cause  of  the  demurrer : — 

1.  The  insufficiency  of  the  facts; 

2.  A  misjoinder  of  causes  of  action ; 
8.    A  misjoinder  of  parties  defendant. 

Their  demurrer  was  overruled,  and  exceptions  reserved. 
Answer  of  denial,  and  payment;  reply;  trial  by  the  court; 
finding  for  the  appellees;  and,  over  a  motion  for  a  new 
trial  and  exceptions,  judgment  on  the  finding.    Appeal. 

It  is  clear  that  Reitenhour  and  Redkey  are  not  piind* 
pals  with,  nor  sureties  for,  Richwine*  They  can  be  but 
^arantors  at  most.  It  seems  to  us  that  the  paper  they 
signed  is  nothing  more  than  a  letter  of  recommendation ; 
but  this  we  do  not  decide.  Treating  it  as  a  guaranty, 
their  undertaking  was  only  collateral.  They  can  not  be 
liable,  therefore,  on  the  original  debt  made  by  Richwine. 
This  principle  is  well  established.  Smith  v.  Bainhridgey  6 
Blackf.  12;  Virden  v.  EUmorth,  16  Ind.  144;  McMUlan  r. 
The  BuWs  Head  Bank^  82  Ind.  11 ;  Qaff  v.  /Kma,  46  Ind. 
262 ;  Sample  v.  Martiny  46  Ind.  226. 

These  authorities  carefully  define  the  distinctions  be- 
tween the  liability  of  a  guarantor,  and  a  principal  or 
surety. 

The  demurrer  of  Reitenhour  and  Redkey  to  the  second 
paragraph  of  the  complaint  was  improperiy  overruled ;  it 
should  have  been  sustained. 

The  judgment  Is  reversed,  with  costs,  cause  remanded, 
with  directions  to  sustain  the  demurrer  of  Reitenhour  and 
Redkey  to  the  second  paragraph  of  the  complaint,  and 
for  further  proceedings. 


NOVEMBER  TERM,  1876.  158 

The  Board  of  OommiBBioiiem  of  Carroll  Ooanty  ee  al.  v.  Bichardion  et  aL 


The  Boabd  of  Commisbioners  of  Carroll  Cotjktt  bt  al. 

V.  Richardson  et  al. 

Board  op  Cottnty  Commibsionebs. — Discretionary  AUovxince, — Appeal, — 
The  board  of  commiarioners,  whilst  in  session  and  settling  with  a  person 
who  had,  under  a  contract  entered  into  between  him  and  such  board,  con- 
stmcted  certain  county  buildings,  at  and  for  a  stipulated  price,  made 
such  contractor  an  allowance  of  ^record  in  these  words:  "And  the  con- 
tractor," naming  him,  "having  made  proof  to  the  satisfaction  of  the 
board,  bj  vouchers  submitted,  that  he  has  sustained  a  loss  to  himself  in 
the  erection  of  "  said  county  buildiqgs  ''in  the  aom  of"  a  certain  amount, 
named,  ''and  the  board,  to  partly  compensate  the  said  contractor  in  his 
loss  in  the  erection  of  said  buildings,  do  now  allow  the  said"  contractor 
"the  additional  sum  of  **  a  certain  amount  less  than  the  alleged  loss,  "the 
board  being  satisfied  that  the  county  has  received  full  value  for  the  same; 
and  the  auditor  is  directed  to  draw  his  warrants  on  the  treasurer"  for 
the  same.  From  this  order,  certain  persons,  claiming  to  be  taxpayers  of 
the  county,  took  an  appeal  to  the  circuit  court,  where  such  contractor 
moved  to  dismiss  the  appeal  for  the  reason  that  an  appeal  can  not  be 
taken  from  the  discretionary  action  of  the  board. 

HbH  that  audi  an  allowance  by  die  board,  not  resting  upon  any  legal  obli<> 
gallon,  but  being  merely  a  matter  of  natural  equity,  reeta  entirely  in  the 
discretion  of  such  board  and  that  no  appeal  can  be  taken  therefrom. 

flAKS. —  VoktwUniry  Service, — SUthUe  Construed, — Services  rendered  by  a  person 
for  a  county,  pursuant  to  a  contract  between  euch  l^erson  and  the  board 
of  oonimiaaionen  of  auch  county,  though  rendered  at  a  lose  to  such  per- 
aon,  do  not  come  within  the  meaniug  of  the  terma  "voluntary  aervioe" 
and  "  things  voluntarily  furnished,"  as  used  in  sec.  7  of  the  "  act  to  au- 
thorize and  limit  allowances,"  etc.,  1  R.  S.  1876,  p.  62. 

ftuoL — Vohmimf  SertiM, — AJUmantef&r.'-^J^apeaL — ^Wfaere,  under  the  pro- 
Tiaioni  of  the  asventh  aeotion  of  the  act  of  May  27th,  1852, 1  B.  S.  1876, 
p.  62,  "to  authorize  and  limit  allowances,"  etc,  the  board  of  commia- 
aionera  of  a  county  m^e  an  allowance  to  a  person  for  services  volunta- 
rily rendered,  or  for  things  voluntarily  furnished,  by  him  for  such 
county,  section  nine  of  auch  act  prohibits  an  appeal  from  such  allow- 


Sams. — Appeal — By  Third  JWwm, — Section  ten  of  said  act  doea  not  give 
to  any  third  peraon  a  right  of  appeal  from  any  allowance  made  by  the 
board  of  commissioners  of  a  county. 

From  the  Miami  Circuit  Court. 

B,  B.  Dailey^  C.  R.  Pollard  and  J.  H.  Gouldj  for  appel- 
lautB. 

WoRDBN,  C.  J. — ^The  following  proceedings  were  had  by 
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and  before  the  Board  of  Commissioners  of  Carroll  county, 
Indiana,  on  the  29th  day  of  December,  1878,  as  is  shown 
by  the  record  of  said  board,  viz.: 

"  No.  4.  In  the  matter  of  the  final  report  of  C.  A. 
McClure,  architect  and  superintendent  of  new  jail. 
Comes  now  C.  A.  McClure,  architect,  and  files  his  report 
in  words  and  figures  as  follows,  to  wit : 

" '  This  is  to  certify  that  F.  L,  Parman,  contractor  of 
jail  and  jailer's  residence,  (on  the  acceptance  of  the  same 
by  the  commissioners,)  is  entitled  to  his  final  estimate, 
(one-fourth,)  and  the  additional  sum,  for  extra  work,  of 
five  hundred  and  seventy  dollars  and  fiAy-two  cents, 
(^570.52,)  as  per  schedule  filed. 

« *C.  A.  McClure, 
"  'Architect  and  Superintendent.' 

« '  December  29th,  1878.' 

<<  The  board  having  duly  considered  the  report  of  the 
architect,  and  having  inspected  in  person  the  building, 
and  the  board  being  sufiiciently  advised  in  the  premises, 
do  now  approve  the. report  of  the  architect,  and  do  now 
receive  the  prison  and  sherifi^'s  residence  from  the  hands 
of  the  contractor,  and  do  now  direct  that  the'  auditor 
draw  his  warrants  on  the  county  treasurer  for  the  remain- 
ing one-fourth  of  the  contract  price,  according  to  the 
terms  of  said  contract ;  one-third  in  one  year,  one-third 
in  two  years,  and  one-third  in  three  years.  And  the 
board  now  allow  Francis  L.  Farman,  the  contractor,  the 
sum  of  five  hundred  and  seventy  dollars  and  fifby-two 
cents,  ($570.52,)  as  extra  services,  and  passed  upon  and 
allowed  by  the  superintendent.  And  the  contractor,  F. 
L.  Farman,  having  made  proof  to  the  satisfaction  of  the 
board,  by  vouchers  submitted,  that  he  sustained  a  loss  to 
himself  in  the  erection  of  the  prison  and  sherifi''s  resi- 
dence, in  the  sum  of  eight  thousand  dollars  and  upwards, 
and  the  board,  to  partly  compensate  the  said  contractor 
in  his  loss  in  the  erection  of  said  building,  do  now  allow 
the  said  Francis  L.  Farman  the  additional  sum  of  four 
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thousand  four  handred  and  thirty  dollars  and  seventy- 
three  cents,  ($4,480.78,)  the  board  being  satisfied  that  the 
cx)unty  has  received  full  value  for  the  same;  and  the 
auditor  is  directed  to  draw  his  warrants  on  the  treasurer 
as  for  former  amounts  named  in  the  contract." 

Afterwards,  Richardson  and  others,  the  appellees  herein, 
who  were  not  parties  to  the  proceeding,  took  an  appeal 
to  the  Carroll  circuit  court,  from  so  much  of  the  above 
order  of  the  board  of  commissioners  as  allowed  Farman 
the  sum  of  four  thousand  four  hundred  and  thirty  dollars 
and  seventy-three  cents,  and  the  cause  was  sent  for  trial, 
on  change  of  venue,  to  the  Miami  circuit  court. 

In  the  court  below,  Farman  moved  to  dismiss  the 
appeal,  ^^  because  an  appeal  can  not  and  ought  not  to  be 
taken  from  the  discretionary  action  of  said  board  of  com- 
missioners."  TKis  motion  was  overruled,  and  exception 
taken.  And  thereupon,  on  motion  of  Richardson  and 
others,  the  cause  was  dismissed,  on  the  ground  that  the 
board  of  commissioners  had  no  jurisdiction  to  make  the 
allowance  in  question,  and  Farman  excepted. 

Errors  were  assigned  upon  these  rulings. 

Whether  or  not  the  appeal  lay  from  the  action  of  the 
board  of  commissioners  to  the  circuit  court  must  depend 
upon  the  statutes  on  that  subject ;  for,  unless  some  statute 
gives  the  right  to  such  appeal,  none  exists.  We  have  the 
following  provisions  on  the  subject  of  allowances  by 
boards  of  commissioners,  and  appeals  therefrom.  1  R.  8. 
1876,  p.  68 : 

^*  Sbc.  7.  The  board  of  commissioners  may  make  allow- 
ances at  their  discretion ;  but  it  is  hereby  declared  to  be 
their  duty  to  avoid  as  much  as  possible  the  necessity  for 
making  any  allowance  for  voluntary  service,  or  for  things 
voluntarily  furnished,  by  contracts  for  such  services  or 
things,  or  by  ordering  the  same  to  be  rendered  at  stipu- 
lated prices,  or  by  vesting  the  power  to  procure  such  ser- 
vices or  things  in  an  agent,  by  them  nominated  of  record." 

^*  Sec.  9.     ]^o  appeal  shall  lie  from  the  decision  of  said 
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boards  making  allowance  for  services  voluntarily  ren- 
dered, or  things  voluntarily  furnished,  for  the  public  use." 

"  Sbc.  10.  From  all  decisions  for  allowances  other  than 
those  provided  for  in  the  preceding  section,  an  appeal 
may  be  taken,  within  thirty  days,  to  the  circuit  court,  the 
party  giving  sufficient  bond  against  costs,  payable  to  such 
board.  And  if  a  claim  be  disallowed  in  whole  or  in  part, 
the  claimant  may  appeal;  or,  at  his  option,  bring  an 
action  against  the  county;  but  if  he  shall  not  recover 
more  on  such  appeal  than  is  allowed,  he  shall  pay  the  costs 
of  such  appeal." 

It  is  to  be  gathered  from  the  seventh  section,  above  set 
out,  that  what  the  legislature  meant  by  the  terms  "  vol- 
untary service  "  and  "  things  voluntarily  ftimished  "  was 
services  rendered,  or  things  ftimished,  without  any  con- 
tl^<;t  therefor.  And  as  the  services  rendered  m  this  case 
by  Farman,  for  which  the  allowance  was  made,  appear  to 
have  been  rendered  under  and  by  virtue  of  a  contract, 
they  can  not  be  regarded  as  voluntary,  within  the  mean- 
ing of  the  statute,  and  therefore  an  appeal  is  not  pro- 
hibited by  the  said  ninth  section. 

But  does  the  tenth  section  give  the  right  of  appeal  to  a 
third  person,  who  has  no  interest  in  the  matter  other  than 
as  a  tax-payer?  If  not,  some  other  provision  must  give 
the  right,  or  it  does  not  exist. 

The  ninth  section,  as  we  have  seen,  prohibits  appeals 
from  the  decision  of  the  boards  making  allowances  for 
services  voluntarily  rendered,  or  things  voluntarily  fur- 
nished. The  action  of  the  board  in  respect  to  those 
matters  is  final.  If  the  board  allow  the  claim,  or  any 
part  of  it,  or  disallow  it,  the  party  rendering  the  services 
or  furnishing  the  things,  and  every  one  else,  must  be 
content. 

Now,  after  carefiiUy  considering  section  ten,  we  think 
it  was  intended  to  give  the  applicant  for  an  allowance  the 
right  of  appeal,  in  cases  where  an  appeal  is  not  prohibited 
by  section  nine;  and  that  it  was  not  intended  to  ^ve 
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third  persons  the  right  to  such  appeal.  The  language 
seems  to  have  reference  solely  to  the  party  claiming  the 
allowance.  "  The  party "  is  to  give  bond  against  costs. 
No  one  is  a  party  but  the  applicant  for  the  allowance. 
The  bond  is  to  be  payable  to  the  board.  If  it  were 
intended  that  a  third  person  might  appeal  from  an  allow- 
ance made  by  the  board,  it  would  seem  natural  that  the 
bond  should  be  payable  to  the  person  in  whose  favor  the 
allowance  was  made.  Again,  if  the  claim  is  disallowed, 
in  whole  or  in  part,  the  claimant  may,  at  his  option, 
appeal  or  bring  an  action  against  the  board.  But  the 
idea  is  not  suggested  that  a  third  person  may  appeal  if 
the  claim  is  allowed  in  part.  We  are  of  opinion  that  the 
appeal  to  the  circuit  court  was  not  authorized  by  sec- 
tion ten. 

We  have,  however,  the  following  provision,  which  is 
contained  in  a  difierent  act.  1  R.  8. 1876,  p.  357,  sec.  31 ; 
^  From  all  decisions  of  such  commissioners  there  shall  be 
allowed  an  appeal  to  the  circuit  or  common  pleas  court, 
by  any  person  aggrieved ;  but  if  such  person  shall  not  be 
a  party  to  the  proceeding  such  appeal  shall  not  be  allowed, 
unless  he  shall  file  in  the  office  of  the  ceunty  auditor  his 
affidavit  setting  forth  that  he  has  an  interest  in  the  matter 
decided,  and  that  he  is  aggrieved  by  such  decision,  alleg- 
ing explicitly  the  nature  of  his  interest/' 

In  order  to  determine  whether  an  appeal  lies  under  the 
provision  last  quoted,  we  must  look  at  the  nature  of  the 
ease  on  which  the  board  acted.  It  seems  that  Farman 
had  made  a  contract  for  the  building  of  a  jail,  including 
a  residence  for  the  sheriff,  at  a  stipulated  price,  and  had 
completed  the  contract  to  the  satisfaction  of  the  archi- 
tect and  superintendent,  and  to  the  acceptance  of  the 
board,  and  that  he  had  lost  upon  the  contract  over  eight 
thousand  dollars.  The  board,  being  satisfied  of  the  loss, 
in  order  to  partly  compensate  him  therefor,  made  the  order 
allowing  him  the  four  thousand  four  hundred  and  thirty 
dollars  and  seventy-three  cents,  beyond  the  contract  price 
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and  the  pay  for  extra  work,  being  satisfied  that  the  county 
had  received  full  value  for  the  same. 

The  allowance  does  not  seem  to  have  been  placed  upon 
the  ground  that  there  was  any  legal  obligation  resting 
upon  the  county  to  pay  beyond  the  terms  of  the  contract, 
but  upon  the  ground  of  natural  equity.  The  county, 
speaking  through  its  board  of  commissioners,  having  got 
the  benefit  of  Farman's  work  and  materials,  under  such  a 
contract  as  produced  a  loss  to  him,  was  willing  to  partly 
compensate  him  for  that  loss,  and  thereby  share  it  with 
him.  This  the  board,  although  not  bound,  had  the 
undoubted  right  to  do ;  for,  as  we  have  seen,  the  board 
has  the  right  to  make  allowances  at  their  discretion. 
Where  a  matter  rests  thus  entirely  in  the  discretion  of 
the  board,  and  not  upon  any  supposed  legal  obligation, 
we  think  no  appeal  lies  from  the  action  of  the  board. 
The  following  observations,  made  in  the  case  of  The  Board 
of  Commissioners  of  Huntington  County  v.  Boyle,  9  Ind.  296, 
are  applicable  here :  '^  By  permission,  the  commissioners 
may,  by  way  of  gift,  requite  such  services,  and  when  they 
do,  no  appeal  to  a  court  of  law  would  avail,  as  no  legal 
question  would  be  presented,  the  allowance  not  being  on 
the  ground  of  legal  obligation,  but  a  mere  matter  of  farvor, 
or  *  natural  equity.' "  This  court  has  several  times  decided 
that  no  appeal  lies  from  the  action  of  the  board  of  com- 
missioners, upon  a  matter  resting  in  their  discretion. 
Thus,  in  the  case  of  Sims  v.  The  Board  of  Commissioners 
of  Monroe  County,  89  Ind.  40,  this  court  said,  "  We  have 
no  statute  which,  in  our  opinion,  should  be  construed  to 
authorize  an  appeal  from  the  action  of  the  board  of 
commissioners  upon  a  matter  involving  no  question  of 
legal  right,  but  simply  a  matter  for  the  exercise  of  the 
discretion  of  the  board."'  Thus  also,  it  was  held  in  the 
case  of  Moffit  v.  The  State,  ex  rd.  Fleming,  40  Ind.  217, 
that  no  appeal  lies  from  an  order  and  contract  of  the 
board  for  the  building  of  a  court-house,  because  it  is  a 
matter  within  the  discretion  of  the  board.    There  are 
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other  cases  to  be  found  in  our  reports  to  the  same  efiect, 
but  we  deem  it  unnecessaiy  to  collect  them  here.  The 
case  of  Fordyee  v.  The  Board  of  Commimoners  of  Mont- 
gomery  Countyy  28  Ind.  454,  is  not,  as  we  think,  in  conflict 
with  the  view  which  we  take  here.  In  that  case,  the 
board  of  commissioners  made  an  order  to  donate  one 
hundred  and  twenty-five  thousand  dollars  to  a  railroad 
company,  to  be  used  in  grubbing,  bridging  and  putting 
ties  on  the  track  of  the  road.  We  do  not  think  the 
donation  was  an  allowance  within  the  meaning  of  the 
statute  above  quoted,  and,  therefore,  did  not  rest  in  the 
discretion  of  the  commissioners.  One  of  the  definitions 
of  the  word  "allowance,"  as  given  by  Worcester,  is  "  some- 
thing conceded  as  a  compensation;  abatement;  deduc- 
tion." The  case  before  us  comes  within  that  definition, 
but  a  donation  to  a  railroad  company  does  not. 

The  conclusion  at  which  we  have  arrived  is,  that  the 
allowance  was  a  matter  resting  entirely  in  the  discretion 
of  the  board  of  commissioners,  and  that  no  appeal  could 
be  taken  therefrom  to  the  circuit  court. 

The  judgment  below,  dismissing  the  case,  is  reversed, 
with  costs,  and  tii^e  cause  remanded  back  with  directions 
to  dismiss  the  appeaL 


GSABTBE  V.  ThB  StATB. 

GboohaIi  Law. — ^The  defendant  was  indicted  for  and  convicted  of  a  mis^ 
demeanor  in  the  circuit  court.  On  appeal  to  the  supreme  court,  the 
record  failed  to  show  that,  in  the  court  below,  the  defendant  was  arraigned 
upon  the  indictment,  or  that  he  entered  or  refused  to  enter  any  plea 
thereto,  or  that,  on  refusal  to  plead,  a  plea  of  not  guilty  was  entered  for 
him  by  the  court,  or  that  any  issue  was  formed  upon  such  indictment,  or 
that  the  jury  were  sworn  to  try  any  issue  in  the  cause. 

Sddf  that  the  record  shows  a  mistrial  of  the  defendant,  and,  therefore,  the 
judgment  of  conviction  was  erroneous. 
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From  the  Knox  Circuit  Court 

O.  J^.  Baker  and  J.  Bakery  for  appellant. 

C  ^.  Buskirkj  Attorney  General,  for  the  State. 

HowK,  J. — ^An  indictment,  in  two  counts,  against  the 
appellant,  was  duly  returned  into  the  court  below  bj  the 
grand  jury  of  Enox  county.  On  appellant's  motion,  at 
the  proper  time,  the  first  count  of  the  indictment  was 
quashed  by  the  court  below.  The  second  count  of  the 
indictment  contained  a  charge  against  the  appellant  of 
forcible  entry,  as  the  same  is  defined  in  section  12  of  the 
^^  act  defining  misdemeanors  and  prescribing  punishment 
therefor,"  approved  June  14th,  1852,  2  R.  8. 1876,  p.  457. 

Upon  this  second  count  there  was  a  trial  by  jury  in  the 
court  below,  and  a  verdict  rendered,  finding  the  appellant 
guilty  as  charged,  and  assessing  his  fine  at  one  hundred 
dollars.  Appellant  then  moved  the  court,  in  writing,  for 
a  new  trial,  which  motion  was  overruled,  and  to  this  de- 
cision appellant  excepted,  and  judgment  was  rendered 
upon  the  verdict. 

In  this  court,  appellant  has  assigned  errors  which  pre- 
sent questions  in  relation  to  the  exclusion  of  offered  evi- 
dence, and  to  instructions  of  the  court  below  to  the  jury. 
But  as  we  feel  constrained  to  reverse  the  judgment  of  the 
court  below  upon  another  ground,  and  as  these  alleged 
errors  may  all  be  obviated  on  a  new  trial  of  the  cause,  we 
need  not  now  consider  or  decide  the  questions  thereby 
presented. 

The  record  of  this  cause  wholly  fails  to  show  that  ap- 
pellant was  arraigned  upon  the  indictment  in  the  court 
below,  or  that  he  pleaded  thereto  either  orally  or  otherwise, 
or  that  he  refused  to  plead  and  a. plea  of  not  guilty  was 
entered  by  the  court  in  his  behalf,  or  that  an  issue  was 
formed  upon  the  second  count  of  the  indictment,  and  the 
jury  were  sworn  to  try  such  issue.  In  such  a  case,  what- 
ever the  fact  may  have  been,  we  must  presume  that  there 
was  no  arraignment  of  the  appellant,  and  no  plea  entered 
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by  or  for  him,  in  the  court  below;  and  that  there  was  no 
isBue  in  the^  cause  for  a  jury  to  try.  A  trial  without  an 
issue  is  erroneous.  WUbridge  v.  Case^  2  Ind.  86 ;  Dart  v. 
LowCj  5  Ind.  131. 

In  the  case  of  McJunkins  v.  The  StaJte^  10  Ind.  140, 
which  waa  a  prosecution  for  a  misdemeanor,  this  court  de- 
cided that,  on  appeal,  in  such  cases,  the  record  must  show 
an  arraignment  and  a  plea  pleaded  or  entered  upon  the 
minates  of  the  court.  This  decision  was  founded  upon 
sections  96,  97,  and  98  of  the  criminal  practice  act,  2  R. 
S.  1876,  p.  898,  which  sections  are  now,  as  they  were  then, 
a  part  of  the  criminal  law  of  this  state.  The  case  last 
cited  was  approved  and  followed  in  the  case  of  Rockey  v. 
3Ti«  i^ate,  19  Ind.  225. 

In  this  case,  we  hold,  that  the  record  shows  that  there 
was  a  mistrial  of  the  appellant,  in  the  court  below,  that  the 
trial  had  of  the  cause  was,  therefore,  erroneous,  and  that, 
for  the  reasons  stated,  the  judgment  of  the  lower  court 
must  be  reversed. 

Judgment  is  reversed,  and  cause  remanded  with  instruc- 
tions to  set  aside  the  verdict,  arraign  the  appellant,  and 
for  further  proceedings,  in  conformity  with  this  opinion. 


PuBDUE  V.  Stevenson.  54  mi 

AtACTTCB. — Svpmne  Court. — Drfedive  Beeord  on  Appeal — Bf^etmnpHon  as  to 
Origin  of  8mL-"On  appeal  to  the  supreme  court  in  a  cause  which  seems 
to  have  been  commenced  before  a  justice  of  the  peace,  where  the  record 
does  not  show  that  a  judgment  was  rendered  in  nor  an  appeal  taken  from 
such  justice's  courts  nor  how  such,  cause  reached  the  court  below  from 
such  justice's  court,  but  does  show  that  the  parties  to  the  action  appeared 
in  the  court  below,  and  that  there  an  amended  complaint  and  an  answer 
thereto  were  filed,  the  supreme  court  will  deem  such  cause  as  having 
been  originally  eommenced  in  the  court  below. 

PsMJCBiaio. — OomplcmL — D^eU  ti»  Oured  by  FMmg, — ^In  an  action  upon  an 
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iDdonement  of  a  prominorj  note,  bj  die  indonee  thereof  against  the 
indoner,  the  oomplaint  did  nol  eet  out  a  oopjr  of  nich  note  and  indorse- 
ment as  part  of  itsell  From  a  finding  and  judgment  hj  tiie  oooii 
below  in  favor  of  the  plaintiff,  the  defendant  appealed  to  the  sopreme 
court,  assigning  as  error  the  insafficiencj  of  such  complaint. 

JSeU,  that  such  defect  was  cured  hy  the  finding  of  the  court  below. 

Sajce. — FaUwre  to  Flead, — Waher, — Where  no  issue,  either  in  law  or  in 
fact,  has  been  formed  upon  a  counter-claim,  after  trial,  it  will  be  held  as 
if  an  answer  in  denial  thereof  had  been  filed.  ' 

Prom  the  Monroe  Circuit  Court 

C.  F.  McNvtty  for  appellant. 
J.  W.  Buskirkj  for  appellee. 

BiDDLE,  J. — ^This  case  appears  to  have  been  commenced 
before  a  justice  of  the  peace ;  and  how  it  got  into  the 
Monroe  Circuit  Court  is  not  shown.  There  was  no  judg- 
ment taken  before  the  justice,  and  no  appeal  to  the  circuit 
court.  The  record  shows  us  that  on  the  17th  day  of  June, 
1871,  the  justice  fOled  in  the  circuit  court  a  transcript, 
which  contains  nothing  but  a  complaint,  demanding 
judgment  for  forty  dollars.  The  next  entry  in  the  case 
shows  UB  that  the  parties  appeared  in  the  Monroe  circuit 
court,  and  the.  appellant  filed  a  demurrer  to  the  appellee's 
complaint.  This  demurrer  was  sustained,  whereupon  the 
appellee  filed  an  amended  complaint,  which  appears  to  be 
in  two  paragraphs,  though  they  are  not  numbered,  de- 
manding judgment  on  the  first  paragraph  for  forty  dollars, 
and  on  the  second  for  fifty  dollars.  To  this  complaint, 
the  appellant  filed, — 

1.  A  special  answer;  and, 

2.  A  counter-claim,  praying  affirmative  relief. 

The  appellee  then  filed  a  demurrer,  directing  it,  in  gen- 
eral terms,  *'  to  the  answer,"  alleging  as  ground,  '^  that  said 
answer  does  not  state  facts  sufficient  in  law  to  constitute 
a  valid  defence."  The  court  sustained  this  demurrer  "to 
defendant's  answer  and  cross-complaint,"  [counter-claim,] 
although  it  does  not  appear  that  any  demurrer  was  filed 
to  the  counter-claim.  To  this  ruling,  exceptions  were 
taken.     The  appellant  refusing  to  answer  further,  the 
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conrt  tried  the  case,  found  against  appellant,  and  rendered 
judgment  for  appellee.  It  is  thus  shown  that  no  issue 
was  formed,  either  in  law  or  fact,  upon  the  counter-claim. 

Although  it  does  not  appear  how  the  case  came  into  the 
circuit  court  from  the  justice  of  the  peace,  yet,  as  the  par- 
ties appeared  in  the  circuit  court,  and  the  appellee  therein 
filed  his  amended  complaint,  to  which  the  appellant  an- 
swered, the  case  must  be  held  as  having  been  originally 
commenced  in  the  circuit  court.  But  it  is  plain  that  the 
parties  have  very  imperfectly  presented  their  questions  to 
this  court.  From  the  view  we  take  of  the  case,  we  shall 
not  examine  the  questions  raised  by  demurrer. 

The  complaint  is  by  the  appellee,  as  indorsee  of  a 
promissory  note,  made  by  William  King  to  Purdue  &  Co., 
against  the  appellant  as  the  indorser.  The  first  paragraph 
of  the  complaint  does  not  profess  to  make  a  copy  of  the 
note  and  assignment  a  part  of  the  pleading;  the  second 
does,  but  nowhere  in  the  record  can  we  find  a  copy  of  the 
note,  or  indorsement,  or  any  thing  to  show  us  that  one 
was  ever  filed.  The  firat  assignment  of  error  in  this 
court  is,  ^^that  the  complaint  does  not  state  facts  sufii- 
cient  to  constitute  a  cause  of  action,"  but  we  think  it  is 
not  well  taken.  A  copy  of  the  note  and  indorsement 
would  be  an  indispensable  part  of  the  complaint,  to  resist 
a  demurrer,  but  after  the  finding  by  the  court.  We  think 
the  defect  is  cured.    WestfaU  v.  Starky  24  Ind.  877. 

Although  no  answer  was  filed  to  the  counter-claim, 
after  trial,  it  will  be  held  as  if  an  answer  in  denial  had 
been  filed.     Caaad  v.  Holdridgey  50  Ind.  529. 

The  judgment  is  affirmed,  with  costs  and  ten  per  cent, 
damages. 
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Walker  v.  Woollen  bt  al. 

FLEADnro. — Pnmu&ory  Note, — OondUiomal  PromiM, — A  prominory  note, 
wherein  the  maker  promises  to  pay  a  certain  sum  '^siz  months  after 
date,  or  before,  if  made  out  of  the  sale  of''  an  article  therein  named,  is 
absolute  at  the  expiration  of  the  six  months,  whether  the  amount  has 
been  made  by  such  sale  or  not ;  and  a  complaint  in  a  suit  then  brought 
thereon  need  not  aver  that  the  amount  <rf  the  note  has  been  made  by 
such  sale. 

Saics. — Pronduory  NoU, — PayahU  tn  Bamk, — Suit  by  Indonu. — ^The  maker 
of  a  promissory  note  therein  agreed  to  pay  a  certain  sum  ''six  months 
after  date,  or  before  if  made  out  of  the  sale  of"  an  article  named,  at  a 
certain  bank. 

Hdd,  in  a  suit  thereon  by  the  indorsee  thereof,  that  such  note  contains  an 
unconditional  promise  to  pay  the  amount  thereof  at  the  expiration  of 
the  six  months,  and  is  negotiable  by  the  law  merchant. 

Same. — I^vmissory  NoU, — BayaJbiU  in  Bank, — Law  of  Flaee, — PremmpUon, — 
In  a  suit  in  a  court  of  this  state  upon  a  promissory  note,  it  will  be  pre- 
sumed, nntil  the  contrary  appear,  that  sach  note  was  executed  in  thia 
state.  And  where,  in  such  suit,  such  note  specifies  a  particular  bank  at 
which  it  is  made  payable,  but  does  not  specify  the  state  in  which  it  is 
located,  it  will  be  presumed,  until  the  contrary  appear,  that  such  bank  is 
located  in  this  state. 

Same. — Antwer. — Fonlure  to  Bepfy. — FaQure  to  Object, —  Waiver, — ^In  a  salt 
upon  a  note,  one  paragraph  of  defendant's  answer  averred  ''that  the 
promissory  note  in  said  complaint  mentioned  is  not  his  (defendant's) 
note,  and  this  he  is  ready  to  verify."  No  reply  was  filed  to  this  par- 
agraph, and  the  defendant  went  into  trial  without  objecting  to  such 
failure  to  reply. 

JJe^ef,  that  such  paragraph  only  amounted  to  a  denial  of  the  allegation  of 
the  complaint  that  the  defendant  had  executed  such  note. 

Sdd,  also,  that  by  his  going  into  trial  without  objecting  to  such  failure  to 
reply,  the  defendant  waived  his  right  thereto,  and  the  answer,  even  had 
it  alleged  matter  requiring  a  reply,  would  be  deemed  controverted  as  if  a 
reply  in  denial  had  been  filed. 

P&AcncE. — BiU  ^  ExoejptwM, — FUed  too  Laie, — ^Where  a  motion  for  a  new 
trial  was  overruled  and  judgment  entered  in  a  cause  on  the  23d  day  of 
May  by  the  court  below,  and  sixty  days  were  granted  in  which  to  file  a 
bill  of  exceptions,  but  it  was  not  filed  until  the  23d  day  of  July  follow- 
ing, it  was 

Mdd,  that  the  filing  was  too  late  and  such  bill  of  exceptions  formed  no  part 
of  the  record  on  appeaL 

Prom  the  Ripley  Circuit  Court. 
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E.  P.  Ferris  and  S.  M.  JoneSj  for  appellant. 

W.  R.  StokeSj  for  appellees. 

WoEDBN,  C.  J. — ^Action  by  the  appellees,  as  the  in- 
dorsees, against  the  appellant,  as  the  maker  of  the  follow- 
ing promissory  note,  viz.: 
"1500.  «  May  8th,  1872. 

'^  Six  months  after  date,  or  before,  if  made  ont  of  the 
sale  of  Drake's  Horse  Hay-Pork  &  Hay  Carrier,  I  promise 
to  pay  to  James  B.  Drake,  or  order,  five  hundred  doUai^s, 
payable  at  The  Citizens  If ational  Bank  of  Indianapolis, 
value  received,  with  use,  without  any  relief  from  valua- 
tion or  appraisement  laws.  If  suit  be  instituted  to  enforce 
the  payment  thereof,  I  agree  to  pay  a  reasonable  attor- 
ney's fee.  The  drawers  and  indorsers  severally  waive  pre- 
sentment for  payment,  protest  and  notice  of  protest  and 
non-payment  of  this  note. 

(Signed,)  "  James  P.  Walkkk." 

Issues  were  joined,  and  the  cause  was  tried  by  jury, 
resulting  in  a  verdict  and  judgment  for  the  plaintifiSB. 

The  appellant  insists  that  the  complaint  was  bad,  inas- 
much as  that  it  did  not  aver  that  the  amount  had  been 
made  out  of  the  sale  of  the  hay-fork  and  hay  carrier.  He 
claims  that  the  note  should  be  construed  as  if  it  read  as 
follows :  "  On  or  before  November  8th,  1872,  if  made  out 
of  the  sale  of  Drake's  Horse  Hay-Fork,"  etc.,  "  I  prom- 
ise," etc. 

We  do  not  concur  in  the  appellant's  construction  of  the 
contract.  As  we  construe  it,  it  is  an  absolute  promise  to 
pay  the  money  six  months  after  the  date  of  the  note,  but 
to  pay  it  before,  if  the  amount  should  be  made  out  of  the 
sale  of  the  article  mentioned.  There  was,  therefore,  no 
need  of  any  averment  that  the  amount  had  been  made 
out  of  the  sale,  the  six  months  having  expired  before  the 
action  was  brought. 

But  the  appellant  contends  that,  with  the  construction 
which  we  place  upon  the  note,  the  plaintijSs  were  still  not 
entitled  to  recover,  because  the  note  was  not  governed  by 
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the  law  merchant,  it  being  necessary  that  it  should  have 
been,  in  order  to  avoid  the  defences  set  up. 

A  note,  in  order  that  it  be  negotiable  in  accordance 
with  the  law  merchant,  must  be  payable  unconditionally 
and  at  all  events,  and  at  some  fixed  period  of  time,  or 
upon  some  event  which  must  inevitably  happen.  But  the 
note  here,  as  we  have  seen,  contains  an  unconditional 
promise  to  pay  the  money  at  the  expiration  of  six  months 
from  its  date.  It  contains  a  promise,  it  is  true,  to  pay 
the  money  before  that  time  if  it  should  be  made  out  of 
the  sale  of  the  property  mentioned.  But  this  conditional 
promise  to  pay  the  money  before  the  time  specified,  unless 
performed,  does  not  abrogate  or  interfere  with  the  absolute 
promise  to  pay  at  the  expiration  of  the  time.  The  condi- 
tional promise  not  being  performed,  the  absolute  promise 
to  pay  at  the  expiration  of  the  time  specified  remains  in 
full  force.  Such  conditional  promise,  embodied  in  a  note 
containing  an  absolute  promise  to  pay  at  a  time  specified, 
does  not  destroy  the  negotiable  qualities  of  the  paper,  or 
take  it  out  of  the  operation  of  the  law  merchant.  The  case 
of  JSmst  V.  Steckmariy  74  Pa.  State,  18,  is  exactly  in  point. 
There,  a  note  was  executed,  payable  twelve  months  after 
date,  or  before,  if  made  out  of  the  sale  of  a  certain  seed- 
ing machine.  This  was  held  to  be  a  negotiable  note 
according  to  the  law  merchant.  See  also  the  ease  of 
Cota  V.  Buck,  7  Met.  588,  which  is  also  in  point. 

It  is  also  objected,  that  the  complaint  does  not  allege 
that  "  The  Citizens  National  Bank  of  Indianapolis,"  at 
which  the  note  was  payable,  was  situated  in  the  state  of 
Indiana,  and,  therefore,  that  it  does  not  appear  that  the 
note  falls  within  that  class  which,  by  our  statute,  is  put 
upon  the  footing  of  bills  of  exchange.  A  contract,  when 
sued  upon  in  the  courts  of  this  state,  will  be  presumed  to 
have  been  executed  in  this  state,  unless  the  contrary  ap- 
pear. Franklin  v.  ThurstoUj  8  Blackf.  160;  Hutehins  v. 
Hanna,  8  Ind.  588.  So,  where  a  note  is  made  in  this 
state,  as  it  will  be  presumed  the  note  in  this  case  was. 
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payable  at  a  specified  bank,  but  not  naming  the  state  in 
which  it  is  situated,  it  will  be  presumed,  the  contrary  not 
appearing,  that  the  bank  is  situated  in  this  stafte,  because 
it  will  be  presumed  that  the  note  is  payable  in,  rather  than 
out  of,  the  state.  The  case  is  not  like  that  of  a  note  pay- 
able generally;  but  a  particular  place  of  payment  is 
specified,  though  the  state  in  which  the  payment  is  to  be 
made  is  not  mentioned.  The  maker  of  the  note  bound 
himself  to  pay  the  money  at  The  Citizens  National  Bank 
of  Indianapolis,  wherever  that  might  be  situated.  It 
will  not  be  presumed  that  he  bound  himself  to  pay  the 
money  out  of  the  state  in  which  the  note  was  executed. 
We  think  the  presumption  is  the  other  way,  and  that  the 
bank  specified  is  within  and  not  without  the  state.  The 
objection  to  the  complaint  is  not,  in  our  opinion,  weU 
taken. 

The  first  paragraph  of  the  defendant's  answer  is  in 
these  words:  "The  defendant,  James  P.  Walker,  for 
separate  answer  to  the  plaintiffi'  compUdnt  herein,  says 
that  the  promissory  note  in  said  complaint  mentioned  is 
not  his  note,  and  this  he  is  ready  to  verify."  There  was 
no  replication  to  this  paragraph  of  answer,  and  the  appel- 
lant claims  that  for  that  reason  it  stood  admitted  of  record 
that  the  appellant  was  not  the  maker  of  the  note.  The 
counsel  for  the  appellant,  in  their  brief,  say:  "this  is 
important,  for  in  looking  at  the  evidence,  we  can  do  so 
with  the  fact  conceded  in  the  pleadings,  that  the  note  in 
suit  is  not  the  note  of  the  appellant." 

There  are  two  conclusive  answers  to  the  position  thus 
assumed: 

First,  the  paragraph  of  answer  was  only  a  denial  of 
what  was  alleged  in  the  complaint,  viz.:  the  execution  of 
the  note  by  the  appellant.  It  alleged  no  new  matter,  and 
needed  no  replication  whatever. 

Second,  if  the  answer  had  contained  new  matter  re- 
quiring a  reply,  still,  the  going  to  trial  without  objection 
was  a  waiver  of  any  reply,  and  the  matter  of  the  answer 
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would  be  deemed  to  have  been  controverted  as  if  a  reply 
in  denial  had  been  filed.  See  Buskirk's  Practice,  286,  and 
cases  there  collected. 

Some  questions  are  made,  in  the  brief  of  counsel,  in 
respect  to  the  evidence  and  the  instructions  of  the  court. 
But  these  questions  are  not  properly  before  us.  The  in- 
structions are  not  in  the  record,  except  as  they  arc  con- 
tained in  a  bill  of  exceptions. 

On  the  28d  day  of  May,  1874,  the  appellant's  motion 
for  a  new  trial  was  overruled  and  judgment  rendered,  and 
sixty  days  were  given  appellant  in  which  to  file  his  bill  of 
exceptions.  The  bill  was  filed  on  the  23d  day  of  July  of 
the  same  year.  This  was  one  day  too  late.  The  counsel 
for  the  appellees  points  out  this  objection  to  the  bill  of 
exceptions,  and  we  can  not  regard  it  as  constituting  any 
part  of  the  record. 

There  is  no  error  in  the  record,  and  the  judgment  must 
be  affirmed. 

The  judgment  below  is  affirmed,  with  costs  and  five 
per  cent,  damages. 


Sharlet  v.  Thb  Statb. 

CaxmsAL  Law. — Indietmeni, — Forgery. — ^An  indictment  for  forgeiy  alleged 
that  the  defendant^  naming  him,  ''on/'  etc.,  ''at,"  etc.,  "did  nnlawfuUj, 
felonioosly  and  falsely  forge  and  counterfeit  a  certain  promiasory  note 
for  the  payment  of  money,  which  forged  and  counterfeit  note  is  as  fol- 
lows, to-wit  f  here  follows  a  copy  of  the  entire  note  in  words  and  figores, 
showing  it  to  have  been  payable  at  and  to  a  certain  bank,  named,  "with 
intent  to  defraud"  certain  persons,  naming  them,  "who  were  doing  btisi- 
ness  under  the  firm  name  of",  etc.,  naming  such  bank,  "contrary,"  etc 

Hddf  on  motion  to  quash,  that  such  indictment  is  good. 

Sams. — EMmoe, — Variance, — ^Foryery.— On  the  trial  of  the  defendant  on  an 
indictment  for  the  forgeiy  of  a  promissoiy  note,  the  plaintiff  offered  in 
evidence  such  note,  which  differed  from  the  copy  thereof  in  such  indict* 
ment  in  that  it  lacked  the  words  "  and  notice  of  protest "  as  set  out  in  9« 
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d&oae  of  nich  copy  reading  ''the  drawers  and  endoreers  Beverally  waive 
presentment  for  payment^  protest  and  noHee  of  protett  and  non*paymenl 
of  this  note." 
Hddf  that  such  yarianoe  was  fatal  and  that  such  note  was  not  admissible 
in  cTidenoe. 

From  the  BeEalb  Circuit  Court. 

L.  %7.  Blairj  for  appellant. 

W.  B.  Mc  Connelly  Prosecuting  Attorney,  for    the  State. 

Pbbeivs,  J. — Indictment  for  forgery,  consisting  of  two 
counts. 

The  first  is  as  follows,  omitting  the  title  of  the  cause,  etc.: 

"  The  grand  jurors  for  the  county  of  DeKalb,  in  the 
State  of  Indiana,  upon  their  oath  present  that  David  Shar- 
ley,  on  the  29th  day  of  August,  in  the  year  eighteen 
hundred  and  seventy-six,  at  said  county,  unlawfally, 
feloniously  and  falsely  did  forge  and  counterfeit  a  certain 
promissory  note  for  the  payment  of  money,  which  said 
forged  and  counterfeit  note  is  as  follows,  to- wit : 
"  *  1200.00.  Waterloo,  Indiana,  August  29th,  1876. 

"  *  Thirty  days  after  date,  we  or  either  of  us  promise  to 
pay  to  the  order  of  the  De£alb  Bank,  two  hundred  dollars, 
with  interest  at  ten  per  cent,  per  annum  after  maturity, 
the  interest  until  maturity  at  that  rate  having  Been  paid  in 
advance,  and  ten  per  cent,  attorney's  fees,  negotiable  and 
payable  at  the  DeKalb  Bank,  Waterloo,  Indiana,  value 
received,  without  any  relief  whatever  from  valuation  or 
appraisement  laws.  The  drawers  and  endorsers  severally 
waive  presentment  for  payment,  protest  and  notice  of 
protest  and  non-payment  of  this  note,  and  all  defences  on 
tiie  ground  of  any  eictension  of  the  lime  of  its  payment, 
that  may  be  given  by  the  holder  or  holders  to  them  or 
either  of  them : 

« <  Due .    No. .   '  "  *  John  Shirret, 

"  *  John  R.  Walker,* 
''with  intent  to  defraud  James  I.  Best  and  Charles  A. 
O.  McClellan,  who  were  doing  business  under  the  firm 
name  of  PeEalb  Bank,  contrary  to  the  form  of  the 
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statute  in  such  cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Indiana."  There  was  a 
second  count  for  uttering  and  publishing  as  true,  a  certain 
other  false,  forged,  etc.,  note,  a  copy  of  which  is  set  forth, 
and  which  is  literally  like  that  on  which  the  iirst  count  is 
predicated. 

A  motion  to  quash  the  indictment  was  overruled,  and 
exception  noted.  The  defendant  then  pleaded  the  general 
denial;  a  trial  followed;  verdict  against  the  defendant, 
fixing  as  his  punishment,  a  fine  of  twenty-five  dollars  and 
four  years  imprisonment  in  the  state-prison.  Motions  for 
a  new  trial  and  in  arrert  of  judgment  were  overruled,  and 
judgment  entered  on  the  verdict. 

On  the  trial,  the  state  offered  in  evidence,  as  the  note 
alleged  and  set  forth  by  copy  in  both  counts  of  the  indict- 
ment to  be  the  forged  note,  a  note,  of  which  the  follow- 
ing is  a  copy : 
"  $200.00.  WATHttLOO,  Indiana,  August  29th,  1876. 

^^  Thirty  days  after  date,  we  or  either  of  us  promise  to 
pay  to  the  order  of  the  DeKalb  Bank,  two  hundred  dol- 
lars, with  interest  at  ten  per  cent,  per  annum  after 
maturity,  the  interest  until  maturity  at  that  rate  having 
been  paid  in  advance,  and  ten  per  cent,  attorney's  fees, 
negotiable  and  payable  at  the  DeKalb  Bank,  Waterloo, 
Indiana,  value  received,  without  any  relief  whatever  from 
valuation  or  appraisement  laws.  The  drawers  and  en- 
dorsers severally  waive  presentment  for  payment,  protest 
and  non-payment  of  this  note,  and  all  defences  on  the 
ground  of  any  extension  of  the  time  of  its  payment,  that 
may  be  given  by  the  holder  or  holders  to  them  or  either 
of  them.  <^  John  Shibbbt. 

«  Due  September  80.    No.  648.      «  John  E.  Walkbb," 

To  the  admission  of  the  note  in  evidence,  the  defendant 
objected  on  the  ground  that  it  was  incompetent,  irrele- 
vant, etc.,  but  the  court  overruled  the  objection,  sjid 
permitted  the  note  to  go  in  evidence  to  the  jury.    Proper 
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exception  was  taken,  and  alleged  errors  are  properly 
assigned. 

The  court  did  not  err  in  overruling  the  motion  to 
quash  the  indictment,  and  its  imperfections,  if  it  had  any, 
were  not  such  as  were  fatal  under  sec.  61,  p.  386,  2  R. 
8. 1876. 

The  court  did  err,  in  admitting  the  note  in  evidence, 
because  of  a  variance  between  it  and  the  note  set  out  in 
the  indictment.  In  this  case  it  was  necessary  that  the 
instrument  offered  in  evidence  should  correspond  with 
that  stated  in  the  indictment.  A  mere  literal  variance, 
however,  that  is,  where  the  omission  or  addition  of  a 
letter  would  not  alter  or  change  a  word,  so  as  to  make  it 
another  word,  would  not  be  material.  1  Leach,  168 ;  1 
Cowp.  229.  Thus,  the  variance  between  Messes,  and 
Messrs.  would  not  be  material.  2  Russ.  Crimes,  9th  Ed. 
800 ;  Bicknell's  Grim.  Prac.  366.  See  Porter  v.  The  State, 
15  Ind.  433,  and  cases  cited. 

But  the  note  offered  in  evidence,  and  admitted  over 
defendant's  objection,  did  not  correspond  with  that  stated 
in  the  indictment.  There  was  more  than  a  literal  variance. 
There  was  a  verbal  variance  inconsistent  with  the  identity 
of  the  two  instruments,  in  this ;  the  note  set  forth  in  the 
indictment,  in  what  we  will  designate  its  waiver  clause, 
reads  thus :  ^^  the  drawers  and  indorsers  severally  waive 
presentment  for  payment,  protest  and  notice  of  protest 
and  non-payment  of  this  note." 

This  clause  of  the  note  admitted  in  evidence  reads  thus : 
"  The  drawers  and  indorsers  severally  waive  presentment 
for  payment,  protest  and  non-payment  of  this  note."  It 
does  not  contain  the  words  ^^and  notice  of  protest," 
which  are  contained  in  the  note  stated  in  the  indictment* 
For  this  error,  the  judgment  must  be  reversed. 

Reversed,  and  remanded  for  a.new  trial. 
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TBI8LER  V.  TrISLBB  ET  AL. 

pBAcncE. — Supreme  Court — Amended  Fteadmg  Supenedee  the  Ort^tnoi.— 
Where  a  demurrer  for  want  of  safficient  facts  has  been  sustained  to  a 
pleading  consisting  of  a  single  paragraph,  and  then  what  is  stjled  a 
second  paragraph  of  such  pleading  is  filed,  differing  in  matter  and  form 
from  such  original  pleading  only  in  its  prayer  for  relief,  on  appeal,  no 
question  is  presented  to  the  supreme  court  as  to  the  ruling  upon  such 
demurrer. 

From  the  Decatur  Circuit  Court. 

JB.  W.  Wilson^  G.  Bowers^  C.  Ewing  and  J.  K.  JEwingy 
for  appellant. 
J.  S.  Scobey  and  J.  2).  Miller j  for  appellees. 

HowKy  J. — ^Appellant,  as  plaintiff,  sued  the  appellees, 
as  defendants,  in  the  court  below.  Appellees  demurred 
to  the  complaint,  for  the  want  of  sufficient  facts  therein 
to  constitute  a  cause  of  action.  This  demurrer  was  sus- 
tained by  the  court  below,  and  to  this  decision  appellant 
excepted. 

Thereupon,  appellant  filed  what  is  called  in  the  record 
a  second  paragraph  of  his  complaint.  A  demurrer  to 
this  paragraph  was  overruled,  and  issues  were  formed 
thereon,  upon  which  a  trial  was  had  in  the  court  below, 
which  resulted  in  a  finding  for  the  appellant  against  the 
appellee  Talbot  T.  Trisler,  for  the  sum  of  thirteen  dollars, 
and  for  the  other  appellees  against  the  appellant.  There 
was  then  a  motion  by  appellant  for  a  new  trial,  which 
motion  was  overruled,  and  appellant  excepted,  and  judg- 
ment was  rendered  upon  the  finding  by  the  court  below. 

In  this  court,  the  only  errors  assigned  are  based  upon 
the  decision  of  the  lower  court,  sustaining  appellees' 
demurrer  to  appellant's  original  complaint.  In  our  opin- 
ion, this  original  complaint  is  not  properly  in  the  record 
of  this  cause.  It  is  provided  in  our  practice  act,  that 
^^  when  there  is  an  amended  pleading  of  the  same  matter 
subsequently  filed,  embracing  all  the  pleading  first  filed 
and  the  amendments  thereto,"  if  any,  ^^such  amended 
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pleading  only,"  and  not  the  "  pleading  first  filed,"  shall 
be  certified  by  the  clerk  of  the  court  below,  as  a  part  of 
the  record.  2  R.  S.  1876,  p.  242,  sec.  559.  Debreuil  v. 
Davis,  48  Ind.  896. 

In  this  case,  appellant  filed  in  the  court  below  what  he 
styled  a  second  paragraph  of  his  complaint.  We  have 
compared  this  paragraph  with  the  original  complaint,  and 
we  find  that  all  the  matters  of  fact  stated  in  the  latter, 
and  none  other,  are  repeated  in  almost  the  same  language, 
in  the  former,  and  that  the  only  perceptible  difference 
between  said  original  complaint  and  the  so-called  second 
paragraph  is  to  be  found  in  their  prayers  for  relief. 
Indeed,  appellant's  counsel  admit,  in  their  brief  in  this 
cause,  that  the  second  paragraph  was  ^'  substantially  the 
same  complaint,"  as  the  original  complaint. 

We  hold,  therefore,  that  the  original  complaint  is  not 
properly  any  part  of  the  record  of  this  cause,  and  for  this 
reason  the  errors  assigned  thereon  present  no  questions 
for  our  consideration. 

The  judgment  of  the  court  below,  therefore,  is  affirmed, 
with  costs. 


ZiieaLSB  V.  Powell. 

ICaucious  Pbosecutiok.— jREecKitn^.—The  complaint  in  a  suit  for  malicious 
prosecation  need  not  allege  that  the  defendant /oMy,  as  well  as  "mali- 
cioQsly  and  without  probable  cause ",  made  the  accusation  upon  which 
the  plaintiff  was  arrested,  tried  and  acquitted. 

Sake. — JuOioR  of  the  Pttue, — JppointmeTU  of  Special  Con&tahle, — Arre$t  hy, — 
On  issuing  process  against  the  defendant  in  a  criminal  prosecution,  a 
justice  of  the  peace  made  and  signed  an  entry  of  record  in  such  cause 

'  that  a  '' warrant  issued  to"  A.,''ipecia/  constable";  but  the  warrant  itself, 
on  its  face,  was  addressed  to  said  A^  as  "deputy  constable",  and  A.,  in 
making  his  return  of  anest  thereon,  signed  himself  as  A.,  ''special  oon- 
sUbW 
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Eddy  that  such  entry  oi  appointment  was  sufficient,  and  gnch  appointment 
was  not  Yitiated  by  such  use  of  the  word  dqmty  instead  of  epeeioL 

Same. — Instnietions  to  Jury. — Ikmaga. — Oonstructum  af  Statute, — Onnii'nal 
Lam. — A  person  who  has  instituted  a  criminal  prosecution  against  anoth- 
er, consummated  by  the  acquittal  of  the  defendant,  is  not  liable  to  pros- 
ecution under  section  18  of  the  act  defining  misdemeanors,  etc,  2  B.  S. 
1876,  p.  465 ;  and  therefore  in  a  suit  for  malicious  prosecution,  growing 
out  of  such  criminal  prosecution,  there  is  no  error  in  instructing  the  jury 
trying  such  cause  that  they  may  award  punitive  as  well  as  compensatory 
damages  against  the  defendant. 

Samb. — Damages. — May  Tndude  AUomei^s  Fee. — In  a  suit  for  malidouB 
prosecution,  the  damages  assessed  may  include  a  reasonable  attorney's 
fee,  for  which  the  plaintiff  became  liable  in  defending  himself  in  the 
criminal  prosecution  against  him,  though  he  has  not  yet  paid  the  same. 

From  the  Vanderburgh  Circuit  Court. 

S.  B.  Hombrook  and  P.  Maier^  for  appellant. 
J.  S.  Buchanan^  H.  C.  Gooding  and  C.  Buchanan,  for  ap- 
pellee. 

PEBKiNBy  J. — ^Powell,  the  plaintiff  below,  sued  Ziegler 
for  maliciouB  prosecution.    He  alleged,  in  his  complaint, 
that,  on,  etc.,  at,  etc.,  Ziegler  went  before  C.  L.  Roberts, 
a  justice  of  the  peace,  of,  etc.,  in,  etc.,  and  charged  the 
plaintiff,  Powell,  by  affidavit,  with  having  feloniously 
stolen  one  game  chicken,  of  the  value  of  ten  dollars,  and 
caused  him  to  be  arrested  on  the  charge ;  that  afterwards, 
on,  etc.,  said  Powell  had  a  hearing  before  the  justice,  on 
the  charge,  and  was  acquitted,  adjudged  not  guilty  and 
discharged,  and  that  said  Ziegler  had  taken  no  further 
steps  in  said  prosecution,  but  had  completely  abandoned 
the  same ;  that  the  charge  had  been  extensively  published 
by  these  proceedings,  greatly  to  the  damage  of  the  plain- 
tiff, Powell;  that  the  charge  was  made  maliciously,  and 
without  probable  cause,  etc.;  that  the  plaintiff  had  to,  and 
did  become  liable  to,  pay  twenty-five  dollars,  as  attorney's 
fees,  in  defending  himself  against  said  charge.    Demurrer 
to  the  complaint  overruled,  cause  tried  on  the  general  de- 
nial, verdict  for  the  plaintiff  for  one  hundred  dollars,  and 
judgment,  over  motions  for  a  new  trial  and  in  arrest  of 
judgment,  on  the  verdict 
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The  appellant,  in  his  brief,  relies  upon  four  alleged 
•iTorB  for  a  reversal  of  the  judgment: 

1.  He  inBists  that  the  court  erred  in  overruling  the 
demurrer  to  the  complaint.  The  defect  in  it,  insisted 
upon,  is,  that  it  does  not  aver  that  the  defendant  falsely ^ 
as  well  as  maliciously  and  without  probable  cause,  made 
the  accusation.  We  think  the  complaint  is  sufficient. 
The  complaint  charges  a  regular  prosecution  for  a  felony, 
resulting  in  an  acquittal  of  the  defendant  therein,  before  a 
court  of  competent  jurisdiction.  If  it  be  necessary  in 
such  a  case  for  the  complaint  to  show  that  the  charge 
was  falsely  made,  that  fact,  prima  facie,  appears,  it  seems 
to  us,  by  the  averment  that  the  person  charged  was  tried 
and  finally  acquitted  of  the  charge.  But  we  do  not  think 
it  materisJ  that  the  complaint  should  aver,  specially,  that 
the  charge  was  falsely  made,  meaning  that  the  charge  was 
false ;  because  the  plaintiff  could  not  recover  in  this  suit, 
by  simply  proving  the  charge  false  and  malicious;  nor 
would  it  be  necessary  for  the  defendant,  in  order  to  suc- 
ceed in  his  defence,  to  prove  that  it  was  true.  His  evi- 
dence would  only  necessarily  relate  to  the  three  points,  of 
probable  cause,  malice,  and  prosecution  ended.  A  com- 
plaint averring  only  that  a  charge  was  made  falsely  and 
maliciously,  before  a  competent  court,  upon  which  the 
person  charged  had  been  finally  acquitted,  would  be  bad 
on  demurrer,  on  account  of  omitting  the  allegation 
"without  probable  cause,"  for  the  reason  that  it  would 
not  state  facts  constituting  a  cause  of  action.  However 
Mse  the  charge  might  have  been,  if  the  person  making 
it  had  probable  cause  for  so  doing,  he  would  not  be  liable 
in  a  suit  for  malicious  prosecution.  Bee  ScoUen  v.  Lonff- 
feOaw,  40  Ind.  28;  Standiff  v.  Palmeterj  18  Ind.  821. 

2.  The  next  alleged  error  arises  on  these  facts:  the 
chaige  of  larceny  by  Ziegler  against  Powell  was  contained 
in  an  affidavit  filed  by  the  former,  before  Mr.  Justice 
Boberts,  who  issued  a  warrant  thereon,  addressed  and 
delivered  to  Frank  M.  Link,  deputy  constable,  by  whom 
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it  was  executed  by  the  arrest  of  Powell.    The  return  upon 
the  warrant  was : 

^^Came  to  hand  September  29th,  1874.  I,  as  com- 
manded, have  served  the  within  writ,  and  have  the  de- 
fendant now  here  in  court. 

"  September  30th,  1874."  "  Fraioc  M.  Like, 

"  Special  Constable,  P.  S." 

The  entries  upon  the  justice's  docket,  following  the 
copy  of  the  affidavit,  touching  the  acting  constable,  are 
these : 

"  September  29th,  1874.  Warrant  issued  to  Prank  M. 
Link,  special  constable.  <<  C.  L.  Bobbrts,  J.  P." 

"  September  80th,  1874.  Warrant  returned,  indorsed," 
here  follows  a  copy  of  the  constable's  return,  above 
copied,  signed  Frank  M.  Link,  special  constable.  A 
subpoena  for  witnesses  was  issued.  The  copy  of  the  re- 
turn on  it,  on  the  justice's  docket,  is: 

'^  Subpcena  returned  served.  Service,  mileage  and  re- 
turn, ninety  cents. 

«  F.  M.  Link,  Special  Constable." 

On  the  trial  of  this  cause,  the  warrant,  the  return  upon  it, 
and  the  record  of  the  trial  and  proceedings  made  by  the 
justice  were  admitted  in  evidence.  The  defendant  ob- 
jected to  their  admission,  on  the  ground  that  they  did 
not  show  the  appointment  of  Link  as  a  special,  but  as  a 
deputy,  constable,  in  the  case  in  which  he  acted ;  that  the 
proceedings  of  the  justice  were,  consequently,  illegal  and 
void,  and,  therefore,  that  an  action  of  trespass,  not  of 
malicious  prosecution,  was  the  remedy. 

The  statute  authorizing  the  appointment  of  special 
constables,  provides  that  the  justice  may  appoint  a  special 
constable  to  act  in  a  particular  cause,  and  shall  note  such 
appointment  in  such  cause  on  the  docket,  and  shall  direct 
process  to  him  by  name.  This  is  an  imperative  provision. 
Dietrichs  v.  Schaw^  48  Ind.  175.  And  we  think  it  was 
substantially  complied  with  in  this  case.  The  warrant 
was  issued  to  Frank  M.  Link,  by  name,  and  delivered  to 
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him.  The  justice  then  entered  upon  his  dooket,  as  an 
entry  in  the  case, ''  warrant  issued  to  Frank  M.  link, 
special  constable,"  and  signed  that  entry,  ^^  C.  L.  Roberts, 
justice."  The  constable  received  the  appointment  as 
tliat  of  a  special  constable,  and  returned  his  action  upon 
all  processes  in  that  character.  But  the  justice  made  an 
unnecessary  and  erroneous  designation  of  the  character 
of  Link's  appointment  in  the  warrant ;  and  the  question 
is,  does  such  erroneous  designation  vitiate  the  appoint- 
ment of  Link  as  special  constable,  which  was  actually 
made  and  noted  on  the  docket  of  the  justice?  We  think 
not  We  think  the  proceedings  before  the  justice  were 
substantially  conformable  to  the  statute,  and  valid,  and 
that  the  objection  to  their  admission  in  evidence  was 
lightly  overruled. 

8.  The  third  alleged  error  relates  to  the  measure  of 
damages. 

The  court  instructed  the  jury  that,  in  addition  to  com- 
pensatory damages,  they  might,  if  they  thought  the  cir- 
cumstances of  the  case  justified,  give  punitive  damages. 

This  instruction  was  excepted  to,  and  counsel  argue 
that  it  is  erroneous,  because,  they  assume,  the  person  who 
malicioasly  prosecutes  another  is  liable  by  our  criminal 
code  to  indictment  and  punishment  for  the  act,  as  a  crim- 
inal. The  section  of  the '  statute  which  they  claim  au- 
thorizes such  punishment  reads  thus : 

"Sec.  18.  If  any  person  shall  maliciously,  without 
probable  cause,  attempt  to  cause  an  indictment  to  be 
found,  or  other  prosecution,  fo^any  crime  or  misdemeanor, 
to  be  commenced  against  any  person ;  or  if  two  or  more 
persons  shall  conspire  together  for  that  purpose,  the  per- 
son so  sought  to  be  indicted  or  otherwise  prosecuted  being 
innocent,  such  person  or  persons  so  offending  shall  be 
fined  not  exceeding  one  thousand  dollars,  to  which  may  be 
added  imprisonment  not  exceeding  six  months."  2  K.  8. 
1876,  p.  466. 

Vol.  LIV.— 12 
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This  Bection  of  the  misdemeanor  act  applies  to  an  at- 
tempt to  canse  an  indictment  to  be  found,  or  a  prosecution 
to  be  commenced;  not  to  a  consummated  prosecution. 
Such  are  its  terms.    There  is  no  ambiguity  about  them. 

The  court  instructed  the  jury  that  they  might  include, 
as  an  item  in  making  up  the  aggregate  of  damages,  if 
the  evidence  justified  it,  a  reasonable  attorney's  fee  for 
defending  the  malicious  prosecution,  for  which  the  plain- 
tiff might  have  become  liable,  but  which  he  had  not 
paid. 

We  think  the  authorities  justify  this  instruction.  Field 
on  the  Law  of  Damages,  544 ;  Munns  v.  Duponty  1  Hare 
&  W.  Lead.  Gas.,  5th  ed.,  pp.  249,  276 ;  Sedgw.  Dam,,  6th 
ed.,  p.  110.  The  amount  of  the  verdict  and  judgment  in 
this  case,  as  has  been  stated,  was  one  hundred  dollars. 

The  judgment  is  affirmed,  with  costs. 


_  Kbutz  bt  al.  v.  Stbwabt. 

rTTw 
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■^   178  Statute  op  Frauds. — OonUraei, — PUading, — A  yerbal  promise,  by  the  payee 

147  683  fQ  the  maker  of  a  promiflsory  note,  that  if  the  latter  will  forbear,  for  a 

reaeonable  time,  to  issue  execution  upon  a  judgment  in  his  favor  and 
against  a  third  person,  then  he,  such  payee,  will  then  pay  such  judg- 
ment by  giving  to  said  maker  a  credit  for  the  amount  thereof  upon  such 
promissory  note,  is  within  the  statute  of  frauds  and  void ;  and,  in  a  suit 
upon  such  note  against  said  maker,  a  paragraph  of  answer  setting  up 
such  agreement  as  a  defence  is  bad  on  demurrer. 
Same. — Contract. — Ckmnderaiion, — ^A  verbal  agreement,  made  upon  a  yala- 
able  consideration,  may  nevertheless  be  void  by  the  statute  of  frandsy 
because  it  is  not  in  writing. 
pLEAnnvG. — Contract, — IS'etumption, — A  promise  set  up  in  a  pleaditig,  with- 
out an  averment  therein  that  it  is  in  writing  and  without  any  copy  of 
such  promise  attached  thereto,  is  presumed  to  have  been  made  by  paroL 

From  the  Switzerland  Circuit  Court. 

S,  Carter  and  W.  iZ.  Johnson^  for  appellants. 
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J.  A,  Works  and  J.  D,  WorkSj  for  appellee. 
WoRDENy  C,  J. — ^Action  by  the  appellee  against  the 
appellants,  upon  certain  promissory  notes  executed  by  the 
defendants  to  the  plaintiff.     Judgment  for  the  plaintiff. 

The  court  below  sustained  a  demurrer  for 'want  of 
sufficient  facts  to  the  second  paragraph  of  the  defendants' 
answer,  and  this  ruling  is  the  only  one  supposed  to  have 
been  erroneous. 
The  paragraph  of  answer  is  as  follows,  viz.: 
"And  the  defendants  for  further  answer  say,  as  to  the 
sum  of  one  hundred  and  forty-six  dollars  and  fifty-five 
cents,  parcel  of  the  amount  sued  for  in  this  action,  that 
on  the  18th  day  of  November,  1871,  they  recovered  in 
their  firm  name  a  judgment  against  Stephen  Stewart,  son 
of  the  plaintiff,  for  one  hundred  and  twenty-six  dollars 
and  fifty  cents,  and  costs  of  suit  taxed  at  one  dollar  and 
seventy-five  cents,  in  all  the  sum  of  one  hundred  and 
twenty-eight  dollars  and  twenty-five  cents,  before  one 
Edrington,  a  justice  of  the  peace  of  Switzerland  county, 
Indiana.    That  after  the  recovery  of  said  judgment,  and 
before  the  time  for  the  stay  of  execution  had  expired, 
to  wit,  on  the  20ih  day  of  November,  1871,  in  considera- 
tion that  [such]  justice,  at  the  special  instance  and  request 
of  the  plaintiff,  would  forbear  and  not  issue  execution  on 
said  judgment,  that  he,  the  plaintiff,  would  stay  the  exe- 
cution   on    said  judgment   by   becoming    replevin  bail 
thereon  the  next  time  that  he,  the  plaintiff,  came  to 
Florence,  in  said  county,  where  the  ofiice  of  said  justice 
was,  which  woul4  be  in  a  few  days ;  and  the  defendants 
aver  that  said  justice,  at  the  special  instance  and  request 
of  the  plaintiff,  did  forbear  to  issue  execution  on  said 
judgment  until  after  the  next  time  plaintiff   came  to 
Florence,  and  until  after  the  time  for  staying  said  execu- 
tion had  expired,  and  until  the  present  time;  and  the 
defendants  aver  that  sidd  plaintiff  failed  and  neglected  to 
stay  said  execution  by  signing  an  agreement  to  become 
replevin  bail  thereon ;  that  after  the  time  allowed  by  law 
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for  the  stay  of  execution  on  said  judgment  had  expired, 
to- wit,  on  the day  of  November,  1872,  in  considera- 
tion that  the  defendants,  at  the  special  instance  and  request 
of  the  plaintift*,  would  not  issue  execution  on  said  judg- 
ment against  the  said  Stephen  Stewart,  and  would  forbear 
to  proceed  on  said  judgment  for  a  reasonable  time,  until 
the  defendants  paid  the  notes  sued  on  in  this  action,  the 
plaintiff  undertook  and  promised  the  defendants,  that  he 
would  pay  the  amount  of  said  judgment  to  the  defendants, 
principal  and  costs,  together  with  ten  per  cent,  interest 
thereon  from  the  date  of  the  said  judgment  until  the  pay- 
ment of  the  notes  sued  on  in  this  action,  by  crediting  the 
said  notes  with  the  amount  of  said  judgment  and  costs, 
together  with  interest  thereon  at  the  rate  aforesaid ;  and 
the  defendants  aver  that,  confiding  in  the  promise  and 
undertaking  of  the  plaintiff,  they  did  forbear  to  issue 
execution  on  said  judgment,  and  [did]  give  time  of  pay- 
ment of  the  same  from  said  day  until  the  present  time, 
and  that- the  plaintiff,  although  requested  so  to  do,  has 
wholly  failed  and  refused  to  give  defendants  credit  on 
said  notes,  with  the  amount  of  said  judgment  and  costs, 
together  with  ten  per  cent,  interest  thereon  from  the  date 
of  said  judgment,  amounting  in  all  to  the  sum  of  one 
hundred  and  forty-six  dollars  and  fifty-five  cents,  upon 
being  paid  the  balance  due  upon  said  notes  after  deduct- 
ing other  amounts  paid  thereon,  and  that  the  defendants 
now  are  willing,  and  always  have  been  ready  and  willing, 
to  satisfy  and  discharge  said  judgment,  and  now  offer  to 
discharge  the  same,   or  to  transfer  i^  to  the  plaintiff. 
Wherefore  the  defendants  ask  to  have  the  amount  of 
said  judgment  and  costs,  with  interest  thereon,  amount- 
ing to  said  sum,  'set  off  against  any  amount  that  may  be 
due  plaintiff  on  said  notes  sued  on,  and  for  other  proper 
relief." 

The  substance  of  the  case  made  by  the  paragraph  of 
the  answer  is,  that  the  plaintiff  agreed,  in  consideration 
that  the  defendants  would  forbear  to  issue  execution  on 
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the  judgment  against  Stephen  8tewart,  and  would  give  a 
reasonable  time  as  stated,  that  he,  the  plaintiff,  would 
pay  the  same  to  defendants  by  crediting  the  amount 
thereof  on  the  notes  sued  upon. 

This,  it  seems  to  us,  was  a  promise  to  answer  for  the 
debt  of  another,  and  within  the  statute  of  frauds.  The 
promise  must  be  presumed  to  have  been  by  parol,  as,  if 
in  writing,  a  copy  would  be  required  to  be  set  out.  The 
appellants'  counsel  have  cited  authorities  to  show  that 
the  consideration  alleged  was  sufficient  to  support  the 
promise.  This  may  be  conceded.  A  promise  without 
any  consideration  to  support  it  would  be  nudum  pactunij 
and  void  at  common  law,  without  any  reference  to  the 
statute  of  frauds.  And  since  the  statute,  promises  may 
be  made  upon  sufficient  considerations  to  support  them, 
which  will  still  be  void,  not  being  in  writing  as  required 
by  the  statute.  Thus,  in  Berkshire  v.  Young^  45  Ind.  461, 
it  was  said,  ^^  In  fact,  the  averment  in  the  complaint  shows 
that  it  was  nothing  more  than  an  unwritten  promise  to 
pay  the  debt  of  another,  for  a  valuable  consideration.  To 
hold  such  a  promise  binding  would  practically  nullify  the 
statute.  Its  purpose  would  be  utterly  defeated,  and  the 
binding  force  of  contracts  would  depend  upon  the  ques- 
tion of  whether  they  were  founded  upon  a  valuable  con- 
sideration, and  not  whether  they  were  in  writing  and 
signed  as  the  statute  requires." 

The  question  upon  which  the  case  must  turn  is,  whether 
the  contract  or  agreement,  set  up  in  the  paragraph,  put 
an  end  to  the  judgment  against  Stephen  Stewart;  or, 
whether  that  was  left  in  force,  and  Stephen's  liability 
thereon  to  the  defendants  continued.  K  the  judgment 
was  merged  into  the  new  agreejDlent,  and  Stephen  dis- 
diarged  from  his  liability  thereon,  then  the  promise  of 
the  plaintiff  to  pay  it  must  be  regarded  as  an  original 
promise,  and  not  within  the  statute  of  frauds.  In  such 
case,  the  debt  ceased  to  be  the  debt  of  Stephen,  and 
became  the  sole  debt  of  the  plaintiff,  who  thus  promised 
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to  pay  it.  On  the  other  hand,  if  Stephen  still  continued 
liable  to  the  defendants  on  the  judgment,  the  plaintiff's 
promise  to  pay  it  was  collateral  and  within  the  statute. 
If  Stephen's  liability  continued,-  the  plaintiff  did  not 
make  the  debt  his  own,  and  his  promise  was  to  answer 
for  the  debt  of  another.     Orosby  v.  JerdomaUj  37  Ind.  264. 

There  is  nothing  in  the  pleading  which  shows  that 
Stephen  Stewart  was  discharged  from  his  liability  on  the 
judgment.  His  liability  continued,  for  aught  that  ap- 
pears, notwithstanding  the  plaintiff's  promise  to  pay  the 
judgment.  And  we  think  it  clear,  that  if  the  plaintiff 
had  paid  the  judgment  to  the  defendants,  by  crediting 
the  amount  of  it  upon  the  notes,  as  stipulated  for,  that 
would  have  discharged  Stephen  from  his  obligation  on 
the  judgment  to  the  defendants.  See  3  Parsons  Con. 
21,22,23. 

The  court,  in  our  opinion,  committed  no  error  in  sus- 
taining the  demurrer  to  the  paragraph  of  answer. 

The  judgment  below  is  affirmed,  with  costs. 


Aldridob  v.  Ribtre. 

Landlobd  and  TEVAirr. — AtUinmeiiL — Heading. — ^Where  the  lessee  for  a 
jear  of  a  tract  of  land  executed  to  his  lessor  a  promissory  note  for  the 
rent  under  such  lease,  and,  upon  suit  ihereon  by  an  assignee  thereof, 
seeks  to  avoid  the  payment  thereof  by  pleading  that,  before  he  had  had 
notice  of  such  assignment,  he  had  made  payment  of  such  rent,  on  de- 
mand, to  a  stranger,  who  then  plaimed  and  still  claims  title  to  such  land, 
under  a  deed,  executed  to  him  during  such  year  by  the  proper  sherifi^ 
pursuant  to  a  sale  of  said  land  by  such  sheriff,  by  virtue  of  a  decree  of 
foreclosure  and  order  of  sale,  rendered  by  the  proper  court  in  a  suit  upon 
a  mortgage  on  such  land,  executed  by  a  third  person  prior  to  the  grant- 
ing of  such  lease,  but  such  answer  does  not  aver  the  dates  of  such  decree 
and  sale,  it  is  bad  on  demurrer. 

From  the  Posey  Circuit  Court. 
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S.  M.  Spencer  and  W.  Loudonj  for  appellant. 
E.  D.  Oweriy  for  appellee. 

BiDDLB,  J. — ^This  action  is  founded  on  a  promissory  note 
dated  August  20th,  1873,  made  by  the  appellant  to  John 
W.  Bacon,  and  by  him  assigned  by  indorsement  to  the 
appellee. 

Answer,  admitting  the  note  and  indorsement,  but  aver- 
ring that  the  note  was  given  for  rent  under  a  lease  of 
certain  lands  from  John  W.  Bacon  to  the  maker,  for  the 
term  of  one  year  from  the  date  of  the  note.  That  before 
the  lease  was  made,  Isaac  Bacon,  the  father  of  John,  had 
executed  a  mortgage  on  the  premises  to  James  Buchanan, 
to  secure  the  payment  of  one  thousand  dollars;  that 
afterwards,  on  the  10th  day  of  March,  the  mortgage  was 
foreclosed  in  the  court  of  common  pleas  of  Posey  county, 
^^  and  said  real  estate  was  duly  sold  on  the  said  decree  of 
foreclosure,"  to  certain  persons,  named,  to  whom  the 
sheriff  duly  executed  a  certificate  of  purchase,  which  was 
assigned  to  Washington  Boice ;  ^^  and  on  the  18th  day  of 
April,  1874,  the  said  real  estate,  not  having  been  re- 
deemed, was  conveyed  by  said  sheriff  to  said  Boice,  by 
deed  duly  executed  and  delivered  to  him."  That  after  the 
execution  of  said  deed,  and  before  the  note  became  due, 
and  before  notice  of  its  assignment  to  appellee,  Boice  de- 
manded from  the  appellant  the  rent  for  said  premises, 
during  the  term  for  which  the  note  was  executed,  which 
was  paid  to  Boice  by  the  appellant.    Wherefore,  etc. 

A  demurrer  was  filed  to  this  answer,  alle^ng,  as  ground, 
the  insufiiciency  of  the  facts  stated.  The  demurrer  was 
JEiastained.  The  appellant  declined  to  plead  further,  and 
the  court,  over  his  exceptions,  rendered  judgment  for  the 
appellee. 

The  averments  in  this  answer  are  so  imperfect  and  un- 
certain, that  they  present  no  issuable  fact.  It  alleges  that 
the  foreclosure  of  the  mortgage  was  had  on  the  10th  day 
of  March,  but  in  what  year  is  not  stated.  There  is  no 
date  given  to  the  sale  under  the  decree.    The  only  date 
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mentioned  Uuit  ootild  affect  fhe  case  is  the  date  of  the 
sheriff's  deed,  the  13th  day  of  Aprils  1874.  These  facts 
do  not  show  that  Boioe's  title-^whatever  it  may  he,  and 
however  it  may  affect  the  qnestion  ot  rent,-— covers  the 
term  which  the  appellant  held  from  John  W.  Bacon.  We 
might  guess,  from  the  date  of  the  deed  to  Boice,  that  the 
sale  under  the  decree  took  place  one  year  before,  but  a 
pleading  must  be  a  statement  of  facts.  We  may  infer 
law  from  facts,  but  never  &ct8  from  law.  Facts  must  be 
stated  by  the  parties,  the  law  must  be  known  by  the 
court 

The  appellant  claims  that  the  consideration  of  the  note 
has  wholly  failed,  because  his  landlord's  title  to  the  prem- 
ises failed  during  the  term  of  the  lease,  by  being  trans- 
ferred to  Boice  under  the  decree  and^  sale,  but  the  facts 
averred  do  not  present  the  question. 

The  court  committed  no  error  in  sustaining  the  demor- 
rer  to  the  answer. 

The  judgment  is  affirmed,  with  costs. 
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Jaoksok  TowisraHiP  v*  Thb  Home  iNstmiiroB  Compakt,  of 

Columbus,  Ohio. 

TowKsmp  Tbubtsb.— OmAtui.— C^vfl  tmd  Sekool  Sfbviui^p.— The  tnigtee  of 
a  civil  township,  as  such,  has  no  aathority  to  execute  a  contract,  or  incur 
a  liability  for  the  benefit  of  the  property  of  the  school  township  of  which 
he  is  also  tmstee. 

Same.— CraAxMf  Ay.— JbrfioiilBr  Word»  and  nroBmr^Wten  a  townaUp 
trustee  executes  a  contract,  therein  describing  himself  as  acting  for  the 
**  township,"  such  description  is  held  to  mean  the  dyil — not  the  school — 


Jrom  the  Himtington  Circuit  Court 

JB[.  B.  Sayler  and  J.  B.  Kenner,  for  appellant. 
L.  P.  MiUigan  and  A.  Moare^  for  appellee. 
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Pbrkins,  J. — ^The  appellee  saed  the  appellant  on  a 
promissory  note,  which  is  in  the  words  following,  viz : 
'<f280.00.  BoANOKB,  Indiana,  November  4th,  1870. 

<'  Two  years  after  date,  as  trustee  of  Jackson  township, 
I  promise  to  pay  to  the  order  of  Home  Insurance  Com* 
pany,  of  Columbus,  Ohio,  two  hundred  Mid  eighty  dollars, 
for  insurance  on  school-houses  for  said  township,  payable 
at  First  National  Bank,  Huntington,  Indiana,  value 
received,  without  any  relief  whatever  from  valuation  or 
appraisement  laws,  with  interest  annually  at  six  per  cent, 
until  due,  and  ten  per  cent,  after  due,  and  all  costs  and 
attorney's  fees  for  collection,  if  said  note  is  not  paid  at 
maturity.  M.  Minkioh, 

^'Trustee  of  Jackson  Township.*' 

The  c<nnplaint  contained  a  second  paragraph  on  ac* 
count,  for  lihe  money  due  for  the  insurance,  accompanied 
by  a  bill  of  particulars.  The  appellant  demurred  to  each 
paragraph  of  the  complaint,  assigning  for  cause  that  the 
same  did  not  constitute  a  cause  of  action  against  said 
appellant.  The  court  overruled  the  demurrer,  the  appel- 
lant, the  township,  electing  to  stand  by  her  demurrer, 
excepted  to  the  ruling  of  the  court,  refosied  to  answer 
over,  and  the  insurance  company  had  judgment  for  the 
amount  of  the  note.  The  township  appeals  to  this 
court,  and  here  assigns  for  «nror  the  overruling  of  her 
demurrer  to  the  complaint. 

A  compliant,  to  be  good,  must  state  facts  sufficient  to 
constitute  a  cause  of  action  in  £ftvor  of  the  party  who 
sues,  and  against  the  party  who  is  sued.  In  this  case,  the 
party  sued  is  Jackson  Township,  Huntington  county, 
Indiana.  The  court  judicially  knows  that  Jackson 
Township,  the  de£^dant,  had  no  power  to  make  the  con- 
tract or  incur  the  liability,  to  enforce  which  this  suit  was 
brought.  The  powers  of  the  township  are  conferred  by 
a  general  law  or  statute,  of  which  the  court  takes  judicial 
notice,  and  are  determined  and  defined  by  the  construc- 
tion of  the  statute.    The  court  had  this  question  under 
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consideratioa,  and  decided  it,  in  McLaughlin  v.  Shelby 
Tawnshipy  52  Ind.  114.  It  held  that  the  township  had  no 
power  to  make  a  contract  for  the  building  of  a  school- 
house.  And  if  it  has  no  power  to  build,  it  requires  no 
argument  to  show  that  it  has  no  power,  unless  specially 
conferred,  to  insure  a  school-house. 

One  and  the  same  person  acts  as  trustee  for  the  town- 
ship, and  for  the  school  township,  two  corporations 
within  the  same  territory.  The  corporations  are  distinct, 
their  powers  are  different,  and  the  accounts  of  the  two 
should,  to  prevent  confusion,  be  kept  separate ;  and  the 
person  acting  in  the  double  capacity  of  trustee  for  both, 
in  making  contracts,  should  designate  the  character  in 
which  he  acts  in  the  particular  case^  that  it  may  appear 
for  which  corporation  he  is  acting,  and  which  is  to  be 
bound  by  his  act.  In  this  case,  he  describes  himself  as 
acting  for  the  <<  township,"  simply,  which  means  the  civil, 
not  the  school  township,  and  his  action  in  the  premises 
was  without  authority  and  void.  Sims  v.  McClurej  52 
Ind.  267- 

Judgment  reversed,  with  costs,  and  the  cause  remanded 
for  further  proceedings  in  accordance  with  this  opinion. 


54  1861 

»38  8l| 

M  180 

146  582 


Whtcb  v.  Stbllwagon. 

LunOLOBl)  AND  Tehant. — AeHon  far  Botaeaaicn. — DamageB, — ^In  an  action 
bj  a  landlord  against  his  tenant  to  recover  the  posseesion  of  the  leased 
premises  and  damages  for  the  unlawful  detention  thereof,  sec.  11  of  the 
act  of  May  18th,  1852,  2  B.  a  1876,  p.  662,  anthoriies  the  assessment  of 
damages  for  sach  detention  until  the  time  of  such  trial,  and  there  ia  no 
error  simply  in  the  assessment  of  greater  damages  than  the  amoimt 
claimed  in  the  complaint  in  such  case. 

PftAcncB. — Supreme  Court. — AmendmenL — ^Where  an  amendment  might 
have  been  allowed  in  the  court  below  upon  motion,  on  appeal  to  the 
supreme  court  such  amendment  wiU  be  deemed  as  made. 


r' 


FOVEMBEE  TERM,  1876.  187 

Wliite  V.  SteUwagon. 

From  the  Marion  Circuit  Coart 

W.  P.  Adkinaon  and  —  Johnston^  for  appellant. 
W.  W.  Wooden,  Jr.,  for  appellee. 

BiBDLS,  J. — Suit  by  appellee,  a  landlord,  against  the 
appellant,  his  tenant,  to  recover  possession  of  real  estate 
for  the  non-payment  of  rent,  and  damages  for  the  deten- 
tion.  The  action  was  commenced  before  a  justice  of  the 
peace.  Judgment  for  possession  and  twenty  dollars  dam- 
ages. Appeal  to  the  civil  circuit  court.  Judgment  therem 
for  possession  and  seventy  dollars  damages.  Appeal  to 
this  court  because,  as  the  appellant  alleges  in  his  motion 
for  a  new  trial: 

First.    The  judgment  is  contrary  to  the  evidence. 

Second.  The  judgment  is  not  supported  by  the  evi- 
dence. 

Third.    The  judgment  is  contrary  to  law* 

Fourth.    The  damages  are  excessive. 

Fifth.  The  damages  are  greater  than  the  amount 
claimed  in  the  complaint. 

Sixth.  There  is  error  in  the  amount  of  damages  as- 
sessed. 

We  have  carefully  examined  all  of  these  assigned 
causes,  several  of  which  mean  the  same  thing,  and  can 
not  discover  that  any  of  them  exist  in  the  case.  There  is 
some  conflict  in  the  evidence,  but  the  preponderance  is 
with  the  finding.  The  appellant  vigorously  urges  the 
point  that  the  complaint  claims  but  twenty  dollars  dam- 
ages, while  the  finding  is  for  seventy  dollars,  and,  to  con- 
vince us  that  this  is  error,  cites  Boberts  v.  Muir,  7  Ind. 
544,  and  May  v.  7^  State  Bank,  9  Ind.  283. 

He  was  not  aware,  doubtless,  that  these  cases,  as  to  that 
point,  have  been  modified,  if  not  indeed  overruled,  in  the 
case  of  Webb  v.  Thompaony  28  Ind.  428,  and  subsequent 
cases.  Besides,  the  statute,  in  a  case  like  this,  expressly 
authorizes  the  damages  for  the  detention  of  the  premises 
to  '^  be  estimated  up  to  the  time  of  each  trial."  2  R.  S. 
1876,  p.  662,  sec.  11. 
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As  to  the  damages,  the  court  woald  have  allowed  an 
amendment  to  the  complaint,  if  it  had  been  necessary,  on 
motion  of  the  appellee,  which,  not  having  been  made 
below,  may  be  considered  as  made  here. 

The  judgment  is  affirmed,  with  costs  and  ten  per  cent, 
damages. 


54    188 
188    4811 

54  188  Gabnbr  V.  Graves.  Abminist&ator. 

145  m]  BscEDEirr's  Estate.— HtM^ond  and  Wift.—  Wtfi^a  SepmraU  Pnpertif.'Swi 
hy  AdmmiBtralar. — Action  to  Recover  Ihwnal  IVoperfy. — ^Tbe  administrator 
of  a  deceased  person's  estate  sued  another  to  recover  the  possession  of 
certain  promisBory  notes  alleged  to  be  the  property  of  sach  estate.  From 
the  eyidenoe  given  upon  the  trial  oi  sach  cause  it  appeared  that  daring 
deceased's  liletime  he  caased  a  third  person,  the  owner  of  certain  person- 
al property,  to  convey  an  interest  in  the  same  to  his  wife,  the  defendant 
paying  for  the  same ;  that  she  and  her  hasband  snbeequently  eold  sach 
property  to  a  purchaser,  who,  withoat  her  knowledge  or  consent,  executed 
the  notes  in  controversy  to  her  husband,  for  the  unpaid  purchase- mon^ 
on  such  sale ;  and  that  the  defendant  held  such  notes  as  the  agent  of  the 
widow  of  decedent,  who  claimed  the  same  as  her  own  property.  There 
was  no  evidence  of  any  indebtedness  agunst  such  estate,  nor  as  to  how 
the  defendant  obtained  possession  of  such  notes. 

JBMf  that  the  title  to  such  notes  is  in  such  widow,  as  against  the  plaintiff. 

EviDEKCE. — DedaratioHi  qf  DeoeoBcd  Vendor, — ImpeaMng  Vendee^i  Tide. — 
SwU  by  Admnistrator, — On  the  trial  of  a  suit  by  an  administrator  to  re- 
cover of  the  vendee  personal  property  alleged  to  have  been  conveyed  to 
bim  by  plaintiff's  decedent  to  defraud  his  creditors,  declarations  of  sudi 
decedent  as  to  the  character  of  such  sale,  made  subsequently  to  its  com* 
pletion,  are  not  admissiblB  in  evidence  to  impeadi  such  vendee's  title  to 
such  property. 

Sale. — Tranter  of  Property  to  D^raud  OredUor$, — AcHon  to  Beeover. — Suit  }fy 
Vendoi'e  Administrator. — ^A  transfer  of  property  by  a  debtor  to  defraud 
his  creditors  is  binding  upon  such  debtor,  and,  on  his  decease,  his  adsiin* 
istrator  is  likewise  bound  by  such  transfer  and  can  not  recover  the  po«- 
session  of  such  property. 

HrsBAin)  Ain>  Wife. — O^  hy  Husband  to  Wife, — Can  not  be  Betnhed. — ^An 
executed  gift  by  a  husband  to  his  wife  can  not  be  revoked  by  him. 
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From  the  Milrion  Cironit  Court. 

C.  W.  Smith  and  JB.  0.  JSawkinSy  for  appellant. 
C  P.  Jacobs  and  K  H.  Terrell^  for  appellee. 

Pbrkins,  J. — The  appellee,  Graves,  administrator  upon 
the  estate  of  William  J.  Woollen,  deceased,  caused  Hora- 
tio S.  Garner,  the  appellant,  to  be  cited  to  appear  in  the 
Marion  circuit  court  and  answer  as  to  certain  property, 
alleged  to  be  in  his  possession,  belonging  to  the  estate  of 
said  William  J.  Woollen,  deceased. 

Gamer  answered, 

1.  General  denial. 

2.  That  he  had  no  property  in  his  possession  belong- 
ing to  the  estate  of  said  Woollen,  but  that  he  had  certain 
promissory  notes  and  other  articles  of  personal  property, 
which  were  the  property  of  Anna  8.  Woollen,  widow  of 
the  deceased  Woollen,  and  which  he,  said  Gamer,  held 
as  her  agent  or  bailee. 

The  cause  was  tried  upon  the  citation  i^d  answer; 
finding  by  the  court  that  the  articles  of  property  were 
property  belon^ng  to  said  estate,  and  that  they  be  deliv- 
ered to  the  administrator. 

We  will  state,  as  briefly  as  may  be,  the  facts  on  which 
the  questions  to  be  decided  arise. 

In  the  spring  of  1878,  the  deceased,  William  J.  Woollen, 
then  in  Ufe,  negotiated  the  purchase  of  an  interest  in  the 
stock  of  a  livery-stable  in  the  city  of  Indianapolis,  the 
title  to  which  was  transferred  by  the  seller,  one  Holloway, 
pursuant  to  the  contract  of  purchase,  by  bill  of  sale, 
directly  to  Anna  8.  Woollen,  above  mentioned,  and  the 
purchase-money  was  furnished  by  Horatio  8.  Gamer  and 
L.  W.  Gamer,  brothers  of  said  Anna  8.  Woollen.  In 
October,  1873,  the  interest  in  the  stock  in  Utie  livery-stable 
was  sold  to  David  V.  Miller,  evidenced  by  a  written 
instrument,  of  which  the  following  is  a  copy,  viz.: 

"  Indianapolis,  Indiana,  October  6th,  1878. 

M  This  indenture  witnesseth  that  I  have  this  day  sold 
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to  David  V.  Miller  my  one-half  interest  in  and  to  the 
livery-stable  known  as  Uos.  270, 272  and  274,  West  Wash- 
ington street,  in  the  city  of  Indianapolis,  on  lot  'So. ^ 

ont-lot  No,  J  for  the  consideration  of   ($2,600«00) 

twenty-five  hundred  dollars,  to  be  paid  as  follows : 
"  One  lot  in — Addition  to  the  city  of  Indianapolis, 

Ind.,     . $500. 

^^  Cash  within  thirty  days, 500. 

^'  Cash  in  six  months, 500. 

^^  Cash  in  twelve  months, 600. 

^^  Cash  in  twenty  months, 400. 


$2,500. 
^  Anna  S.  Woollbn. 
«W.  J.  Woollbn/' 

Notes  were  given  for  these  payments.  They  were 
drawn,  without  direction  from  said  Anna,  payable  to 
William  J.  Woollen.  He  was  very  feeble  at  the  time  of 
the  sale  and  died  the  next  day. 

These  notes,  or  the  greater  part  of  them,  are  in  the 
possession  of  the  appellant,  Oamer,  being  those  he  was 
ordered  to  deliver  to  Graves,  the  administrator  of  W.  J. 
Woollen's  estate,  and  which  he  claims  to  hold  for  and  aa 
the  property  of  said  Anna  S.  Woollen.  Said  Anna,  as  a 
witness  in  the  cause,  testified  that  the* interest  in  the 
livery-stable,  on  the  sale  of  which  the  notes  were  received, 
was  hers,  and  that  these  notes,  given  for  the  consideration 
of  such  sale  of  her  property,  were  hers. 

The  appellee,  the  administrator,  claims  that  the  means 
advanced  for  the  purchase  of  the  interest  in  the  stable,  by 
the  Ghirner  brothers,  were  derived  from  property  that  had 
been  fraudulently  conveyed  and  transferred  to  them  in 
his  lifetime,  by  said  Wm.  J.  Woollen,  and  were,  there- 
fore, in  reality,  his,  and  that  the  interest  in  the  livery- 
stable  was,  consequently,  his,  though  in  his  wife's  name. 

There  is  no  evidence  in  the  record,  or  allegation  in  the 
citation,  upon  the  point  as  to  how  or  when  the  defendant, 
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Gamer,  came  into  possession  of  the  notes  and  other  items 
of  property. 

There  is  no  evidence  in  the  record,  or  allegation  in  the 
dtation,  that  said  Woollen  left,  at  his  death,  a  single 
creditor,  unless  the  appellee,  Gamer,  might  he  so  consid- 
ered ;  but  we  think  he  can  not,  for  he  states  in  his  answer, 
that,  at  the  time  of  the  purchase  of  the  interest  in  the 
liveiy-stable,  he  told  said  Wm.  J.  Woollen,  who  was  then 
owing  him,  that  he  would  not  only  not  press  the  pay- 
ment of  what  he.  Woollen,  owed  him,  but  would  furnish 
means  to  purchase  the  interest  in  the  stable,  if  he,  Wool- 
len, would  have  it  conveyed  to  said  Anna  8.  Woollen,  the 
Bister  of  said  Gamer ;  that  it  was  agreed  that  it  should  be 
so  done,  and  that  it  was  so  done ;  and,  says  Gamer,  in  his 
answer  to  the  citation,  ^^  Your  respondent  shows  to  the 
court,  that,  in  accordance  with  the  said  agreement,  he  did 
advance  means  for  the  purchase  of  said  livery-stable,  and 
did  forbear  to  claim  the  money  due  him  firom  said 
Woollen,"  etc.  But  if  there  are  creditors,  no  one  appears 
to  have  filed  agunst  the  estate. 

On  the  trial,  this  question  was  asked  a  witness  by  the 
attorney  of  the  administrator,  viz.: 

'<What  did  Woollen,  in  his  lifetime,  tell  you  about  his 
property,  or  what  he  had  done  with  it  ?  " 

Answer.  ^<  Woollen  told  me  that  he  had  put  his  per- 
sonal property  into  the  hands  of  H.  8.  Gamer,  and  his 
real  estate  into  the  hands  of  L.  W.  Gamer,  for  the  pur- 
pose  of  preventing  the  collection  of  a  security  debt,  when 
he  had  signed  a  note  as  security  for  another  man." 

Proper  exceptions  were  taken  to  the  above  question 
and  answer.  A  motion  for  a  new  trial  was  made  and 
overruled.  Proper  exceptions  were  taken  below,  and 
errors  are  assigned,  which  present  the  question  to  this 
court. 

Three  legal  propositions  are  firmly  established  in  this 
state,  viz.:  ' 

First.    That  the  declarations  of  a  seller  or  grantor  of 
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property,  made  after  he  has  parted  with  hiB  title,  are  not 
admissible  in  evidence  to  impeach  the  title  of  any  one 
claiming  under  him.  Kieth  v.  Kerry  17  Ind.  284 ;  Wynne 
V.  GlideweU,  17  Ind.  446. 

Second.  That  a  sale  or  conveyance  of  property,  to 
hinder  or  delay  creditors,  is  illegal  as  to  creditors  only ; 
that  as  between  the  parties,  and  as  to  all  others  than  credit- 
ors, it  IS  legal  and  valid.  Springer  v.  Drosch^  82  Ind*  486; 
FindUy  v.  Cooleyy  1  Blackf.  2d  ed.,  261 ;  Laney  v.  Laney^  2 
Ind.  196;  aNeU  v.  Chandler,  42  Ind.  471. 

Third.  That  an  executed  gift  by  a  husband  to  his  wife, 
it  is  not  in  his  power  to  revoke.  Baymend  v.  Pritchardj 
24  Ind.  818;  Binker  v.  Binker,  20  Ind.  185. 

From  the  facts  of  the  case  and  the  principles  of  law 
which  have  been  stated,  it  is  plain  that  the  property  in 
the  livery  stable,  at  the  time  of  its  sale  to  Miller,  was  in 
Mrs.  Woollen,  as  against  her  husband  and  all  others,  ex- 
cept creditors.  This  being  so,  we  think  the  notes  taken 
for  the  purchase -money  of  the  stable,  though  payable 
(but  without  the  knowledge,  so  far  as  appears,  of  Mrs. 
Woollen,)  to  William  J.  Woollen,  are,  prima  facie,  equit- 
ably the  property  of  Anna  S.  Woollen ;  that  the  bendicial 
interest  in  them  is  in  her.     Talbott  v.  Dennu,  1  Ind.  471. 

Kow,  in  this  case,  the  administrator  upon  the  estate  of 
Woollen  can  recover  only  such  property  as  the  deceased, 
Woollen,  could  recover,  were  he  living.  The  rights  of 
the  administrator,  since  Woollen's  death,  are  not  greater, 
as  to  the  notes  in  question,  than  were  those  of  Woollen, 
while  living;  and  as  he  could  not  have  legally  claimed 
them,  upon  the  facts  appearing  in  the  record,  neither  can 
his  administrator. 

We  think  the  court  erred  in  admitting  evidence  of  the 
declarations  of  Woollen,  made  aft;er  he  had  parted  with 
the  title,  tending  to  impeach  the  title  he  had  conveyed. 

We  also  think  the  judgment  below,  as  to  the  notes  in 
question,  is  not  sustained  by  the  evidence. 

Afi  to  the  other  items  of  property,  mentioned  in  the 
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dtation  as  belonging  to  the  estate,  the  record  is  too  vague 
to  enable  us  to  form  any  opinion,  as  to  whether  they  belong 
to  the  estate  of  "Woollen  or  not.  In  Bearss  v.  Montgom- 
ery, 46  In<L  544,  this  court  held,  that  property,  conceded 
to  belong  to  the  estate  of  the  deceased,  which  may  be  in 
their  possession  under  a  proper  division  among  them- 
selves, can  not  be  recovered  from  the  heirs  by  the  admin- 
istrator, unless  there  are  demands  against  the  estate  which 
the  property  is  necessary  to  enable  him  to  pay.  If  such 
is  the  law  as  to  property  which  the  deceased  had  never 
disposed  of,  when  in  the  hands  of  the  heirs,  much  less 
could  the  administrator,  without  showing  the  existence 
of  creditors,  recover  property  that  the  deceased  had  con- 
veyed in  his  lifetime.  It  is  well  settled,  that  creditors 
may  recover  property  conveyed  by  the  debtor  in  his  life- 
time to  defraud  his  creditors.  Barton  v.  Bryant,  2  Ind. 
189 ;  McNaugktin  v.  Lavnb,  2  Ind.  642 ;  C^Brien  v.  Coulter, 
2  Blackf.  421 ;  McCormick  v.  HyaU,  88  Ind.  546 ;  Ewing  v. 
PcMeraon,  85  Ind.  826.  The  administrator  may  take  such 
proceedings  when  necessary  to  pay  debts.  Love  v.  Mikals, 
11  Ind.  227. 

The  judgment  is  reversed,  with  costs,  and  cause  re- 
manded for  farther  proceedings  in  accordance  with  this 
opinioiL 


Nbwby  v.  Boobbs* 

Fubauhq. — CbfiAtMC-^iVfonnande.— The  compl&int  for  a  breach  of  oon- 
inust  need  not  aUege  faU  performance  bj  the  pl&intifi;  where  it  alleges 
that  aach  pedbrmaooe  was  prevented  by  the  act  of  the  defendant 

SajfZL — ^Where  sale  la  made  of  a  certain  amount  of  unidentified  personal 
property,  to  be  of  a  specified  kind  and  quality,  an  averment  of  the  tender 
of  aach  amount,  kind  and  quality  to  the  defendant  by  the  plainti£^  in  an 
action  for  breach  of  such  contract  of  sale,  is  sufficient 

Vol..  LIY.— 18 
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rerifieation  of  a  goo4  aoan^er  of  nfm  tutfifibm  is  not  w^fsja^  by  a  4«ma^ 

rer  to  such  answer. 
PBACfTGE. — Supreme  OomrL — EMenM. — ^Whete,  on  appeal,  only  part  of  tbe 

eTidbaaoe  giyen  on  tiie  tonl  of  a  cause !» in  the  vecoid,  and  such  pai^  10 

oompetent  under  t)ie  iBsoHi  the  supreme  court  wiU  presume  in  fa^xir  of 

the  record. 
Same. — huimtetions  to.  Jwy. — ^Where  instructionB  given  to  the  jury  tryii:^  a 

caose  are  right  in  themselreB  and  the  evidence  is  not  in  the  record,  the 

QupKine  coart  wiU  presome  that  the  evidence  given  corresponded  with 

Bvch  ifi8tnieti0n& 

From  the  Hancock  Circuit  Court. 
J),  W.  Ch(ml>er^  K  Saint  »d  W.  March^  f(»  aypeUMl 
Brown  ^  Broiony  M^  K  Farkner  «nd  M^  M.  Mmd^y  fov 
cupelled. 

BippLB,  J.-T^TIas,  i»  the  ea^e  of  Newbjf  v.  Sogers  40  bid; 
9,  whereiB  the  law  gOYemis^  it  was  essentially  setftlecL 
XTpoQ  its  remandmeat  by  that  decifiion,  the  appellee  witht 
drew  all  the  paragraphs  of  his  complamt  except  the  e%htli 
and  ninth,  upoft  wioek  tiie  esse  naw  stands.  To  tii^se 
psKragraphs  th^  appeUant  filed  sepairate  desMBrrers,  alleging 
as  ground  the  insufficiency  of  the  facts  stated.  Tlie  de« 
murress  were  ovQisDaledl  and  exceptions  tabesi;  whereupon 
tbe  app^aiiLt.  amwered^-— 

1.  General  denial,  and  filed  his  counter-claim  in  paj^ 
graphs  second,  third  and  fourth. 

To  these  paragraphs  of  counter-claim,  demurrers,  al- 
leging a  want  of  facts  averred,  were  sustained,  and  ex- 
ceptions reserved. 

The  venue  was  then  changed  to  the  Hancock  circuit 
court,  wherein,  over  Ae  objections  of  the  appellant,  the 
appellee  was  allowed,  tQ  withdraw  hi^.  dww^rers.  ta  tib^ 
s^cond^,  third  and  fQV^  pwagvaf ha  of  ^vnter^laimy 
and  to  reply  theveto,  to-  aU  of  w^iidi  the  appellant  ex- 
eepted.  The  appellee  then  answered,  to  the  several  para- 
graphs of  counter-claiin,  1.  General  denial ;  ao.d  tp  ^e 
fourth  paragraph,  whiqh  seta  ^p  the  paper  porportiAg  to 
be  signed  by  the  appellee,  a  denial  of  its  eKeeution  under 


m^^ma 
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oatk,  to  ^fifchioh  »  dBustxareVy  allegifig  tb^  inwifficiency  of 
tbe  ffteto  stated^  ww  oyennftlect,  fnad  exceptiooa  taken  by 
ftppeltant^  Upon  tbe  i^suoa  thus  joined,  a  trial  by  jury 
was  bad,,  a  verdict  found  &>r  appellee,  and,  over  a  motion 
for  a  new  tnal,  and  exeeptions,  a  judgment  rendered  on 
tbe  vevdilcty  firom  wbieh  this  appeal  is  taken. 

We  do  Bbot  state  th#  alleged  causes  for  a  new  trial,  nor 
the  assignment  of  errors,  aa  we  shall  exanune  tlie  ques- 
tions aming  in  the  case  a»  they  are  discussed  by  the  ap- 
pellajftt  «a  bis  brief. 

Fnre4.  The  appeUant  oikgeota  to  the  sufficiency  of  the 
mftth  para^aph  of  the  complaint,  because  it  contains 
*^na  av^raftwt  thali  the  plauitiff  had  the  hogs  ready  for 
dsKyery  ttom  the  16th  to  tbe  SBtib  of  November,  1870 ;" 
\mt  it  avers  tibat  l^e  afpeUee  tendered  ti^  hogs  on  the 
2Sd  of  the  same  month  and  year,  and  informed  the  ap- 
pellant tbst  tiiex  wonild  W  rea^  for  him  at  any  time  up 
to  the  28th  of  said  months  and  that  appellee  refused  to 
receive  the  hogs^  stating  ^tibtat  he  woold  not  take  them  at 
any  time  or  placew""  Thia.  averment  is  sofficient,  and  was 
so  held  in  the  former  decision  of  thus  case. 

Second.  That  there  is  no  averment  that  the  hogs  ten- 
dared  '^  w«re  ik0  same  hoga  stated  as  sold  m  the  previous 
portion  of  the  paragrapW'  There  was  no  staitement  in 
^  paragn^h  of  identified^  mdividital  hogs  sold,  but 
^tw^ity-five  head  of  hog%  to  average  two  hundred  and 
sevea^five  po^mds/'  and  the  tender  averred  shows  that 
Ihey  were,  saeh  hogsv    Thia  is  sisfficieat. 

Third.  That  the  demurrer  should  have  been  sustained 
to  the  second  paragraphs  of  theanswer  to  the  fourth  para- 
gmjlk  of  the  coiinteiNclBJaG%  because  the  verification  is 
wholly  insufficient.  Such  an  objection,  if  it  existed,  can 
not  be  reached  by-  dewonrer.  The  affidavit,  to  a  pleading 
forms  no  part  of  the  averments  in  the  pleading  itself. 
Such  a  defect  would  raise  only  a  question  of  evidence 
when  the  paper  was  offered  under  the  pleading.  This 
answer  to  the  fourth  paragraph  of  the  counter-claim  was 
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good  as  an  answer  denying  the  execution  of  the  paper; 
but  it  is  quite  immaterial  in  this  court  how  the  court  be- 
low disposed  of  it : — ^it  was  only  a  partial  denial  of  what 
had  been  already  wholly  denied.  Besides,  admitting  the 
insufficiency  of  the  affidavit,  it  was  not  an  error  of  which 
the  appellant  could  complain.  It  would  relieve  him  from 
proving  the  execution  of  the  paper,  if  he  offered  it  in 
evidence,  and,  as  to  that,  would  be  in  his  favor. 

Fourth,  Fifth,  Sixth,  Seventh,  Eighth  and  Ninth.  The 
points  made  by  appellant,  and  numbered  as  above,  all 
concern  evidence  permitted  to  go  to  the  jury,  over  the 
appellant's  objection ;  but,  as  the  evidence  is  not  all  before 
us,  and  that  admitted  is  clearly  within  the  issues,  and  as 
it  is  nowhere  shown,  in  reference  to  other  evidence,  that 
it  was  improperly  admitted,  we  must  presume  in  favor  of 
the  record. 

Tenth.  The  appellant  insists  that  certain  instruetionB 
were  improperly  ^ven  to  the  jury,  over  his  objections. 
The  instructions  are  not,  nor  is  it  contended  that  they 
are,  wrong  in  themselves ;  we  must  therefore  presume,  as 
the  evidence  is  not  in  the  record,  that  they  were  properly 
given.  If,  under  aity  supposable  state  of  evidence  within 
the  issues,  the  instructions  given  could  have  been  proper, 
it  will  be  presumed, — the  evidence  not  being  in  the  record^ 
— that  such  evidence  was  given.  The  Aurora  Fire  Ina. 
Co.  V.  Johnson,  46  Ind.  815 ;  Barlow  v.  TTiompsonj  46  Ind. 
884;  Overling.  Kronenberger,  60  Ind.  865;  McKinney  v. 
The  Shaw  J  etc.^  Manufacturing  Co.,  51  Ind.  219 ;  Helton  v. 
Martin,  52  Ind.  529. 

These  are  all  the  questions  discussed  by  the  appel- 
lant in  his  brief.  He  has  not  shown  us  any  error  in  the 
record. 

The  judgment  is  affirmed,  with  costs. 
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Thompson  v.  Thb  C1N01NKATI9  Lafatettb  and  Chicago 

Railroad  Company. 

PBAcncK.— t^Mcidl  FMingt  InwruittetU  wth  Oenerd  Fertlief.— Where  the 
special  findings  of  fact  by  a  jury,  in  answer  to  interrogatories  propounded 
to  them  on  the  trial  of  a  caose,  are  clearly  and  irreconcilably  inconsistent 
with  their  general  verdict^  judgment  must  be  rendered,  notwithstanding 
such  general  verdict,  in  accordance  with  such  special  findings. 

Bamb. — Same. — Action  for  Ikunagea  for  Injury, — Contributory  NegUffenee, — 
Where,  on  the  trial  of  an  action  for  damages  for  injuries  alleged  to  have 
been  inflicted  upon  the  plaintiff  by  the  wrongful  and  negligent  act  of  the 
defendant,  the  juiy,  with  their  general  verdict  in  favor  of  the  plaintiff, 
returned  special  findings  of  fact,  in  answer  to  interrogatories  propounded 
to  them,  showing  that  there  was  negligence  on  the  part  of  the  plaintiff 
contributing  to,  if  not  altogether  causing  the  injuries  complained  o^ 
judgment  wae  properly  rendered,  notwithstanding  such  general  verdict, 
in  favor  of  the  defendant,  on  such  special  findings. 

From  the  White  Circuit  Court 

<r.  0.  Behm,  J,  Park  and  A,  0.  Behrrij  for  appellant. 
H.  W.  Chase,  J.  A.  Wilstach  and  t\  S.  Chaser  for  appellee. 

HowK,  J. — The  appellant  sued  the  appellee,  in  the 
Tippecanoe  civil  circuit  court,  to  recover  damages  for 
alleged  personal  injuries  sustained  by  him  through  the 
alleged  wrongful,  negligent,  careless  and  unlawful  acts  of 
the  appellee. 

In  his  complaint,  the  appellant  alleged,  in  substance,  that 
the  appellee,  a  corporation  duly  incorporated  under  the 
laws  of  this  state,  on  July  20th,  1873,  was  the  owner  of  a 
certain  railroad,  known  as  the  Cincinnati,  Lafayette  and 
Chicago  Bailroad,  with  necessary  cars,  locomotives  and 
other  appurtenances  thereto  belonging,  for  the  operation 
of  said  road,  and  was  the  lessee  of  that  portion  of  the 
track  of  the  western  division  of  the  Lafayette,  Muncie 
and  Bloomington  Railroad,  which  extended  from  Temple- 
ton  Junction,  in  Benton  county,  to  Lafayette,  in  Tippe- 
canoe county,  in  this  state ;  that  on  said  day,  appellant 
was  a  physician  and  surgeon,  living  in  said  Benton  county, 
and  enjoyed  a  large  and  lucrative  practice  as  such,  and  on 
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said  day  he  was  called  to  see  a  patient ;  that  in  going  to 
see  said  patient  (and  in  returning)  he  was  compelled  to  cross 
the  track  so  leased  and  occupied  by  appellee ;  that  the 
appellee,  not  regarding  the  requirements,  convenience 
and  necessities  of  the  general   public,  did  unlawiully 
obstruct  the  highway,  in  ssud  Benton  county,  upon  which 
the  appellant  was  travelling,  in  manner  following,  to  wit : 
that  on  said  day,  and  before  appellant  was  called  to  see 
his  patient,  the  appellee  wron^lly,  negUgently,  care- 
lessly and  unlawfully  placed  and  left  upon  its  said  track  a 
long  train  of  freight  oars,  so  as  to  obstruct  and  blockade 
liie  public  highway,  which  was  forty  feet  wide,  over  and 
upon  which  appellant  was  required  to  travel^  cutting  said 
train  in  two  parts,  immediately  at  and  upon  the  ^x>s8ifig 
of  said  highway,  leaving  a  narrow  passage  of  about  ten 
feet  in  width,  for  the  passage  of  the  public ;  that  while 
appellant  was  in  the  act  of  crossing  said  railroad  track, 
between  the  said  cars  so  left  and  placed  as  aforesaid,  and 
by  reason  of  the  cars  being  so  left  as  aforesaid,  and  without 
fiiult  on  his  part,  his  horses  became  Mghtened  at  the  cars, 
and,  making  a  sudden  turn,  upset  the  buggy  in  which 
appellant  was  seated  and  threw  him  violently  to  tlie 
ground,  causing  a  dislocation  of  the  left  shoulder  and  a 
fracture  of  the  surgical  process  of  the  left  arm,  and 
greatly  shocked  his  whole  physical  system,  and  did  greatly 
bruise  and  injure  his  body  in  divers  and  sundry  parts 
thereof;  that  the  place  left  open  between  the  two  parts 
of  the  said  train  was  the  only  crossing  within  a  distance 
of  two  miles  either  way ;  that  by  reason  of  said  several 
injuries,  so  received  as  aforesaid,  and  without  fault  on  his 
part,  appellant  was  prevented  from  attending  to  the  duties 
of  his  profession  for  a  long  time,  to  wit,  for  two  months, 
and  by  reason  of  said  injuries  was  rendered  incapable,  for 
the  remainder  of  his  life,  <^  practising  his  profession  as, 
or  discharging  the  offices  and  duties  of,  a  surgeon,  and 
was  otherwise  damaged, — ^to  his  entire  damage  of  twenty 


NOVEMBER  TBBMi,  1876.  199 

nomfBOa  u  The  CiBeiimatiy  Lafayette  and  Chieago  Bailioad  <kfusp$it^. 

thoffsand  dollars ;  for  wMch  sum,  and  for  other  proper 
relief,  appeilaat  demanded  judgment. 

To  this  t^ompkmty  appellee  answered  in  three  para^ 
ipraphs,  as  fallows : 

1.  A  general  denial ; 

2.  That  the  injury  complained  of  in  said  complaint 
was  produced  and  "caused  by  the  contributory  negligence 
of  the  appellant  in  the  manner  following,  to  wit,  tbe 
appellant  negligently  drove  his  team  over  said  railroad 
track,  through  the  opening  in  the  train  of  cars  standing 
thereon,  when  he  well  knew  the  sitvaticm  of  said  train, 
and  the  width  and  location  of  said  opening  tiierein,  and 
&iled  to  take  any  prop^  care  in  such  driving  of  said 
team; 

3.  That  the  injuries  described  in  said  complaint  were 
caused  in  a  material  part  by  the  negligence  of  the  itppel- 
knt,  in  the  manner  following^  the  appellant's  horses, 
whidh  he  drove  across  ^aid  tra(^,  through  the  opening  in 
said  train,  were  wild,  ungovernable  and  unsafe  to  drive, 
and  through  their  wild,  ungovernable  and  unsafe  charae^ 
ter,  they  became  ungovernable  and  uncontrollable  and 
suddenly  took  fright  at  said  cars  and  upset  the  appellant's 
buggy,  and  inflicted  said  iiguries  complained  of;  whereby 
the  appellant,  of  his  own  wrong  and  negligence,  sustained 
tiie  said  ii^uries. 

Appellant  replied  to  the  second  and  third  paragraphs 
of  appellee's  answer,  in  denial  of  the  matters  therein 
alleged ;  and  the  action  being  at  issue,  on  appellee's  ap^ 
plication,  tiofe  venue  thereof  was  changed  to  the  court 
below* 

In  the  court  below,  the  cause  was  tried  by  a  jury^  and 
a  general  verdict  was  returned  by  the  jury  for  l^e  appri- 
kAt,  asuessing  his  damages  at  eight  thousand  seven  hun- 
dred and  fifty  dollars.  And  the  jury  also  returned  wiisk 
theiar  general  verdict,  by  the  direction  of  the  court,  at  the 
request  of  the  appellee,  tlmr  special  findings  upon  paitic«« 
lar  questions  of  fact  stated  to  them  in  writing,  as  follows : 
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^  1.  Did  the  plaintiff,  when  he  approached  the  railroad 
crossing  from  the  north,  where  he  sustained  the  injuries 
complained  of,  see  and  know  the  position  of  the  cars,  and 
that  it  was  apparently  dangerous  to  attempt  to  cross 
between  them  with  his  team  ? '' 

"Answer.    Yes." 

"  2.  Did  the  plaintiff,  when  he  approached  the  opening 
between  the  cars  where  he  was  injured,  direct  his  servant 
to  alight  from  the  wagon  in  which  he  and  the  plaintiff 
were  riding,  and  lead  the  horses  through  ?  " 

"  Answer.    He  did.' ' 

"  3.  Does  the  evidence  show  that  the  cars,  which  were 
inside  the  boundary  lines  of  the  street  or  highway  where 
the  plaintiff  was  injured,  were  placed  there  by  the  defend- 
ant, or  any  of  its  employes  or  servants?" 

"  Answer.    No." 

The  appellee  then  moved  the  court  below  for  judgment 
in  ita  favor,  upon  the  special  findings  of  the  jury  in 
answer  to  the  questions  of  fact  stated  to  them  in  writing, 
which  motion  was  sustained  by  the  court  below,  and  to 
this  decision  appellant  excepted. 

And  appellant  moved  the  court  below  to  enter  judg- 
ment in  his  favor  upon  the  general  verdict  of  the  jury, 
for  the  amount  of  damages  assessed  therein,  which  motion 
was  overruled  by  the  court,  and  to  this  decision  appellant 
excepted. 

Appellant  then  moved  the  court  below,  upon  written 
causes  filed,  for  a  new  trial  of  this  action,  which  motion 
was  overruled,  and  to  this  decision  appellant  excepted. 
And  judgment  was  rendered  by  the  court  below  for  the 
appellee,  upon  the  special  findings  of  the  jury,  and  appel- 
lant excepted. 

In  this  court,  the  appellant  has  assigned  the  following 
alleged  errors : 

1.  The  overruling  of  appellant's  motion  for  a  judg- 
ment in  his  favor,  on  the  general  verdict  of  the  jury; 
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2.    The  Bnstaining  of  appellee's  motion  for  a  judgment 
in  itB  favor,  upon  the  special  findings  of  the  jury ; 

8.    The  overruling  of  appellant's  motion  for  a  new 
trial. 

We  will  consider  the  first  and  second  of  these  alleged 
errors  together,  as  it  seems  to  us  that  one  is  hut  the  com- 
plement of  the  other ;  that  is,  if  it  he  true,  as  alleged  in 
the  first  erroc,  that  the  court  helow  erred  in  overruling 
appellant's  motion  for  a  judgment  in  his  favor,  upon  the 
general  verdict  of  the  jury, — ^then,  ex  rei  necessitate^  it  is 
equally  true,  as  alleged  in  the  second  error,  that  the  court 
helow  erred,  in  sustaining  appellee's  motion  for  a  judg- 
ment in  its  fftvor,  upon  the  special  findings  of  the  jury. 
The  real  question  presented  for  our  consideration  hy  these 
two  alleged  errors  is  this;  were  the  special  findings 
of  the  facts  inconsistent  with  the  general  verdict  of  the 
jury  in  this  case  ?  K  they  were,  then  the  law  is  impera- 
tive, that  ^^  the  former  shall  control  the  latter,  and  the  court 
shall  give  judgment  accordingly."  2  R.  S.  1876,  p.  172,  sec. 
887.  Conceding  that  the  facts  specially  found  hy  the  jury 
are  true,  and  we  must  regard  them  as  true,  can  those  facts 
he  true,  and  still  the  appellee  he  liahle  to  the  appellant, 
under  the  averments  of  his  complaint  and  the  issues 
joined  thereon  ?  In  other  words,  can  the  facts  specially 
found  hy  the  jury  he  reconciled  with  those  facts  which 
the  jury,  under  the  issues,  were  hound  to  find  in  order  to 
justify  them,  under  the  law,  in  returning  their  general 
verdict  in  fSBivor  of  the  appellant  ? 

In  such  cases  as  this,  it  is  the  well  settled  law  of  this 
state,  that  ^^  the  averment  must  he  either  expressly  made 
in  the  complaint,  that  the  iigury  occurred  without  the 
fiMilt  or  negligence  of  the  plaintiff,  or  it  must  clearly 
appear  from  the  facts  which  are  alleged  that  such  must 
have  been  the  case."  The  JeffersonvHUj  ete.y  Railroad  Co.  v. 
Oddsmithf  47  Ind.  48 ;  Hathaway  v.  The  Toledo^  ete.^  EaU* 
way  Co.j  46  Ind.  25.  Accordingly,  in  recognition  of  this 
role  of  law,  appellant  stated  and  reiterated  in  his  com- 
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pfadnty  that  he  reoeived  tiie  injuriefl  oomptAi&«d  of  in  this 
action,  ^^  without  &ttlt  on  his  part''  Now^  to  justify  tlie 
jary  in  their  general  verdict,  it  was  necessary  tibat  t^ey 
should  find,  as  a  fact  proved  on  the  trial,  that  appeUaM 
received  his  i^jtuies  witiioat  &alt  on  his  part.  Yet  the 
jury  specially  found  this  fact, — ^that  tbe  app^iaftt,  when 
he  approached  the  railroad  crossing  from  the  nor*th, 
where  he  sustained  the  injuries  complaimed  of,  iaw  and 
knew  the  position  of  the  cars,  and  that  it  was  apparently 
dangerous  to  attempt  to  isrom  between  thei3i  with  hie 
team.  Now,  cm  the  fact  tlius  speciiJly  fotukl  by  the  jury, 
be  reconciled  with  the  fact  the  jury  were  bound  to  &id 
in  order  to  sustain  and  uphold  tiieir  general  verdict^-^ 
tiwt  appellamf  s  iiyuriee  were  the  result  of  appellee's  neg- 
ligence^ without  any  blamable  nej^jgenee  on  the  pait  of 
the  app^ant?  Is  the  fact  specially  fomid  by  the  Jury 
inconsistent  with  the  &Gt  impliedly  found  in  and  by  thie 
general-  verdict  of  the  jury?  In  otur  opinion,  the  &6t 
specially  found  by  the  jury,  upon  the  first  question  of  fact 
stated  to  them  in  writing,  was  utterly  iuconsfaiteiit  witk 
the  facts  impliedly  found  in  and  by  the  general  V^^et  of 
the  jury. 

The  gravaan^  <^  appellant^s  complaint  agiainft  thift 
i^pellee,  was  this;  ti^t  the  appellee  wrongftiUy,  negli- 
gently, carelessly  and  unlawftdly  placed  and  left  llpon  iU 
railroad  track  a  long  train  of  freight  cars,  so  as  to  Ob^ 
jBtruct  and  blockade  a  puMi^c  highway*  It  will  be  obs^ved 
that  the  charge  was,  not  alone  by  placing,  ivor  only  tiie 
leaving,  but  the  placing  and  leaving  the  train  of  cars,  so 
as  to  obstruct  and  blockade  the  public  highway.  Ther^ 
fore,  it  was  necessary  that  the  jury,  in  returning  a  general 
verdict  for  the  appdlant,  should  impliedly  find,  as  a  Jbct 
proved  on  the  trial,  that  the  i^pellee  both  placed  and  left 
upon  its  railroad  trade  the  long  train  of  ears,  so  as  to  ob^ 
struct  and  blockade  the  public  highway.  Yet,  we  find 
that  the  jury,  by  their  answer  to  the  third  question  ^ 
&ct  stated  to  them  in  writing,  specially  found  t^  follow* 
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ing  £bk^  :  the  evidence  did  not  show  that  the  oar&,  which 
were  inside  of  the  boundary  lines  of  the  street  or  high- 
way where  the  i^peliant  was  injured,  were  plaiced  there 
by  the  «ppeUee,  or  any  of  its  M(ipk>yes  <^  serv^antB.  lliat 
is,  the  evidence  did  not  show  a  material  fact,  which  the 
appellant,  under  tive  averments  of  hk  O04&|>)aint  a.nd  the 
issues  joined  thereon,  was  bound  to  prove  On  the  trkd  In 
order  to  entitle  himself  to  a  verdie^ ;  and  <^  existence 
and  proof  of  which  hxat  were  necessarily  implied  in  and 
by  the  general  verdict  of  the  jmy  in  hin  favor.  Here 
again,  therefore,  we  have  the  special  fielding  by  the  jMf 
of  a  ffict  which  is  utterly  incon^wlent  and  can  not  be 
reconciled  with  the  general  verdid;  of  the  jury.  In  Budk 
a  caae,  the  law  demands  that  the  «pe<»al  findings  ^  the 
&et8  shall  control  the  general  verdict  of  the  jury>  ^ioA 
that  the  coort  shall  give  judgment  accordingly. 

We  hold,  therefore,  that  the  court  below  did  not  ertr^ 
dth^  in  the  overruling  of  appellant's  motion  fi}r  a  judg* 
ment  in  his  ftivor,  on  the  general  verdict  of  the  jury,  or  itt 
the  sustaining  of  appellee's  motidn  fer  a  iudgm^it  in  ilii 
lavor,  upon  the  (q>ecial  finctings  of  the  Jurjr. 

We  come  now  to  the  con4»deratS<m  of  the  third  ana 
last  alleged  error  in  the  record  of  this  actiou,-^the  over* 
ruling  of  the  appellaxit's  moticm  for  a  new  Mfd.  In  thfii 
motion  nine  reasons  ot  causes  Sot  such  new  trial  were 
asngaed  by  appelant,  as  follows : 

1.  The  special  findings  of  the  jury  were  not  sustained 
by  the  evidence ; 

3.  Error  of  law  of  the  oemi  below,  in  sustaining  ap- 
pellee's motion  for  a  judgment  on  the  epwAel  findings ; 

3.  Error  of  law  of  the  court  below,  in  overruling  ap- 
pellant's motion  for  a  judgment  on  the  general  verdict  in 
his  favor ; 

4.  Error  of  law  of  the  court  below,  in  rendering  judg- 
ment for  the  appellee  on  the  special  findings ; 

5.  Error  of  law  of  the  court  below,  in  refusing  to  ren*" 
der  a  judgment  in  favor  of  appellant ; 
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6.  The  verdict  (special  findings?)  i»  contrary  to  the 
evidence ; 

7.  The  decision  of  the  court  below  is  contrary  to  law ; 

8.  The  conclusions  of  the  court  below  are  contrary  to 
law; 

9.  The  judgment  of  the  court  below  ought  to  have 
been  rendered  for  the  appellant. 

All  of  these  causes  for  a  new  trial,  with  the  exception 
of  the  first  and  sixths  are  merely  different  forms  of  pre- 
senting the  same  questions  that  are  presented  by  the  first 
and  second  alleged  errors;  and  those  questions  have  been 
fully  discussed  and  decided.  In  our  examination  and  deci- 
sion of  these  alleged  errors. 

The  first  and  sixth  causes  for  a  new  trial,  as  we  under- 
stand them,  present  only  the  pure  and  simple  question, 
as  to  whether  or  not  the  special  findings  of  the  jury  were 
sustained  by  sufiicient  evidence.  We  think  the  special 
findings  of  the  jury  were  sustained  by  the  evidence; 
indeed,  we  may  add,  that  we  can  not  well  see,  from  the 
evidence,  how  the  jury  could  have  answered  the  questions 
of  fSax^t  submitted  to  them  otherwise  than  they  did.  We 
have  carefully  examined  and  considered  all  the  evidence 
in  this  case,  and  while  it  appears  therefrom  that  the  appel- 
lant has  sustained  serious  and  perhape  permanent  injuries, 
yet  we  are  fully  satisfied  from  the  evidence  that  he  has 
no  lawful  claim  against  the  appellee  for  any  compensation 
in  damages  for  the  injuries  he  has  sustained. 

We  find  no  error  in  the  record  of  this  cause. 

The  judgment  of  the  court  below  is  affirmed,  at  the 
costs  of  the  appellant. 


Dill  v.  Bowen  et  ux. 

iHFAirr.— Cbmwyanee  By, — Ditaffirnumee, — LiabHUy  for  Ihurchase'Moneif. — 
Where,  during  hb  infancy,  a  person  has  conyeyed  hia  land  to  another  by 
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deed  and  reoeived  the  purcfaaae- money  therefor,  he  may,  on  coming  of 
age,  diaaffirm  such  conveyance  and  recoyer  back  such  land  without  re- 
turning, or  offering  to  return,  or  thereby  becoming  liable  to  repay,  such 
pnrchaae-money. 

Same, — Married  Woman, — Cowveyanoe, — Joini  OonenaiU  (f  Married  Woman 
and  Andher, — Breach  of. — ^Two  owners  in  severalty  of  a  tract  of  land,  with 
the  husband  of  the  younger  owner,  wno  was  a  minor,  jointly  conveyed 
such  land,  by  a  warranty  deed,  to  a  purchaser  thereof,  and  said  minor, 
after  having  received  her  full  share  of  the  purchase-money  therefor,  dis- 
affirmed such  deed  and  recovered  back  her  portion  of  such  land ;  where- 
upon, said  other  owner,  in  view  of  such  breach  of  such  joint  warranty, 
paid  to  said  purchaser  the  damages .  accrued  by  reason  of  such  breach, 
and  brought  suit  against  said  minor  and  her  husband  to  recover  such 
sum  so  paid. 

Eidd,  that  the  plaintiff  can  not  recover  therefor,  said  married  minor  not 
being  liable  to  said  purchaser  on  her  warranty. 

From  the  Kush  Circuit  Court. 

L.  Sexton  and  C.  Cambem,  for  appellant. 
B.  F,  DaviSytor  appellees. 

WoRDEN,  C.  J. — Complaint  by  the  appellant  against  the 
appellees,  as  follows : 

"  Mary  Dill,  plaintiff,  complains  of  Alcestus  Bowen  and 
Isaac  G.  Bowen,  her  husband,  defendants,  and  says  that 
on  the  1st  day  of  November,  1871,  plaintiff,  the  defendant 
Alcestus  Bowen,  (she  being  then  the  wife  of  Isaac  G. 
Bowen,)  Benjamin  F.  Dill  and  Solomon  Dill  were  the 
owners  in  fee  simple  of  the  following  real  estate  in  Rush 
county,  Indiana,  to-wit:"  (here,  the  land  is  described,) 
^'  containing  in  all  eighty  acres,  more  or  less,  the  interest  of 
said  Mary  Dill  therein  being  thirty-seven  acres,  which  had, 
before  the  date  aforesaid,  been  set  off  to  her  in  severalty, 
and  the  remaining  forty-three  acres  were,  at  the  date  afore- 
said, held  by  the  said  Alcestus  Bowen,  Benjamin  F.  Dill 
and  Solomon  Dill  as  tenants  in  common.  That  upon  the 
day  last  aforesaid,  the  plaintiff,  the  defendant  and  her 
said  husband,  Isaac  Qt.  Bowen,  Benjamin  F.  Dill  and  his 
wife,  Mary  E.  Dill,  and  Solomon  Dill,  united  in  a  joint 
conveyance  of  said  real  estate  with  general  warranty  to 
one  David  A.  Green,  having  sold  the  same  to  him  for  the 
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mim  of  fifty-three  boijidr^d  dollars^  aoiid  upon  the  same 
day,  they,  the  grantore  in  Baid  deed,  delivered  said  deed 
of  conveyance  to  said  purchaser,  and  put  him  in  posses- 
sion of  said  premises.    That  at  the  time  of  viaking  said 
sale  and  conveyance,  it  was  agreed  by  the  grantors  that 
the  purchase-  mo^ej  and  notes  given  therefor  should  be 
given  to  the  plaintiff,  and  in  her  name,  and  that  the  plain- 
tiff should  pay  to  the  grantors  Alcestua,  Benjamin  F.  and 
Solomon,  the  amounts  due  to  them  respectiv^y,  for  their 
said  interests  in  said  real  estate.    That  accordingly  the 
purchase -money  and  notes,  given  for  sMd  real  estate  by 
the  purchaser  thereof,  were  paid  and  given  payable  to  the 
plaintiff,  and  she  became  responsible  and  indebted  to  ber 
co-grantors  for  the  amount  of  purchase- money  due  to 
them  respectively,  for  their  and  each  of  their  mteresta  m 
said  real  estate.    That  afterwards,  on  the  27th  djay  of 
December,  1871,  the  plaintiff  and  defendant  Aloestus  had 
an  accounting  together  between  them,  as  to  the  inter- 
est of  said  Alcestus  in  said  purchase -money,  when  it  was 
Hgreed  betweea  them  that  the  plaintiff  should  pay  de- 
fendant, on  account  of  her  said  interest,  the  foil  sum  of 
osie  thousand  dipllars,  which  was,  on  the  said  27th  day  of 
December,,  1871,.  paid  over  to  her  by  the  plaintiff.    That 
at  the  time  of  executing  said  conveyance^,,  the  defendant 
Alcestus  was  a  minor  under  the  age  of  twenty-one  (21) 
years,  and.  was  so  under  the  age  of  twenty-one  yeara  on 
said  27th  day  of  December,  1871,  when  said  sum  of  one 
thousand  dollara  was  paid  to  her>  aa  for  h^  said  interest 
in  said  real  estate,  by  the  plaintiff;    That  on  the  9th  day 
of  May,  1873,  titer  tb^  said  Alcestus  had  arrived  at  the 
age  of  twenty-one  years,  she  repudiated  and  disaffirmed 
sMd  conveyance,  so.  jointly  made  by  her  and  her  saad  hua- 
baiid^  with  the  plaintiff  atod  said  Benjamin  F.  and  Solo- 
moi^  Dill  to  said  David  A.  Greeii,  and  oq  the  same  day, 
May  9th,  1878^  she^  by  writigc^,  notified  the  said  Green  of 
hfbT  disaffirmance  of  said  oontract  and  conveyance;  and 
afterward,  at  the  May  term  of  the  'Ru^h  dreuit  court. 
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187&^  in  proceedings  for  partition,  iiuatitated  and  oon- 
dseted  by  her  tiierdba,  against  said  Dayid  A.  Green,  abe 
obtained  judgment  for  partition  of  said  real  estate,  and 
foniteen  and  one-third  aeree  thereof  were  set  off  to  her 
in  severaltj,  aod  the  said  3reen  ousted  of  his  possesraon 
thereof  u«bd^  said  deed.  That  afterwards,  on  the  15th 
di^  of  September,  1873,  the  plaintiff  accounted  with  said 
David  A.  Gareen,  on  account  of  the  breach  of  the  war- 
lanty  contained  in  said  deed  of  conveyance,  caused  by 
the  disaftraiance  thereof  by  defendant  Alcestus,  and  her 
snbeequ^^t  partition  proceedings  as  aforesaid,  and  paid 
dyet  to  hm  the  sum  of  twelve  hundred  dollars,  on  ao* 
eount  theveo£  Wherefore  the  defendant  Alcestus  became 
liable  to  pay  to  the  plaintiff  said  sum  of  one  thousand 
dollars^  together  with  its  reasonable  interest  from  the  date 
0f  the  payment  thereof,  to  wit,  December  27th,  1871.  And 
ti^at  delendai^t  Alcestus  still  has  said  money,  or  property 
bought:  by  her  with  the  same,  and  now  has  the  same  in 
poseesaiott ;  and  that  on  the  19th  day  of  September,  1878*, 
acid  before  the  commencement  of  itm  suit,  the  plaiidjff^ 
by  her  agent  and  attorney,  demanded  of  the  defendant 
Alcestus  the  payment  of  said  sum  and  interest,  which  she 
r^ftised  and  still  reluses  to  pay.    Wherefore,"  etc 

To  this  complmnt  the  defendants  demurred,  assigning 
for  cause^  amongst  other  thingsy  the  want  of  sufficient 
&cts.  The  demurrer  was  sustained,  and  the  plaintiff  ez« 
cepted.    Final  jnd^ent  for  the  defendants. 

Error  is  properly  assigned  npon  the  ruling. 

The  appellant  has  filed  an  elaborate  and  well  prepared 
brief  in  support  of  the  complaint^  disooswig  the  law  in 
respect  to  infancy,  and  especially  in  re^>eck  to  the  liability 
of  infants  for  torts.  We  have  no  brief  fer  the  appellees, 
and  are,  tberefore,  not  advised  upon  what  ground  the  de- 
vmrwp  was  sustained.  If,  however,  in  looking  at  the 
^mplaint  we  oee  any  ground  on  whidb^  the  demurrer 
•b^iddi  have  boen  sustained,  we  must  affirm  the  judgment. 

We  can  not  gath  w  from  the  fecta  stated  that  Aicestw, 
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the  principal  defendant,  has  been  guilty  of  any  tort  or 
legal  wrong.  She  sold  her  land  and  joined  her  husband 
in  a  deed  conveying  it,  and  received  the  purchase  money, 
while  she  was  an  infant.  She  disaffirmed  the  deed  after 
she  became  of  age,  and  had  the  land  restored  to  her.  The 
law  gave  her  the  right  to  do  this.  The^doing  of  what  the 
law  gave  her  the  right  to  do,  can  not  be  imputed  to  her 
as  a  tort  She  had  a  right  to  disaffirm  the  deed  and  re- 
cover the  land  back,  without  returning  or  ofiPering  to 
return  the  purchase -money.  Carpenter  v.  Carpenter ^  45 
Ind.  142,  and  authorities  there  cited.  Therefore  she  was 
guilty  of  no  tort  or  legal  wrong  in  diBaffirming  without 
restoring  the  purchase-money.  In  short,  there  is  no  tort 
charged  in  the  complaint,  for  which  she  is  liable. 

Having  disaffirmed  the  contract,  the  law  imposes  upon 
her  no  legal  obligation  to  repay  the  purchase  money. 
This  is  implied,  in  the  proposition  that  she  may  disaffirm 
without  restoring  or  offering  to  restore  the  purchase 
money.  If  an  infant  disaffirm  a  contract  after  coming 
of  age,  he  must  do  it  in  toto ;  that  is  to  say,  if  he  has 
property  in  his  hands  acquired  by  the  contract,  the  other 
party  may  reclaim  it  But  if  the  property  has  passed 
from  his  hands,  or  if  he  has  received  money,  the  law  im- 
poses no  obligation  upon  him  to  account  for  the  property 
or  repay  the  money,  upon  his  disaffirmance  of  the  con- 
tract. It  is  not  necessary  that  the  other  party  should  be 
placed  in  statu  quo.    See  case  above  cited. 

Now,  it  is  alleged  that  the  deed  made  was  a  deed  with 
<^  general  warranty,"  and  that  the  plaintiff  accounted  with 
Green  on  account  of  the  breach  of  the  warranty  contained 
in  the  deed,  caused  by  the  disaffirmance  thereof  by  Al- 
cestus  and  her  partition  proceedings,  and  paid  him  twelve 
hundred  dollars  on  account  thereof.  These  allegations, 
it  seems  to  us,  present  the  only  ground  on  which  the 
plaintiff  can  recover,  if  at  all.  Alcestus,  having  been  a 
married  woman  when  she  executed  the  deed,  could  not 
make  a  binding  covenant  at  all.    The  statutory  warranty 
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embraces  a  covenant  of  "  right  to  convey."  1  R.  S.  1876, 
p.  864,  sec.  12.  But  without  a  further  description  of  the 
warranty  contained  in  the  deed,  it  is  not  clear  that  the 
plaintiff  covenanted  that  Alcestus  had  the  right  to  con- 
vey, or  that  her  covenant  in  that  respect  applied  to  any 
one  but  herself;  and,  therefore,  it  is  not  clear  that  she 
was  liable  on  the  covenant  to  Green  at  all.  But,  assuming 
that  she  covenanted  for  Alcestus,  and  that  her  covenant 
was  broken  by  the  disaffirmance  of  Alcestus,  we  can  not 
see  how  the  payment  of  damages  for  the  breach  of  her 
own  covenant  could  give  her  a  right  of  action  against 
Alcestus.  If  she  should  recover,  it  would  be  a  simple  eva- 
sion of  the  statute  which  prevents  a  married  woman  from 
making  a  binding  covenant  for  herself.  1  R.  8. 1876,  p. 
363,  sec.  6.  The  plaintiff  can  not  be  subrogated  to  any 
rights  under  Green,  for  he,  as  we  have  seen,  had  no  legal 
right  of  action  to  recover  back  the  purchase-money.  The 
fact  that  the  purchase-money  was  paid  to  the  plaintiff  for 
all  the  vendors,  and  by  her  paid  over  to  them  according 
to  their  respective  shares,  does  not  place  the  case  in  any 
better  situation  for  her  than  if  it  had  been  paid  by  the 
purchaser  directly  to  each  of  the  vendors.  In  any  view 
of  the  case,  we  think  the  complaint  fails  to  state  facts 
sufficient  to  constitute  a  cause  of  action,  and  that  the  de- 
murrer was  correctly  sustained. 
The  judgment  below  is  affirmed,  with  costs. 


HuNSUcKBB  V.  Elmore. 

IflflKEB  Ain>  Sebvast.— ilrfioia  cf  Indentun^-^AnaU  of  Jud^'^Aakmrnl' 
edffmenL — ^Articles  of  indenture  apprenticing  a  minor  child,  whose  pa- 
lentB  are  unable  to  sapport  it,  executed  bj  the  proper  oyerseers  of  the 
poor,  and  binding  as  a  servant  to  another,  are  void  unless  assented  to  by 
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the  proper  judge  and  hk  aoaent  endoned  thereon,  and  unless  acknowl- 
edged by  the  parties  thereto  before  some  officer  authorized  to  take  ac- 
knowledgments of  deeds. 

Same. — Invalid  Indenture. — LiabiiUy  of  Matier  to  ServoML — Swi  for  Work  and 
Labor. — Heading, — ^Where  a  minor  has  performed  work  and  labor  for 
another  under  inyalid  articles  of  indenture  purporting  to  bind  such 
minor  to  such  other  person  as  an  apprentice,  the  performance  by  the 
latter  of  his  covenants  in  such  articles  is  no  bar  to  an  action  by  the 
former  for  such  work  and  labor;  and  an  answer,  in  such  action,  setting  up 
such  articles  and  alleging  performance  of  its  covenants  by  the  defendant, 
in  bar  of  such  action,  is  bad  on  demurrer. 

Practice. — Supreme  Court. —  Weight  of  Evidence. — ^Where  a  judgment  is  ren- 
dered by  the  court  below  on  the  trial  of  a  cause  in  which  the  evidence  is 
conflicting,  on  appeal,  the  supreme  court  will  not  reverse  such  judgment 
on  the  weight  of  such  evidence,  merely. 

From  the  Jackson  Circuit  Court. 

B.  H.  Burrdl  and  F.  Umerson^  for  appellant. 
W.  K.  Marshallj  for  appellee. 

HowKy  J. — ^Appellee  Vas  the  plaintifi,  and  appellant 
waa  the  defendant,  in  the  court  below. 

In  his  complaint  and  bill  of  particulars,  the  appellee 
alleged,  in  substance,  that  appellant  was  indebted  to  him 
in  the  sum  of  one  thousand  dollars,  for  work  and  labor 
done  and  performed  by  appellee  for  appellant,  at  his 
instance  and  request,  from  the  year  1865  to  the  year  1872, 
both  inclusiye,  which  sum  was  due  and  unpaid,  and  for 
which  appellee  demanded  judgment. 

Appellant  answered  the  complaint  in  five  paragraphs, 
as  follows : 

1.  A  general  denial. 

2.  Payment  in  full,  before  commencement  of  action. 
8.    Cause  of  action  did  not  accrue  within  six  years. 

4.  That  about  the  15th  day  of  January,  1857,  appellee 
was  a  child  only  six  yea^  of  age  and  had  no  father  liv- 
ing, and  his  mother  was  not  able  nor  was  she  a  fit  person 
to  take  care  of  him,  nor  had  he  any  guardian,  nor  had  he 
any  sufficient  means  of  support  and  education ;  that  he 
was  then  a  charge  upon  the  county  as  a  poor  person,  and 
was  then  in  the  care  and  custody  and  under  the  control 
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of  the  truBtees  of  Carr  township,  in  Jackson  county,  Indi- 
ana, as  overseers  of  the  poor  of  said  township ;  that  being 
a  poor  person  of  said  township,  the  said  trustees,  by  a  writ- 
ten instrument,  agreed  with  appellant  that  appellee  should 
serve  appellant  and  learn  the  occupation  of  a  farmer, 
until  he  should  arrive  at  the  age  of  twenty-one  years,  as 
a  member  of  his  family ;  that  appellant  on  his  part  agreed 
to  receive  the  appellee  into  his  family  as  a  member  there- 
of, and  to  board  and  clothe  him  in  a  suitable  manner  as 
a  member  of  his  family,  and  to  send  him  to  school  to 
learn  to  read  and  write  and  the  rules  of  arithmetic,  as 
required  by  law,  and  to  furnish  him  with  a  good  suit  of 
clothes  at  his  majority,  if  he  should  remain  with  him 
until  that  time,  and  at  said  age  to  furnish  him  with  a 
horse,  saddle  and  bridle,  worth  at  least  seventy-five  dol- 
lars, and  during  that  time  to  learn  him  the  occupation  oi 
a  farmer;  that  the  appellee  was  placed  in  his  custody 
under  said  contract,  and  continued  with  him  until  he 
arrived  at  about  the  age  of  twenty-one  years,  as  one  of 
his  family ;  that  the  appellant  fdlly  performed  all  the  stip- 
ulations of  the  contract  which  he  undertook  to  perform; 
that  appellant  boarded  and  clothed  the  appellee  properly, 
and  sent  him  to  all  the  public  schools  in  his  district,  and 
taught  him  all  the  art  and  mystery  of  a  farmer,  and  on 
his  arrival  at  about  his  majority,  and  at  the  time  of  his 
marriage,  furnished  him  with  a  good  suit  of  clothes,  and 
also  with  a  horse,  saddle  and  bridle  worth  one  hundred 
and  fifty  dollars,  and  with  household  goods  and  kitchen 
furniture  of  the  value  of  fifty '  dollars  on  his  marriage, 
sufficient  for  him  to  go  to  house-keeping  in  a  good  and 
comfortable  manner ;  that  all  of  said  services  were  per- 
formed under  said  contract;  that  the  appellee's  board, 
clothing,  schooling,  instruction,  horse,  saddle,  bridle, 
household  goods  and  kitchen  furniture  were  worth  in 
value  more  than  all  the  services  rendered  the  appellant 
by  the  appellee;  and  the  appellant  averred  that  said 
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written  contract  had  been  lost  or  mislaid,  and  he  could 
not  furnish  a  copy  thereof. 

5.  That,  before  the  commencement  of  this  action, 
appellant  delivered  to  appellee  one  horse,  saddle  ,bridle, 
household  goods  and  kitchen  furniture,  in  full  satisfaction 
for  said  labor,  which  the  appellee  received  and  accepted 
in  full  satisfaction  for  the  work  and  labor  specified  in  his 
complaint. 

Appellee  demurred  to  the  fourth  paragraph  of  appel* 
lant's  answer,  upon  the  ground  that  it  did  not  state  faets 
sufSicient  to  constitute  a  defence  to  the  action,  which 
demurrer  was  sustained,  and  appellant  excepted.  And 
appellee  replied  to  the  second  and  third  paragraphs  of 
the  answer,  in  denial  of  the  matters  alleged  therein.  It 
does  not  appear  &om  the  record  that  any  action  was  had 
in  the  court  below  on  the  fifth  paragraph  of  the  answer, 
but  we  will  presume,  the  contrary  not  appearing,  that  an 
issue  was  joined  on  this  fifth  paragraph,  by  a  reply  in 
denial. 

And  the  action  being  at  issue  was  tried  by  the  court 
below,  without  a  jury,  and  there  was  a  finding  for  appel- 
lee, against  the  appellant,  in  the  sum  of  two  hundred  and 
seventy-five  dollars  and  twenty-five  cents.  And  appel- 
lant  moved  the  dourt  below  in  writing  for  a  new  trial, 
which  motion  was  overruled,  and  to  this  decision  appel- 
lant excepted,  and  judgment  was  rendered  upon  the 
finding. 

In  this  court,  appellant  has  assigned  two  alleged  errors, 
as  follows : 

First.  The  sustaining  of  appellee's  demurrer  to  the 
fourth  paragraph  of  appellant's  answer. 

Second.  The  overruling  of  appellant's  motion  for  a 
new  trial. 

It  will  be  observed,  that,  in  the  fourth  paragraph  of  his 
answer,  appellant  relied  upon  the  fact  that  the  overseers 
of  the  poor  of  Carr  township,  in  Jackson  county,  Indiana, 
had  bound  the  appellee  as  an  apprentice  to  the  appellant 
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by  an  mBtmment  in  writing,  to  serve  the  appellant  until 
he,  the  appellee,  should  arrive  at  the  age  of  twenty-one 
years^  and  the  further  fact  that  the  work  and  labor  sued 
for  in  this  action  were  done  and  performed  by  the  appel- 
lee,  before  he  arrived  at  full  age, — as  a  complete  defence 
to  appellee's  action.  Under  the  averments  of  this  para- 
graph of  the  answer,  the  overseers  of  the  poor  of  Carr 
township  were  fully  authorized  by  the  law  of  this  state, 
then  in  force,  to  bind  the  appellee  as  an  apprentice,  until 
his  majority,  to  the  appellant;  but  it  was  not  alleged,  in 
this  paragraph,  that  any  of  the  formalities  required  by 
law  in  such  cases  had  been  complied  with.  Where,  as 
was  the  case  with  the  appellee,  the  parents  of  the  child 
are  unable  to  support  it,  and  by  reason  of  that  fact  the 
overseers  of  the  poor  become  authorized  to  bind  the  child, 
in  every  such  case,  "the  assent  of  the  judge  of  the  court, 
having  probate  jurisdiction  in  the  proper  county,  shall  be 
necessary  to  the  validity  of  any  indenture  "  of  apprentice- 
ship, *  *  *  "and  shall  be  indorsed  thereon,"  etc.  1 
R.  8. 1876,  p.  627,  sec.  4.  On  this  subject,  as  applicable 
to  all  apprenticeships,  it  is  also  provided  by  our  statute, 
that  "  all  indentures  shall  be  signed  and  acknowledged  by 
the  parties  thereto,  before  some  officer  authorized  to  take 
acknowledgments  of  deeds,  and  shall  be  in  two  parts; 
one  to  be  kept  by  the  master  or  mistress ;  the  other  to  be 
filed  in  the  office  of  the  clerk  of  the  court  having  probate 
jurisdiction,  in  the  proper  county  for  the  use  of  the  ap- 
prentice." 1  R.  8. 1876,  p.  627,  sec.  6.  It  is  very  evident 
that  the  "  instrument  in  writing,"  mentioned  in  the  fourth 
paragraph  of  appellant's  answer,  was  not  executed  in 
conformity  with  the  requirements  of  the  statute,  and  that 
the  assent  of  the  judge  of  the  court  having  probate  juris- 
diction in  Jackson  county  was  not  indorsed  thereon.  It 
was,  therefore,  invalid  and  void,  and  did  not  give  the 
appellant  any  legal  right  to  the  labor  or  services  of  the 
appellee,  during  his  minority.  BoUon  v.  MUlerj  6  Ind. 
262.    The  case  of  TaguCy  by  his  next  friend^  v.  Haywardj 
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25  Ind.  427,  is  directly  in  point.  That  was  a  suit  by  an 
infant  for  work  and  labor.  The  defendant  answered  that 
the  plaintiff  having  neither  father  nor  guardian,  his 
mother  entered  into  a  contract  with  the  defendant,  where- 
by it  was  agreed  that  the  defendant  should  take  the 
plaintiff,  then  a  small  boy,  and  raise  him  until  he  was  of 
lawful  age,  to  clothe,  board  and  school  him,  and  at  his 
majority  to  give  him  a  good  horse,  saddle  and  bridle,  and 
a  good  suit  of  clothes.  The  contract  being  invalid,  it 
was  held  by  this  court,  that  it  could  not  be  used  as  a  bar 
to  the  plaintiff's  action  for  services  which  had  been  per- 
formed under  it.  We  hold,  therefore,  that  the  court 
below  did  not  err,  in  sustaining  appellee's  demurrer  to 
the  fourth  paragraph  of  appellant's  answer. 

The  second  alleged  error  was  the  overruling  of  appel- 
lant's motion  for  a  new  trial.  Several  causes  for  sucli 
new  trial  were  stated  in  the  motion,  but  they  all  may  be 
summed  up  in  these :  that  the  finding  of  the  court  below 
was  not  sustained  by  sufficient  evidence,  and  was  contrary 
to  law,  and  that  the  damages  were  excessive.  We  have 
carefully  read  all  the  evidence  in  the  record.  Each  of  the 
parties  testified  in  his  own  behalf,  on  the  trial.  There 
was  no  dispute  between  them  as  to  the  fact  that  appellee 
had  performed  the  work  and  labor  mentioned  in  his  com- 
plaint, for  the  appellant.  There  was  some  conflict  in  the 
evidence,  as  to  the  value  of  the  work  and  labor  done  by 
the  appellee ;  but  the  court  below  saw  the  witnesses  upon 
the  stand  and  heard  them  testify,  and  it  was  the  province 
of  that  court  to  determine  the  weight  that  should  be 
given  to  the  testimony  of  the  different  witnesses,  and 
reconcile  the  apparent  conflict  between  them.  We  can 
not  see,  from  simply  reading  the  evidence,  that  the  finding 
of  the  court  below  was  for  too  large  an  amount;  and  cer- 
tainly we  can  not  disturb  the  finding  on  that  ground. 

The  judgment  of  the  court  below  is  affirmed,  at  the 
costs  of  the  appellant. 


1 
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JusOMEsn. — By  AffreemenL—AttorM^t  Authority, — Braetiee,— Supreme  Court.       ^  ^^ 
—Defect  in  Complaint, — Cured  by  Verdict, — On  the  appeal  of  a  cause  to         ^       216 

the  supreme  court,  where  the  assignment  of  error  was  the  insufficiency  

of  the  complaint,  the  record  showed  that  the  parties  thereto,  bj  their 
attorneys,  appeared  in  the4»use,and,  issues  of  fact  having  been  formed 
and  the  evidence  heard,  "hy  content,  the  court"  found  for  the  plaintiff 
and  rendered  judgment  accordingly,  without  the  defendant's  having  in- 
terposed any  demurrer,  motion  in  arrest  or  exception. 

Hddf  that  such  record  shows  a  judgment  by  agreement,  which  agreement 
such  attorneys  of  record  had  power  to  make. 

ffddf  also,  such  complaint  having  been  upon  an  appeal  bond,  that  defective 
all^^tions  therein  as  to  the  fixing  of  the  penalty  and  approval  of  such 
bond,  and  as  to  the  perfecting  of  the  appeal,  to  secure  which  such  bond 
was  executed,  were  cured  by  such  finding  and  judgment 

From  the  Vigo  Circuit  Court. 

J.  P.  Bairdj  T.  W.  Harper,  J.  M.  Alien,  W.  Mack  and 
S.  Davis,  for  appellants. 

J.  T.  Scotty  J.  n.  Blake, Burton  and  E.  A.  Davis, 

for  appellees. 

Perkins,  J. — Suit  by  appellees  against  appellants,  on  a 
bond  executed  by  the  latter  to  the  former,  on  the  appeal 
of  a  cause  from  the  Vigo  common  pleas  court  to  the 
supreme  court.  The  appellants,  Lucius  M.  Rose  and 
Sobert  ISf.  Hudson,  the  defendants  below,  were  duly  sum- 
moned to  appear  in  the  Vigo  circuit  court. 

Sose  appeared  and  answered, — 

1.  General  denial. 

2.  In  confession  and  avoidance. 

Issue  was  formed  by  a  reply  to  the  second  paragraph 
of  answer.  Hudson  had  not  been  defaulted,  when,  on 
the  18th  day  of  October,  1878,  the  issue  was  submitted  to 
the  court  for  trial,  the  evidence  heard  and  the  case  taken 
under  advisement.    We  copy  now  from  the  record. 

^'And  again,  on  the  7th  day  of  January,  1874,  the 
further  proceedings  were  had  in  said  court  in  said  cause. 

^  Bobert  A.  Allison,  Charles  H.  Smith  and  Howard  B. 
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Johnson  v.  Robert  K.  Hudson  and  Lucius  M.  Rose.   Civil 
action. 

''Come  said  plaintiffs  by  Messrs.  Blake  and  Burton,  their 
attorneys,  and  come  said  defendants  by  their  attorneys, 
Messrs.  Scott  and  Day,  and  by  consent  the  court  finds  for 
the  plaintiffs  and  assesses  their  damages  at  the  sum  of 
thirteen  hundred  and  eighty  dollars  and  forty-three  cents. 
It  is  therefore  considered  by  the  court  that  said  Robert  A. 
Allison,  Charles  H.  Smith  and  Howard  S.  Johnson  do 
recover  of  said  Robert  N.  Hudson  and  Lucius  M.  Rose 
said  sum  of  thirteen  hundred  and  eighty  dollars  and  forty- 
three  cents,  and  their  costs  about  their  suit  expended." 

No  further  action  was  had  in  the  court  below. 

On  the  25th  day  of  June,  1874,  a  transcript  of  the 
record  was  filed  in  this  court,  on  appeal,  and  this  assign- 
ment of  error  made  thereon,  viz.:  "That  said  complaint" 
[the  complaint  in  the  suit  below  on  the  bond  ]  "  does  not 
state  facts  sufiicient  to  constitute  a  cause  of  action  against 
Robert  N.  Hudson  and  Lucius  M.  Rose,  or  either  of  them." 

It  will  be  remembered  that  there  was  no  demurrer  to 
the  complaint,  and  no  motion  in  arrest  of  judgment.  Not 
a  single  exception  was  taken  to  the  action  of  the  court 
below.  It  is  insisted  here  that  the  complaint  is  fatally 
defective ; — 

1.  Because  it  does  not  show  that  the  surety  was  ap- 
proved by  the  court,  but  rather  by  the  clerk ; 

2.  Nor  that  the  penalty  of  the  bond  was  fixed  by  the 
court; 

8.  Nor  that  the  transcript  was  filed  in  this  court  within 
sixty  days ; 

4.    Nor  that  execution  was,  in  fact,  stayed. 

We  think  the  attorneys  had  power  to  make  the  agree- 
ment on  which  the  judgment  was  rendered.  2  R.  8. 
1876,  p.  805-306. 

We  think  the  judgment  in  this  case  was  one  by  agree- 
ment in  open  court,  that  it  operated  as  a  waiver  of  the 
alleged  defects,  if  they  existed,  in  the  complaint,  and  that 
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the  complaint  is  sufficient  to  support  the  judgment,  and 
that  the  judgment  will  bar  another  action  for  the  same 
cause.  The  parties  knew  all  about  the  execution  of  the 
bond,  and  its  character,  and  the  averments  in  the  com- 
plaint, when  they  voluntarily  consented  to  the  judgment 

rendered. 

We  think  the  defects  alleged  to  exist  in  the  bond  were 
such  as  would  be  cured  by  verdict. 

We  think  good  faith  requires  that  these  parties  should 
abide  by  their  agreement  under  which  the  judgment 
appealed  from  was  rendered,  and  that  nothing  is  shown 
rendering  it  the  duty  of  this  court  to  release  them  from 
the  obligations  of  said  agreement. 

We  think  the  error  assigned  unavailable,  and  that  the 
judgment  should  be  affirmed.  Robin8(m  v.  Starley,  29 
Ind.  298 ;  Applegate  v.  Edwards^  45  Ind.  829 ;  Richardson 
V.  Howky  46  Ind.  451 ;  Rose  v.  Allison,  41  Ind.  276. 

The  judgment  is  affimied,  with  costs. 


Martin  v.  Rsissner,  Shebiff  of  Mario^  Countt. 

CkXHsnTunoNAii  Law. — PuhUmiion  in  Oerman  Newtpcvper, — Sheriffs  SaU. — 
ShengTs  Liabiliiy  to  £b;eett<iof»-IVefidafi<.— -The  act  of  the  legislature  of 
March  9th,  1875,  Acts  1875,  Beg.  Seas.,  p.  75,  requiring  the  pablicadon 
of  official  matter,  in  certain  cases,  in  German  newspapers,  is  unconstitn- 
tional  and  void ;  and  a  sheriff  who,  hj  a  sale  of  the  execution-defendant's 
real  estate  upon  an  execution,  has  thereby  received  purchase-mone^r  suf- 
ficient to  satisfy  such  execution  and  the  costs  legally  taxed,  and  a  surplus 
which  he  proposes  to  retain  to  pay  for  costs  incurred  by  him  in  adver- 
tising such  sheriff's  sale  in  a  German  newspaper,  on  demand  by  such  de- 
fendant, is  liable  to  him  for  such  surplus,  such  costs  of  advertising  not 
authorised  by  any  valid  law. 


From  the  Marion  Superior  Court. 

P.  W.  Bartholomew  and  J.  jB.  Dubbsy  for  appellant. 

N.  B.  Taylor^  F.  Rand  and  E.  Taylor,  for  appellee. 
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WoRDBK,  C.  J. — ^Thifl  was  a  complaint  by  the  appellant 
against  the  appellee,  alleging,  in  substance,  that  the  de- 
fendant, the  sherijff  of  Marion  county,  by  virtue  of  an 
execution  issued  to  him  on  a  judgment  rendered  in  that 
court,  in  favor  of  one  Bartholomew  and  against  said  Mar- 
tin, had  sold  certain  real  estate  of  said  Martin,  realizing 
therefrom  the  sum  of  sixteen  dollars  and  fifty  cents  more 
than  sufficient  to  satisfy  the  judgment,  interest  and  costs. 
That  the  plaintiff  had  demanded  the  same,  but  the  sherifi 
had  refused  to  pay  the  ^ame  over  to  him,  on  the  ground 
that  he  had  a  right  to  retain  the  same  as  costs  of  adver- 
tising the  sale  of  the  property  in  a  newspaper  printed  in 
the  German  language,  at  Indianapolis,  etc. 

A  demurrer  to  the  complaint  was  sustained  at  special 
term,  and  the  plaintiff  excepted.  Judgment  for  the  de- 
fendant. The  decision  at  special  term  was  affirmed  at 
general  term. 

The  proper  error  is  assigned  here. 

We  have  no  brief  for  the  appellee,  but  we  do  not  see 
any  defect  in  the  complaint,  or  any  reason  why  the  appel- 
lant was  not  entitled  to  recover  the  surplus,  if  the  fees 
were  not  properly  chargeable  for  advertising  the  sale  in 
the  German  paper.  The  act  of  March  9th,  1875,  (Acts 
1875,  Reg.  Sess.,  p.  75.)  requiring  sheriff's  sales  in  certain 
cases  to  be  advertised  in  a  German  newspaper,  has  been 
held,  since  this  case  was  decided  below,  to  be  unconstitu- 
tional and  void.  Beissner  v.  Hurkj  50  Ind.  424.  The  act 
being  void,  the  costs  were  improperly  incurred,  and  the 
sheriff  can  not  legally  retain  the  surplus  arising  from  the 
sale,  for  their  payment. 

We  think  the  demurrer  to  the  complaint  should  have 
been  overruled. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings  in  accordance 
with  this  opinion. 
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SaNFORD  V.  TUOKBR  BT  AL. 

pRAcncB. — Appeal  to  Supreme  CourL — When, — Motion  for  New  Trial  After 
Judgment  Ihri  of  Oriffinal  Cavee. — ^Wliere,  within  a  jear  after  trial  and 
judgment  in  a  cause  involying  the  title  to  real  estate,  an  application  as 
of  right  to  vacate  such  judgment  and  grant  a  new  trial  of  such  cause 
is  dismissed  and  exception  taken,  and  notice  given  to  the  court  that  the 
question  of  law  is  reserved,  and  that  an  appeal  will  be  taken  to  the  su- 
preme court  upon  a  bill  of  exceptions  only,  but  such  appeal  is  not  taken 
within  a  year  after  such  dismissal,  still,  an  appeal  of  the  cause  to  the 
suinreme  court  may  be  taken  within  three  years  after  such  judgment,  the 
entire  proceedings  therein  constituting  but  one  case. 

Pabtition. — Pleading. — Adverse  Posaesnon. — ^An  answer  to  a  complaint  for 
the  partition  of  real  estate  which  does  not  deny  the  title  alleged  therein, 
but  all^;es  in  the  plaintiff  a  different,  champertous  and  void  title,  and 
alleges  title  to  the  whole  of  such  realty  in  the  defendant  by  virtue  of 
adverse  possession  thereof  for  less  than  twen^  years,  under  a  chain  of 
title  baaed  upon  a  deed  executed  by  the  heirs  of  the  person  under  whom 
the  plaintiff  alleges  title,  is  bad  on  demurrer. 

Sams. — ^An  answer  to  a  complaint  for  the  partition  of  a  tract  of  real  estate, 
alloying  title  to  the  whole  of  the  same  in  the  defendant  by  virtue  of  a 
continued  possession  thereof  for  thirty  years  by  the  defendant  and  his 
grantors  under  a  deed  by  the  heirs  of  the  original  patentee,  who  had 
died  in  possession  .thereof,  being  the  same  person  through  whom  plaintiff 
claims  title  by  a  deed  executed  by  him  to  the  plaintiff's  grantors,  is  bad 
on  demurrer,  when  the  same  does  not  aver  such  possession  to  have  been 
adverse  to  plaintiff's  right,  and  does  not  aver  title  thereto  in  said  origi- 
nal patentee  at  the  time  of  his  death. 

Same. — Where,  to  a  complaint  for  the  partition  of  real  estate,  wherein  the 
plaintiff  alleges  a  title  based  upon  a  deed,  executed  to  his  grantors  by 
the  original  }>atentee,  for  a  certain  portion  thereof,  the  defendant  answers, 
all^png  title  in  himself  by  virtue  of  a  deed  to  his  grantor  for  the  whole 
of  such  real  estate,  but  not  naming  such  grai^tor,  and  averring  that  such 
conveyance  was  received  without  knowledge  of  plaintiff's  title,  and  that 
the  latter  ''stood  by**  and  allowed  defendant  to  make  valuable  improve- 
ments and  pay  the  taxes  thereon  for  a  period  less  than  twenty  years,  such 
answer  is  bad  as  a  plea  in  bar. 

Baxe, — The  fact  that  one  of  two  tenants  in  common  of  a  tract  of  real  es- 
tate occupies,  improves  and  pays  taxes  on  the  same  does  not  give  him 
title  thereto  by  adverse  possession,  such  possession  being  as  and  for  both. 

fiAHE. — Unrecorded  Deed, — Purehaeefrom  Heire  <^  DeoeoMd  Qrcmtor, — Where 
the  complaint  for  partition  of  real  estate  avers  title  in  the  plaintiff  by 
chain  of  title  based  upon  a  deed  executed  to  plaintiff's  grantors  by  the 
original  patentee  of  such  lands,  an  answer  averring  that  the  deeds  to 
plaintiff's  grantors  were  never  placed  on  record,  and  that  the  defendant's 


64  m 


\ 

220  SUPREME  COURT  OF  INDIANA. 


amford '«.  Ticker  el  aL 


grantor  had  purchased  the  whole  of  such  land  from  the  heirs  of  the  de- 
ceased patentee,  is  bod  oo  demurrer  for  want  of  an  allegation  of  owners 
ship  in  such  patentee  at  hiB  death. 

From  the  Elkhart  Circuit  Court 

W.  A.  WoodSy  for  appellant. 

J.  JET.  Baker  and  J.  A.  8.  Mitehdl^  for  appellees. 

BiBDLEy  J. — ^CompIaint  in  two  paragraphs,  by  appellant 
against  the  appellees,  for  partition  of  lands.  The  first 
paragraph  avers  tiiat  appellant  is  the  owner  in  fee-simple 
of  the  undivided  one-half  of  the  lands  described,  deriving 
his  chain  of  title,  through  various  links,  from  Jacob  Puter- 
baugh,  who  was  the  original  patentee  of  the  land.  Also 
alleging  a  chain  of  title  to  the  remaining  half,  through 
various  links,  from  the  same  patentee,  in  Sarah  A.  Tucker, 
who  is  the  wife  of  Alba  M.  Tucker  and  the  daughter  of 
John  H.  Henry. 

The  second  paragraph  is  the  same  as  the  first,  at  least 
we  can  perceive  no  legal  difference  between  them.  It  is 
alleged  in  both  paragraphs  that  John  H.  Henry  is  the 
immediate  vendor  of  Sarah  A.  Tucker  by  an  unrecorded 
deed ;  he  is  therefore  made  defendant  to  answer  as  to  his 
interest. 

Answer.    First.    General  denial. 

Second,  third,  fourth  and  fifth,  special  paragraphs. 
A  demurrer  to  each  special  paragraph,  alleging  as  ground 
the  insufficiency  of  the  facts  stated,  was  overruled,  and 
exceptions  reserved.  ' 

The  subsequent  pleadings  need  not  be  stated.  Trial  by 
jury,  verdict  for  appellees,  and  judgment  on  the  verdict. 

Within  one  year  after  judgment,  the  appellant  made 
application,  in  writing,  to  the  court,  to  vacate  the  judg- 
ment and  grant  him  a  new  trial  as  of  right  under  the 
statute.  Upon  motion  of  the  appellees,  this  application 
was  dismissed  by  the  court,  to  the  ruling  of  which  the 
appellant  excepted,  filed  his  bill  of  exceptions,  "  and  gave 
notice  to  the  court  of  his  intention  to  reserve  said  ques- 
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Hon  for  the  deciBion  of  the  supreme  court  on  the  bill  of 
exceptions  only,  under  section  347."  See  2  R.  S.  1876,  p. 
177.  This  reserved  question  was  not  appealed  to  this 
court  within  one  year  after  the  application  for  a  new  trial 
was  decided,  but  the  case  was  appealed  to  this  court  with- 
in three  years  after  the  rendition  of  final  judgment  on 
the  verdict. 

The  appellees  move  this  court  to  dismiss  the  appeal  in 
this  cause: 

First.  For  that  said  appeal  was  not  taken  within  one 
year,  as  required  by  section  848,  2  R.  S.  1876,  p.  177 ; 

Second.  For  that  the  appellant  has  blended  and  joined 
in  one  record  two  distinct  final  judgments  in  one  appeal ; 
and  there  is  no  separate  record,  and  no  separate  certificate 
of  the  clerk  to  the  correctness  of  the  record  and  proceed- 
ings, in  the  original  cause. 

We  are  of  opinion  that  the  entire  proceedings  con- 
stitute but  one  case.  The  application  for  a  new  trial 
could  have  no  existence  independent  of  the  original 
judgment.  Let  it  be  conceded  that  the  appeal  from  the 
decision  of  the  court  upon  the  reserved  question  was  not 
taken  within  one  year  after  it  was  rendered,  this  fact  will 
not  prevent  an  appeal  from  the  final  jnd^ent  on  the 
verdict  at  any  time  within  three  years  after  its  rendition. 
The  motion  to  dismiss  the  appeal  must  be  overruled. 

The  second  paragraph  of  the  answer  contains  the  fol- 
lowing averments,  stated  in  brief:  that  on  the  23d  of 
September,  1829,  the  plaintiflf  executed  a  mortgage  on  the 
lands  mentioned  to  George  K.  Martin,  who  assigned  the 
mortgage  to  John  Lamoree,  who  caused  it  to  be  foreclosed, 
and  the  land  to  be  sold  under  the  decree ;  that  it  was  bought 
by  Nathaniel  Lamoree  and  John  H.  Marshall,  who  received 
the  sheriff's  deed  therefor,  which  was  recorded  on  the 
18th  day  of  October,  1851 ;  that  the  defendants,  from  the 
Ist  day  of  January,  1856,  until  the  present  time,  have 
been  in  the  continued,  peaceable  and  uninterrupted  adverse 
possession  of  all  the  real  estate  mentioned  in  the  com- 
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plaint,  as  the  absolute  owners  thereof,  under  the  deeds  of 
conveyance  from  the  heirs  of  the  patentee  thereof,  in 
good  faith ;  and  that  said  Lamoree  and  Marshall  never 
were  in  possession  or  occupancy  of  any  part  of  said  real 
estate ;  that  while  the  defendants  were  in  possession  as 
absolute  owners  thereof,  Lamoree  and  Marshall,  on  the 
22d  day  of  November,  1865,  conveyed  the  lands  to  the 
plaintiff;  that  said  title  is  champertous  and  void.  Where- 
fore, etc. 

We  can  not  hold  this  paragraph  sufficient.  It  is  not 
an  answer  to  the  complaint.  Suppose  the  conveyance 
firom  Lamoree  and  Marshall  to  be  void  for  champerty,  that 
would  simply  leave  the  title  still  in  Lamoree  and  Mar- 
shall. It  would  give  no  right  to  the  defendants ;  and  the 
adverse  possession  of  the  land  by  the  defendants,  as 
averred,  from  the  first  day  of  January,  1856,  to  the  com- 
mencement of  this  suit,  on  the  15th  day  of  September, 
1869,  without  showing  any  title  in  the  heirs  of  the  paten- 
tee, will  not  amount  to  a  title  in  the  defendants.  Besides, 
there  is  no  claim  of  title  in  the  complaint  from  Lamoree 
and  Marshall,  and  no  averment  in  the  paragraph  of  an- 
swer that  the  title  from  Lamoree  and  Marshall  is  the 
only  title  by  which  the  appellant  holds  the  land.  The 
title  set  up  in  the  complaint  is  neither  denied  nor  avoided 
in  this  paragraph  of  the  answer ;  it  is  therefore  insuf- 
ficient. 

The  third  paragraph  of  answer  sets  up  the  following 
facts :  that  the  defendants  derive  title  to  the  whole  of  the 
land  from  the  children  and  heirs  at  law  of  Jacob  Puter- 
baugh,  "  who  died  about  thirty  years  ago  in  the  possession 
ot  said  real  estate;  and  that  his  heirs,  namely,  David, 
Jacob  and  Andrew  Puterbaugh,  and  Catherine  Roe,  his 
daughter,  went  into  possession  of  the  whole  of  said  tract 
of  land,  claiming  to  be  the  owners  thereof  by  descent 
cast,  and  so  remained  in  possession  until  1855,  when  they 
conveyed  the  same  by  warranty  deed  to  Henry  Jameson, 
who  went  into  possession  of  the  whole  of  said  tract  of 
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land  until  1859,  when  said  Jameson  oonveyed  the  whole 
of  said  tract  of  land  to  defendant  Henry,  who  has  been 
in  possession  of  the  whole  of  said  tract  of  land  from  that 
time  nntil  the  present,  as  absolute  owner  thereof,  improv- 
ing the  same  and  paying  the  taxes  thereon." 

This  paragraph,  as  showing  a  chain  of  title,  is  defective 
in  not  averring  title  in  Jacob  Pnterbangh  at  the  time  he 
died  in  possession  of  the  land.  It  is  not  inconsistent 
with  the  appellant's  title  alleged  in  the  complaint,  whidi 
shows  a  fee-simple  derived  from  Jacob  Puterbaugh,  the 
original  patentee.  Jacob  Puterbaugh  might  have  con- 
veyed the  land  as  averred  in  the  complaint,  and  after- 
wards died  in  possession  of  it,  and  the  subsequjent  links 
of  title  might  have  followed,  as  stated  in  this  paragraph 
of  answer,  without  giving  any  title  to  Henry,  as 
against  the  fee-simple  derived  from  Jacob  Puterbaugh 
to  the  appellant,  as  set  out  in  the  complaint.  And  the 
paragraph  is  defective  in  attempting  to  show  a  title  by 
continued  possession,  because  it  does  not  aver  it  to  have 
been  adverse  to  the  title  alleged  in  the  complaint.  For 
any  thing  shown  by  the  averments,  the  appellees  might 
have  held  just  such  a  title  as  they  set  up,  and  held  it 
under  the  appellant.  The  third  paragraph  is  insufficient. 
Doe  V.  Brown,  4  Ind.  148 ;  Winslow  v.  WinsloWy  52  Ind.  8. 

The  fourth  paragraph  is  as  follows :  ^'  that  said  Henry, 
in  January,  1859,  for  a  valuable  consideration,  purchased 
the  entire  tract  of  land  mentioned  in  said  amended  com- 
plaint, took  a  warranty  deed  of  conveyance  therefor,  and 
entered  into  the  possession  thereof,  and  that  said  plaintiff 
knew  of  said  purchase  and  possession  by  defendant  Henry, 
and^  without  disclosing  any  title  thereto,  stood  by  and 
suffered  and  permitted  the  defendant  to  expend  a  large . 
amount  of  money  in  making  lasting  and  valuable  im- 
provements thereon,  by  clearing  up  and  improving  the 
land,  fmcing  the  same  and  erecting  and  maintaining 
buildings  thereon,  and  by  paying  the  taxes  and  buying  in 
tax-titles  thereon  accruing  for  more  than  fifteen  years 
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past,  amounting  to  the  sum  of  three  hundred  dollars ;  and 
the  defendants  aver  that  they  were  ignorant  of  any  title 
in  the  plaintiff,  but  that  said  expenditures  were  made  and 
improvements  placed  on  said  premises  in  good  faith,  and 
in  the  full  belief  that  the  said  title  to  the  whole  of  said 
tract  of  land  was  perfect.    Wherefore,"  etc. 

In  this  paragraph,  there  is  no  allegation  as  to  whom 
the  vendor  of  Henry  was,  nor  wh^t  title  he  had,  if  any, 
to  the  land.  For  aught  that  appears,  he  may  have 
claimed  under  the  owner  of  the  other  half  of  the  land. 
The  title  in  Henry,  there^re,  as  it  is  alleged,  amounts  to 
no  more  than  that  of  possession.  The  claim  of  the  appel- 
lant is  to  an  undivided  half  of  the  land,  and  the  complaint 
admits  that  the  title  to  the  other  half  was  in  Henry  until 
he  conveyed  it  to  Sarah  A.  Tucker,  by  the  deed  which 
remains  unrecorded.  Either  tenant  in  common  has  the 
possession  of  the  whole,  and  neither  has  the  exclusive 
possession  of  any  part.  One  tenant  in  common  may 
make  lasting  and  valuable  improvements  on  the  land,  and 
a  co-tenant  can  not  prevent  him,  while  such  tenancy 
exists.  We  do  n6t  think,  therefore,  that  the  appellant, 
by  the  facts  alleged  in  this  paragraph,  is  estopped  by 
"  standing  by "  while  the  improvements  were  made,  be- 
cause he  could  not  prevent  them,  although  Henry  claimed 
the  entire  property  in  the  land.  He  was  entitled  to  one 
undivided  half,  and  therefore  to  joint  possession  of  all 
until  it  was  divided.  This  paragraph  is  not  sufficient  to 
bar  the  complaint.  Martindale  v.  Alexander ^  26  Ind.  104  ; 
Stafford  v.  Nutty  85  Ind.  98.  Perhaps  such  improvements 
could  be  taken  into  consideration  in  favor  of  the  tenant 
who  made  them,  at  the  time  the  land  is  partitioned ;  but 
as  the  paragraph  is  pleaded  in  bar,  and  not  as  a  counter- 
claim asking  affirmative  relief,  we  do  not  decide  the 
question. 

The  fifth  paragraph  of  answer  alleges  the  following 
facts:  "that  the  pretended  deed  from  Jacob  Puter- 
baugh  to  Jacob  Ellis,  and  the  pretended  deed  from  Jacob 


NOVEMBER  TERM,  1876-  225 

Cool  etoLv.  Cool. 

EUiB  to  plaintiff,  were  never  placed  upon  the  record  of 
deeds  in  Elkhart  county,  and  that  the  defendant  Henry, 
in  good  faith  and  for  a  valuahle  consideration,  purchased 
the  whole  of  said  tract  of  land  mentioned  in  said  amended 
complaint,  of  Henry  Jameson,  who  purchased  the  same 
from  the  heirs  of  Jacob  Puterbaugh,  deceased,  who  pur- 
chased the  same  from  the  United  States ;  and  that  said 
conveyanceB  from  the  heirs  of  Jacob  Puterbaugh,  de- 
ceased, to  Henry  Jameson,  and  from  said  Jameson  to 
defendant,  were  duly  recorded  pursuant  to  law.  Where- 
fore,*' etc. 

This  paragraph  attempts  to  set  up  the  rights  of  an 
innocent  purchaser;  but  it  is  defective  in  not  averring 
title  in  the  heirs  of  Jacob  Puterbaugh.  Simply  to  show 
that  they  were  "the  heirs  of  Jacob  Puterbaugh,  deceased, 
who  purchased  from  the  United  States,"  is  not  sufficient. 
There  is  no  averment  of  ownership  in  Jacob  Puterbaugh 
at  the  time  of  his  death,  nor  of  inheritance  in  his  heirs. 
The  vendors  of  Jameson  might  have  been  the  heirs  of 
Jacob  Puterbaugh,  and  not  have  inherited  the  land  in 
controversy.  This  defect,  admitting  that  the  appellees 
purchased  and  held  in  good  faith  for  a  valuable  considera- 
tion, renders  their  title  insufficient. 

It  is  unnecessary  to  examine  the  subsequent  pleadings. 

The  judgment  is  reversed,  with  costs,  and  cause  re- 
manded, with  directions  to  sustain  the  demurrers  to  the 
second,  third,  fourth  and  fifth  paragraphs  of  answer,  and 
for  farther  proceedings. 
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ttfining  a  denrairer  to  a  paragraph  of  a  pleading,  is  not  ayailable  aa  error 
on  appeal  to  the  sapreme  oonrt,  where  the  matters  therein  alleged  conld 
have  been  given  in  evidence  under  a  remaining  paragraph  of  sach 
pleading. 

Sams. — Ab  to  snch  paragraph  in  snch  pleading,  the  better  practice  in  the 
court  below  is,  by  a  motion  to  strike  it  out,  rather  than  bj  a  demurrer 
thereto. 

Same. — Supreme  Court. — Fvnding, — I\iriUi(m. — Bauiial  Inietiaejf, — Dente  du- 
ring  Life. — Where  an  intestate,  leaving  no  father  or  mother  or  child,  de- 
vises to  his  widow  the  whole  of  his  real  estate,  so  long  as  ehe  shall  re- 
main his  widow,  and,  after  her  death,  to  another,  but  fails  to  devise  the 
same  to  any  one  in  case  she  should  remarry,  during  the  time  elapsing 
between  her  remarriage  and  her  death,  and  such  widow  elects  to  take 
under  the  law  and  not  under  such  will,  and,  in  an  action  by  her  against 
such  other  devisee  for  partition  of  such  real  estate,  the  court  decrees  to 
her  the  one-third  thereof  in  fee  and  the  remaining  two-thirds  during  her 
life,  om  appeal  to  the  supreme  court  from  such  decree  by  such  other 
devisee,  assigning  as  error  the  overruling  of  a  motion  for  a  new  trial,  it 
was  held,  the  evidence  not  being  in  the  record,  that,  evidence  to  sustain 
such  finding  and  decree  being  admissible  under  the  complaint  in  such 
cause,  it  will  be  presumed,  the  contrary  not  being  shown,  that  such  evi- 
dence was  given. 

From  the  DeE^alb  Circuit  Court 

It.  W.  McBride  and  J.  L.  MorlaUy  for  appellants. 
C  A.  0.  McCldlan^  for  appellee. 

Pbreiks,  J. — Elizabeth  Cool,  the  appellee,  brought  Buit 
against  the  appellants,  devisees  under  the  will  of  Christo- 
pher Cool,  deceased,  for  partition  of  the  real  estate 
described  in  the  complaint.  She- alleged  in  her  complaint 
that  on  the  fifteenth  day  of  February,  1874,  Christopher 
Cool,  being  then  the  owner  of  said  real  estate,  devised 
the  same,  by  his  last  will,  (a  copy  of  which  is  made  an 
exhibit,)  to  the  plaintiff,  Elizabeth,  now  his  widow,  dur- 
ing her  natural  life,  and  at  her  death  to  the  children  of 
his  brothers,  John  and  Thomas  Cool,  and  of  his  sister, 
Catherine  Thrall,  share  and  share  alike.  Plaintiff  further 
avers  that  said  Christopher  Cool  left  the  plaintiff,  his 
widow,  but  no  child,  surviving  him.  Plaintiff  avers  that, 
at  the  proper  time,  she  elected  to  take  under  the  law  and 
not  tmder  the  will.    She  asks  that  one-third  of  said  real 


NOVEMBER  TERM,  1876.  227 

Cool  et  aL  v.  Cool. 

estate  be  set  apart  to  her  in  fee  and  the  other  two-thirds 
for  life,  and  to  the  devisees  made  defendants  to  her  com- 
plaint, the  other  two-thirds,  in  fee,  after  her  death. 

In  a  second  paragraph  the  plaintifi'  states  that  she  and 
the  defendants  are  tenants  in  common  of  the  real  estate 
described  in  the  first  paragraph,  that  she  has  an  estate  in 
fee  in  one  undivided  third,  and  a  life-estate  in  the  otber 
two-thirds ;  that  the  defendants  have  an  estate  in  fee  in 
the  other  two-thirds,  subject  to  her  life-estate  in  the  same, 
but  their  particular  several  shares  are  unknown  to  her, 
and  she  prays  partition  according  to  the  rights  of  the  par- 
ties, and  if  said  partition  can  not  be  made,  then  a  sale,  etc. 

The  will  is  somewhat  lengthy,  and  we  set  out,  therefore, 
only  the  parts  of  it  by  which,  counsel  on  both  sides  ad- 
mit, the  rights  of  the  parties  are  to  be  determined  in  the 
real  estate  described  in  the  complaint,  and  must  control 
the  decision  of  this  cause,  in  connection  with  the  extrinsic 
facts  in  the  case. 

The  first  clause  of  the  will  is  as  follows : 

"  Item  the  First.  I  give,  bequeath  and  devise  unto  my 
beloved  wife,  Elizabeth  Cool,  all  my  property,  both  real 
and  personal,  including  all  moneys,  rights,  credits  and 
effectB,  to  her  as  long  as  she  remainB  my  widow." 

The  third  clause  is  as  follows : 

"  Item  the  Third.  1  direct  that  after  the  death  of  my 
said  wife,  Elizabeth  Cool,  that  my  property  shall  be  di- 
vided among  the  children  of  my  brothers,  John  Cool, 
Thomas  Cool,  and  the  children  of  my  sister,  Catherine 
Thrall,  deceased,  who  are  to  take  share  and  share  alike, 
except  as  to  the  share  of  the  daughter  of  my  sister,  Cath- 
erine Thrall,  deceased,  Mary  Hodson,  who  shall  take  as 
provided  in  item  second  of  this  instrument." 

The  exception  referred  to  has  no  bearing  on  the  rights 
of  the  parties  to  this  suit. 

The  will  contained  no  residuary  clause. 

The  defendants  answered  in  general  denial,  and  in  a 
second  paragraph^  in  which  they  admitted  the  allegations 
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of  the  complaint,  and  that  the  rights  of  all  the  parties 
arose  under  the  will  and  the  facts  alleged  in  the  com- 
plaint, but  they  claimed  that  the  plaintiff*  would,  under 
these,  be  entitled  by  law  to  one-third  in  fee,  and  no  life- 
estate  in  the  other  two-thirds,  and  that  the  defendants 
would  take  the  other  two-thirds  in  fee,  unincumbered  by 
a  life-estate  in  the  plaintiff*,  and  by  way  of  cross-complaint 
asked  partition  accordingly. 

The  court  sustained  a  demurrer  to  the  second  paragraph 
of  the  answer,  and  the  defendants  excepted.  The  cause 
went  to  trial  upon  the  general  denial,  and  the  court  found 
that  said  plaintiff  and  defendants  are  the  owners  in  com- 
mon of  the  premises  described  in  the  complaint ;  that  the 
plaintiff"  is  the  owner  in  fee  of  the  undivided  one-third 
part  of  said  premises,  and  is  entitled  to  a  life-estate  in  the 
residue  thereof,  and  that  partition  ought  to  be  made  as 
prayed  for  in  the  complaint ;  and  the  court  ordered  and 
decreed  accordingly.  Commissioners  were  appointed  to 
make  the  partition.  Partition  was  made  according  to  the 
finding  of  the  court  as  to  the  rights  of  the  parties.  A 
motion  for  a  new  trial  was  made,  on  the  alleged  ground 
that  the  decision  of  the  court,  in  decreeing  partition,  was 
contrary  to  law,  and  that  the  court  erred  in  sustaining  the 
demurrer  to  the  second  paragraph  of  answer.  The  motion 
was  overruled,  and  the  partition  made  was  confirmed. 

The  action  of  the  court  upon  the  demurrer  was  not  a 
ground  for  a  new  trial. 

The  evidence  is  not  in  the  record. 

The  errors  assigned  in  this  court  are : 

1.  The  court  below  erred  in  sustaining  the  demurrer 
to  the  second  paragraph  of  answer. 

2.  The  decision  of  the  court  in  decreeing  partition  was 
contrary  to  law. 

8.  The  court  erred  in  overruling  the  motion  for  a  new^ 
trial. 

It  would  have  been  the  better  practice  to  move  to  strike 
out  the  second  paragraph ;  but  no  harm  was  done  to  the 
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defendant  in  sustaining  the  demurrer  to  it,  and  the  ruling, 
therefore,  will  not  be  held  an  available  error  in  this  court. 
The  answer  amounted  to  no  more,  at  any  rate,  than  the 
general  denial;  the  defendants  could  have  given  no  evi- 
dence under  it  that  could  not  have  been  given  under  the 
general  denial,  which  was  formally  pleaded,  and  could 
have  obtained  no  decree  or  clause  of  a  decree  that  they 
could  not  have  obtained  under  the  general  denial. 

The  second  assignment  of  error  is  one  of  the  grounds 
alleged  below,  in  the  motion  for  a  new  trial.  It  was  a 
proper  cause  to  allege  for  a  new  trial.  It  was,  substan- 
tially, the  sixth  ground  specified  in  the  statute.  2  R.  S. 
1876,  p.  181.  Whether  the  decision  of  the  court  in  de- 
creeing partition  was  contrary  to  law  might  have  de- 
pended  upon  the  evidence.  That  was  before  the  court 
and  that  tribunal  could  reconsider  it  on  the  motion ;  but 
it  is  not  before  this  court;  and  were  it,  this  assignment 
of  error  would  still  be  but  a  species  of  tautology,  aa  it  is 
embraced  by  the  next  assignment,  viz.,  that  the  court 
erred  in  overruling  the  motion  for  a  new  trial.  But  as 
neither  the  evidence  in  the  cause,  nor  any  interlocutory 
ruling  during  its  progress,  which  might  have  been  cause 
for  a  new  trial,  is  in  the  record,  we  can  not  reverse  the 
case  on  this  assignment  of  error. 

The  evidence  might  have  disclosed  a  state  of  facts  that 
would  have  justified  the  decree  for  partition  as  it  was 
made. 

Section  twenty-six  of  our  statute  of  descents,  1  R.  8. 
1876,  p.  413,  enacts  that : 

"If  a  husband  or  wife  die,  intestate,  leaving  no  child, 
and  no  father  or  mother,  the  whole  of  his  or  her  property, 
real  and  personal,  shall  go  to  the  survivor." 

And  if  he  or  she  die  intestate,  as  to  a  part  of  the  prop- 
erty, this  statute  applies,  and  governs  the  disposition  to 
be  made  of  such  part.  Armstrong  v.  BerremaUy  18  Ind. 
422.  Counsel  for  appellants  do  not  claim,  but  tacitly  ad- 
mit, that  the  testator  left  no  father  or  mother.  Was  there 
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any  property  undisposed  of  by  the  will  in  this  case?    In 
the  case  of  Augustus  v.  SeaboUj  3  Met.  (Ky.)  155,  where  the 
testator  devised  to  his  wife  a  piece  of  real  estate  during 
her  natural  life,  should  she  remain  his  widow,  and  after 
her  death  to  the  children  of  his  brother,  and  the  widow 
did  marry,  it  was  held  that  the  estate  did  not  vest  in  the 
children  of  the  brother  till  her  death,  that  being  the  event 
on  the  happening  of  which  they  were  to  take,  and  the 
estate  in  the  land,  between  the  marriage  of  the  widow 
and  her  death,  there  being  no  residuary  clause  disposing 
of  it,  was  undisposed  of  by  the  will  and  went  to  the  heirs. 
And  in  Rasing  v.  Busing^  26  Ind.  63,  a  case  we  approve, 
where  Rusing  by  his  will  devised  his  real  estate  to  his 
wife  during  life,  and  after  her  death  to  his  next  of  kin, 
it  was  held  that  the  next  of  kin  could  not  take  till  after 
the  death  of  the  widow,  and  that,  she  having  elected  not 
to  take  under  the  will,  and  it  containing  no  residuary 
clause,  it  left  the  life-estate  in  two-thirds  of  the  real  estate 
practically  undisposed  of  by  the  will,  and  that  it  would 
go  to  the  widow,  there  being  no  child  or  father  or  mother. 
As  to  the  two-thirds,  Rusing  would  be  regarded  as  dying 
intestate.    The  present  case  is  stronger.    The  will  gave 
the  property  to  the  widow  during  widowhood,  and  to  the 
children  of  the  brother  after  her  death,  leaving  the  con- 
tingent estate  during  the  time  that  might  intervene  be- 
tween the  termination  of  her  widowhood  and  her  death, 
undisposed  of  by  the  very  terms  of  the  will,  and  by  her 
election  not  to  take  under  the  will,  the  estate  from  the 
time  of  her  election  to  her  death  was  undisposed  of.    Ac- 
cording to  these  authorities,  there  was,  under  the  allega- 
tions in  the  complaint,  an  estate  for  life  in  the  two-thirds 
of  the  real  estate  described,  undisposed  of,  which,  if  there 
were  no  children  nor  father  nor  mother,  would  go  to  the 
widow  under  the  section  of  the  statute  of  descents  above 
quoted.    We  think,  under  the  complaint  in  the  case,  all 
the  evidence  necessary  to  establish  her  right  to  the  estate 
might  have  been  given,  and  we  must  presume  in  favor  of 


KOVBMBEB  TEEM,  1876.  281 

Boaenbaam  e(  us.  v.  Schmidt. 


the  action  of  the  court  that  it  was  given,  the  contrary 
not  being  shown. 
The  judgment  is  affirmed,  with  costs. 


BOSBNBAUM  BT  UX.  V.  SOHMIDT. 

Flbadqio. — DeKripiion  nf  Real  Ettaie, — Where  the  complaint  in  an  action 
to  leooTer  real  estate  describes  the  real  estate  in  controversy  in  such 
manner  that  the  same  may  be  ascertained,  it  is  sufficient. 

PluLcncE. — Supreme  CowU — Obfeetums  to  Evidence. — Where  it  does  not  ap- 
pear that  the  party  objecting  to  evidence  in  the  court  below  pointed  out 
to  that  court  the  ground  of  his  objections,  the  supreme  court,  on  appeal, 
will  not  consider  such  objection. 

Same. — Same, — WeigM  qf  JBvidenee, — ^The  supreme  court,  on  appeal,  will 
not  reverse  the  judgment  of  the  court  below,  on  the  w^ht  of  evidence, 
merely. 

From  the  Lake  Circuit  Court. 

M.  Wood  and  71  J.  Wood,  for  appellants. 

HowK,  J. — This  was  an  action  by  appellee  against  ap- 
pellants, for  the  recovery  of  real  estate.  The  complaint 
was  in  the  usual  form,  and  the  real  estate  sought  to  be 
recovered  was  thus  described  therein:  ^^a  tract  of  land 
within  the  town  of  Crown  Point,  described  as  follows, 
to  wit,  commencing  at  the  north-west  comer  of  land 
owned  by  John  Buscheli,  three  chains  and  twenty-seven 
links  east  from  the  north-west  comer  of  section  eight,  in 
township  thirty-four,  north,  of  range  eight,  west,  thence 
south  on  the  line  of  said  Ruscheli's  land  seven  chains  and 
seventy-five  and  one-half  links  to  the  center  of  Joliet 
road,  thence  north,  seventy-four  degrees  west,  far  enough 
to  make  one  acre,  thence  north  seven  chains  and  thirty 
links  to  the  section  line,  thence  east  one  chain  and  thirty- 
three  links  to  place  of  beginning." 

Appellants  answered  the  complaint  by  a  general  denial. 
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There  was  a  trial  by  the  court,  and  a  finding  and  judg- 
ment for  appellee ;  and  on  appellants'  application,  on  pay- 
ment of  costs,  the  judgment  was  vacated  and  a  new  trial 
awarded  the  appellants,  as  a  matter  of  right  under  the 
statute. 

Upon  the  new  trial,  there  was  a  finding  by  the  court 
below  in  favor  of  appellee  and  against  appellants,  for  the 
recovery  of  said  real  estate.  Appellants  then  moved  the 
court  below,  in  writing,  for  a  new  trial  of  the  action, 
whih  motion  was  overruled,  and  appellants  excepted,  and 
judgment  was  rendered  upon  the  finding. 

In  this  court,  appellants  have  assigned  the  following 
alleged  errors : 

1.  Overruling  appellants'  motion  for  a  new  trial; 

2.  Error  of  the  court  below,  in  admitting  in  evidence 
certain  specified  deeds ; 

8.  Error  of  the  court  below,  in  admitting  improper 
and  illegal  evidence ; 

4.  Error  of  the  court  below,  in  finding  for  the  appel- 
lee, upon  his  complaint,  for  the  reason  that  the  same  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  second  and  third  of  these  alleged  errors,  in  their 
present  form,  are  not  available  to  the  appellants,  in  this 
court,  for  any  purpose.  If  made  sufficiently  specific,  each 
of  them  might  be  a  good  cause  for  a  new  trial,  in  a  motion 
for  such  new  trial  presented  to  the  court  below.  And 
when  thus  presented  to  the  lower  court,  the  only  proper 
error  to  allege  in  this  court,  would  be  the  decision  of  the 
former  court,  in  overruling  such  motion  for  a  new  trial. 
In  considering  the  other  alleged  errors,  we  will  first  notice 
and  decide  the  question  presented  by  the  fourth  alleged 
error. 

The  question  thus  presented  is,  that  the  description  in 
appellee's  complaint  of  the  real  estate  sued  for  in  this 
action,  is  so  vague  and  indefinite  as  to  be  void  for  uncer- 
tainty. It  is  claimed  by  appellants'  counsel,  that  "no 
surveyor  can  find  this  lot,  from  the  description.    It  is 
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wholly  unintelligible.  It  begins  at  a  certain  point,  and 
runs  south  a  certain  distance  and  to  a  certain  point.'' 
Thus  far,  at  least,  we  have  some  of  the  elements  of  a  very 
certain  description,  and  upon  the  well  known  maxim  that 
that  is  certain,  which  may  be  rendered  certain,  there 
would  be  no  difficulty,  in  our  opinion,  in  locating  the 
exact  land  in  controversy,  from  the  description  contained 
in  appellee's  complaint.  From  this  description,  it  is  mani* 
fest  that  the  lot  of  ground  sued  for  is  quadrilateral,  and 
of  course  has  only  four  corners.  Now,  from  the  descrip* 
tion  given  in  the  complaint,  the  four  comers  of  the  lot 
can  be  exactly  located,  the  course  and  length  of  three  of 
its  four  lines  can  be  found  with  precision,  and  while  the 
length  of  the  fourth  line  is  not  given,  yet  the  fact  is  easily 
arrived  at,  that  it  extends  on  a  certain  course  from  one 
fixed  point  to  another  fixed  point.  From  the  description 
given,  the  point  where  the  west  line  of  John  Ruscheli's 
land  intersects  the  center  line  of  the  Joliet  road,  can  be 
located  with  certainty  and  precision ;  and  making  that 
point  the  beginning  point,  and  inverting  the  description 
given  in  the  complaint,  we  have  the  following  plain, 
accurate  and  intelligible  description  of  the  land  in  con- 
troversy in  this  suit :  beginning  at  said  beginning  point, 
and  running  thence  north,  along  the  west  line  of  said 
John  Ruscheli's  land,  seven  chains  and  seventy-five  and 
one-half  links  to  the  north-west  comer  of  said  Ruscheli's 
land,  thence  west  one  chain  and  thirty-three  links,  thence 
south  seven  chains  and  thirty  links,  and  thence  east,  six- 
teen degrees  south,  to  the  place  of  beginning,  containing 
one  acre.  We  conclude,  therefore,  that  appellants'  objec- 
tions to  the  sufficiency  of  appellee's  complaint,  are  not 
well  taken. 

The  first  alleged  error  in  appellants'  assignment  of 
errors  is,  that  the  court  below  erred  in  overruling  their 
motion  for  a  new  trial.  In  this  motion,  the  following 
causes  for  such  new  trial  were  assigned : 
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1.  The  finding  and  judgment  of  the  court  were  con- 
trary to  law ; 

2.  The  finding  and  judgment  of  the  court  were  con- 
trary to  the  evidence ; 

8.  The  court  admitted  certain  deeds  and  records  as 
evidence  for  the  appellee,  which  were  improper  and  illegal 
evidence,  and  were  objected  to  at  the  time  by  the  appel- 
lants, and  objection  overruled,  and  they  excepted. 

It  is  hardly  necessary  for  us  to  say,  that  only  the  first 
one  of  these  alleged  causes  for  a  new  trial  is  at  all  in 
conformity  with  the  requirements  of  our  code  in  regard 
to  new  trials.  The  third  cause,  especially,  is  so  palpably 
erroneous,  that  the  court  below  was  not,  and  this  court  is 
not,  under  any  obligations  to  consider  it.  But  if  we 
overlook  the  obvious  objection,  both  to  the  form  and 
substance  of  this  third  alleged  cause  for  a  new  trial, 
and  look  to  the  bill  of  exceptions  for  the  purpose  of 
learning  what  were  the  grounds  of  appellants'  olgection 
to  the  deeds  and  records  ofiered  in  evidence  by  appellee, 
we  find  that,  in  every  instance,  the  appellants  wholly 
&iled  to  point  out  the  grounds  of  their  objections,  to  the 
court  below.  In  each  instance,  this  is  the  formula  used ; 
^<  this  deed  objected  to, — overruled,  and  exception ;"  and 
that  is  all  that  is  said  in  relation  to  the  objection.  ^^  It  is 
the  settled  rule  that  where  it  does  not  appear  that  the 
party  objecting  to  evidence  below  pointed  out  the  ground 
of  objection,  the  supreme  court  will  not  consider  the 
objection  on  appeal."  Buskirk's  Practice,  288,  where  the 
authorities  in  support  of  this  rule  are  gathered  together 
and  cited. 

The  only  other  question  presented  for  our  consideration, 
by  the  overruling  of  appellants'  motion  for  a  new  trial, 
is  purely  and  simply  a  question  of  the  weight  of  evidence. 
There  was  evidence  tending  to  support  the  finding  of  the 
court  below ;  and  where  this  is  the  case,  it  is  the  settled 
rule  of  this  court,  and  of  all  other  appellate  courts  in  this 
country,  so  far  as  we  are  informed,  that  the  finding  of  the 
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court  below  will  not  be  disturbed  on  appeal.  The  reasons 
for  this  rule  are  so  obvious  that  they  need  not  be  stated, 
and  the  existence  of  the  rule  needs  no  citation  of  au- 
thorities. 

"We  find  no  error  in  the  record  of  this  cause. 

The  judgment  of  the  court  below  is  affirmed,  at  the 
costs  of  the  appellants. 

Petition  for  a  rehearing  oTermled. 


Smith  v.  Thk  Duck  Pond  DiTCHiNa  Association. 

PiXADnro. — Draming  AsBodtstion. — AmowU  nf  AimmMnL — Qod  of  OnuAmo- 
Kon. — In  an  action  by  a  draining  aaeociation  to  coUect  of  the  defendant 
the  amoant  of  the  aaseBsmeut  upon  his  land  for  draining  parpoeeB,  the 
complaint  mnst  show  that  the  amount  of  the  benefits  assessed  upon  the 
lands  affected  by  such  drain  is  not  exceeded  by  the  estimated  cost  of  the 
construction  thereof,  but  it  is  not  neceesaiiy  to  aver  therein  the  amount 
of  either. 

Same. — Same, — (kmmmcemeid  cf  Work  h^ort  EBtimcUes  Made, — ^In  such  an 
action,  by  a  corporation  organized  under  the  act  of  May  22d,  1869,  8 
Ind.  Stat.,  p.  222,  the  validity  of  such  assessment  and  the  right  of  tl&e 
plaintiff  to  collect  the  same  are  not  invalidated  by  the  fact  that  such 
drain  was  commenced  before  an  estimate  of  the  cost  of  construction  and 
an  assessment  of  the  benefits  thereof  had  been  made. 

DBAINI17G  AasociATiON. — ArHdes  of  Aseodation. — Bequirements  of, — Where, 
from  the  articles  of  association  of  a  company  oiganised  to  reclaim  wet 
lands  by  the  construction  of  a  ditch  or  drain,  the  commencement,  course 
and  terminus  of  such  proposed  ditch,  and  the  description  of  the  lands 
to  be  affected  by  the  construction  thereof,  can  not  be  ascertained  with 
certainty,  such  articles  are  insufficient  to  create  a  valid  corporation. 

From  the  Hendricks  Circuit  Court. 

C.  C.  Nave  and  C.  A.  Nave^  for  appellant. 
L.  M.  CampbeUy  for  appellee. 

WoKDEN,  C.  J. — ^This  was  an  action  by  the  appellee 
against  the  appellant,  to  collect  an  assessment  upon  the 
appellant's  lands  for  draining  purposes. 
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Issue,  trial  by  the  court,  finding  and  judgment  for  the 
plaintiff. 

We  will  notice  such  points  as  are  made,  in  the  brief  of 
counsel  for  the  appellant,  for  a  reversal  of  the  judgment. 

It  is  insisted  that  the  complaint  was  bad. 

It  appears  by  the  complaint  that  the  plaintiff  was  or- 
ganized as  a  corporation  under  the  act  which  took  effect 
May  22d,  1869, 8  Ind.  Stat.,  p.  222.  The  complaint  shows 
that  an  estimate  had  been  made  of  the  cost  of  the  con- 
struction of  the  ditch,  and  that  the  assessment  was  made, 
recorded,  and  notice  thereof  ^ven,  as  required  by  the 
statute. 

The  complaint  contains  the  following  statement: 

^^  Plaintiff  also  avers  that  she  caused  an  accurate  survey 
of  her  proposed  ditch  to  be  made,  and  an  estimate  of  the 
cost  thereof  to  be  Inade,  and  that  the  estimated  cost  did 
not  exceed  the  aggregate  of  benefits  to  lands,  aa  reported 
by  said  assessors  of  benefits, — all  before  suit  was  brought." 

We  will  state  the  objection  urged  to  the  complaint  in 
the  language  of  the  brief  of  counsel.  The  counsel  say, 
after  quoting  the  above  paragraph  from  the  complaint, 
"  this  is  not  sufficient ;  it  ought  to  have  been  averred,  that, 
before  the  actual  construction  of  the  ditch  had  been  be- 
gun, the  company  had  caused  surveys  and  estimates  of 
the  cost  thereof  to  be  made,  and  that  the  appraisers* 
schedules  of  appraisements  had  been  reported  to  the  sec- 
retary of  the  company,  and  the  amount  of  the  assessment 
of  benefits,  and  the  amount  of  the  cost  of  the  construction 
thereof,  thereby  showing  that  the  estimated  cost  of  the 
construction  of  the  ditch  did  not  exceed  the  aggregate 
benefits  to  the  lands,  reported  by  said  assessors  of  benefits." 
The  complaint  does  elsewhere  allege  that  the  assessment 
was  filed  in  the  office  of  the  secretary  of  the  company. 
And  we  think  it  was  sufficient  to  aver  that  the  assessment 
of  benefits  was  more  than  the  estimated  cost  of  the  con- 
struction of  the  ditch,  without  setting  out  the  amount  of 
either.    Was  it  necessary  that  the  complaint  should  have 
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averred  that  the  estimate  of  the  cost  had  been  made,  and 
the  assessment  made  and  reported,  before  the  work  upon 
the  ditch  had  acjtually  been  begun  ?  The  seventh  section 
of  the  act  provides  that  "  before  the  actual  construction 
of  the  work  shall  be  begun,  surveys  of  it,  and  estimates 
of  its  cost  shall  be  made ;  and  the  appraisers'  schedules 
of  assessments  returned  to  the  secretary,  and  if  the  esti- 
mated cost  of  the  work  shall  exceed  the  aggregate  amount 
of  the  assessments,  the  work  shall  not  be  further  prose- 
cuted." The  substantial  purpose  of  this  section  was  to 
prevent  the  construction  of  ditches  or  drains,  under  the 
provisions  <of  the  act,  where  the  cost  would  exceed  the 
benefit.  And  the  complaint  must  show,  as  in  this  case  it 
does,  that  the  estimated  cost  does  not  exceed  the  benefits. 
Mchison  Ditching  Association  v.  HiUiSy  40  Ind.  408.  But 
suppose  that  where  this  is  shown,  the  work,  in  point  of 
fact,  was  commenced  and  partly  completed  before  the 
estimates  of  costs  were  made,  and  the  schedules  of  assess- 
ments returned,  what  effect  should  it  have  upon  the  right 
of  the  company  to  collect  assessments  of  benefits?  This 
question  is  answered  by  the  fifteenth  section  of  the  stat- 
ute, which  provides  that  "  no  informality,  irregularity,  or 
omission,  which  shall  have  occurred,  or  which  may  occur 
in  the  organization  or  proceedings  of  any  company,  or 
in  the  appointment  or  proceedings  of  any  of  their  officers, 
agents,  or  the  appraisers,  shall  affect  the  rights  and  prrvi- 
leges  of  such  company,  or  invalidate  the  assessments  of 
the  appraisers,  nor  any  sale  of  land  which  shall  be  made 
under  any  foreclosure  of  any  lien  for  the  assessment 
thereon,  provided  the  amount  of  the  assessment  shall  be 
clearly  set  forth  in  the  appraisers'  schedule,  and  the  sched- 
ule shall  have  been  duly  recorded,  and  notice  of  the  re- 
cording thereof  given  as  hereinbefore  provided." 

It  would,  doubtless,  be  an  irregularity  in  the  proceed- 
ings of  the  company,  to  commence  the  construction  of 
the  work  before  the  proper  steps  had  been  completed  to 
determine  whether  the  cost  would  exceed  the  benefits,  and, 
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therefore,  whether  the  work  could  be  constructed  at  all 
under  the  statute ;  but  such  irregularity  will  not,  under 
the  provisions  of  section  fifteen,  invalidate  the  assessment 
or  take  away  the  right  of  the  company  to  collect  it. 

We  think  the  objections  to  the  complaint  not  well 
taken. 

What  we  have  said  in  relation  to  the  complaint,  applies 
also  to  a  point  made  upon  the  evidence,  viz.,  that  the  evi- 
dence does  not  show  that  the  estimates  and  assessments 
were  made  before  the  work  was  commenced. 

It  is  claimed  by  counsel  for  appellant,  that  the  plaintiff's 
articles  of  association  were  too  indefinite  as  to  the  land 
proposed  to  be  drained,  and  that  consequently  the  organ- 
ization was  invalid.  The  articles  declare  the  purpose  of 
the  organization  as  follows :  ^'  It  is  the  object  and  purpose 
of  said  association,  to  ditch  and  drain  the  lands  in  the 
vicinity  of  the  Duck  Pond  in  section  19,  in  town  16, 
north,  of  range  1,  west,  and  to  continue  the  same  firom 
the  mouth,  west,  thence  northerly,  thence  north-easterly, 
thence  north  and  north-westerly,  along  the  course,  as  near 
as  possible,  of  the  watercourse,  to  the  head  thereof.  And 
also  to  construct  all  such  branches  and  arm  ditches  as  may 
be  necessary  to  fully  and  completely  drain  and  reclaim 
the  wet  lands  in  the  region  of  said  ditch.  All  of  which 
lands  will  be  and  are  situated  in  the  civil  townships  of 
Center  and  Union,  in  said  county." 

In  Crawford  v.  The  Praire  Creek  Ditching  Association^  44 
Ind.  861,  where  the  authorities  are  collected,  it  was  held 
^'  that  the  articles  of  association  of  a  company,  organized 
under  the  laws  to  reclaim  wet  or  overflowed  lands,  must 
so  distinctly  state  the  purposes  intended  to  be  accom- 
plished, that  aU  whose  lands  are  liable  to  be  affected  by 
the  work  may  know  the  fact  and  be  able  to  avail  them- 
selves of  the  right  given  them  by  the  statute  to  become 
members  of  the  association,  and  thus  participate  in  the 
management  and  control  of  its  operations ;  and  it  has  also 
been  held  that  such  articles  should  give  the  commence- 


NOVEMBER  TERM,  1876.  280 

Smith  V,  The  Back  Pond  Ditching  Aflflociation. 

ment,  coarse,  and  terminufi  of  the  ditch  proposed  to  be 
constrncted." 

We  do  not  see  how  this  organization  can  be  upheld 
consistently  with  the  previous  decisions  of  this  court. 
The  general  object  is  stated  to  be  ^^  to  ditch  and  drain  the 
lands  in  the  vicinitj  of  the  Duck  Pond  **  in  the  section 
mentioned.  This  is  a  very  general  statement.  It  is  quite 
uncertain  what  lands  would  be  regarded  as  <^  in  the  vicin* 
ity "  of  the  pond.  Then,  the  location  of  the  ditch  is  alto- 
gether uncertain,  and  it  can  not  be  made  certain  from 
anything  that  is  stated.  The  articles,  after  stating  the 
object  to  be  to  drain  the  lands  within  the  vicinity  of  the 
pond,  proceed  as  follows;  "and  to  continue  the  same 
from  the  mouth,  west,'*  etc.  We  may  infer,  perhaps,  that 
by  this  it  was  meant  that  the  ditch  or  drain  was  to  con- 
tinue from  its  mouth,  west,  etc.  "But  where  was  the  moutii 
to  be  ?  The  articles  furnish  no  answer  to  this  question. 
The  statement  that  the  object  was  to  drain  the  lands  in 
the  vicinity  of  the  pond,  furnishes  no  light  upon  the  ques- 
tion. It  can  not  be  told  from  the  articles  whether  the 
dndnage  was  to  be  effected  by  draining  off  the  pond  and 
thereby  draining  the  lands  in  the  vicinity,  or  by  draining 
the  water  from  the  lands  in  the  vicinity  into  the  pond ; 
nor  does  it  appear  that  eitiier  of  those  modes  was  con- 
templated. We  may  infer  from  the  articles  that  the 
mouth  of  the  drain  was  to  be  at  or  upon  some  water- 
course, for  it  was  to  follow  the  watercourse  as  near  as 
possible,  to  the  head  thereof.  This  watercourse  may 
have  been  either  an  inlet  or  an  outlet  to  the  pond,  or  it 
may  not  have  been  either.  It  may  have  been  an  inlet  to 
the  pond,  and  then  the  drainage  would  have  been  into 
the  pond.  It  may  have  been  an  outlet  to  the  pond,  and 
then  the  drainage  would  have  been  out  of  the  pond,  and 
the  pond  might  have  been  the  "  head  thereof."  Again, 
from  aU  that  is  stated  in  the  articles,  there  was  no  neces- 
sary connection  between  the  ditch  and  the  pond,  or  the 
waters  thereof.    There  being  no  starting-point  stated  for 
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the  ditch,  and  no  statement  of  the  locality  of  the  water- 
course which  it  was  to  follow  up,  the  description  is  utterly 
nugatory. 

We  are  of  opinion  that  the  articles  of  association  were 
insufEicient  to  create  a  valid  corporation;  and  as  the 
existence  of  the  corporation  was  put  in  issue,  the  defend- 
ant's motion  for  a  new  trial  should  have  prevailed. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings. 


HousB  V.  McKjnnby. 

PaAcncB. — Svpreme  Court, — ^The  action  of  the  court  below  in  oyermling  a 
motion  to  etrike  oat  part  of  a  pleading  is  not  availsble  aa  error  on  appeal 
to  the  supreme  court. 

Same. — Same. — Where  the  complaint  upholds  the  general  Terdict,  which  ia 
not  contradicted  by  the  special  findings,  in  the  absence  of  the  eyidenoe, 
the  supreme  court,  on  appeal,  wiU  presume  such  verdict  to  be  right. 

SiJiCB.--i%oKi«n^.~A^y  of  SOh^  to  JMwer  </  &-<^.— Matter  of  set-off 
may  be  pleaded  in  reply  to  an  answer  of  set-off  pleaded  to  the  complaint, 
even  where  such  matter  of  reply  might  haye  been  included  in  the  com- 
plaint. 

Sams. — IrUeirogatories  to  Jury, — ^Where  either  affirmatiye  or  negative  an- 
swers, to  interrogatories  requested  but  refused  to  be  put  to  a  jury  could 
not  have  affected  the  general  verdict  rendered  by  them,  such  refusal  ia 
not  error. 

Sake. — Argument  to  Court  in  Hearing  qf  Jttry, — ^The  refusal  of  the  court  to 
allow  the  counsel  of  a  party  to  read  to  the  court,  in  the  hearing  of  the 
jury  trying  such  cause,  an  adjudged  case  from  a  volume  of  law  reports 
ia  not  a  sufficient  cause  for  a  new  trial. 

Sajcx. — Supreme  Court — Where,  on  appeal  to  the  supreme  court,  the  evi- 
dence is  not  in  the  record,  such  court  can  not  consider  an  alleged  error 
of  excessive  damages. 

From  the  Decatur  Circuit  Court. 

J.  S.  Scobeyy  for  appellant. 

S.  A.  Bonner^  J.  L.  Bracken  and  J.  D.  MiUer^  for  ap- 
pellee. « 
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BiDDLE,  J. — ^The  appellee  brought  this  action  against 
the  appellant,  on  a  common  count,  for  work  and  labor 
done.    Answer; — 

First.    Denial ; 

Second.    Payment; 

Third  and  Fourth.     Set-oflEl 

Reply,  set-off  and  denial.  Trial  by  jury ;  general  verdict 
for  appellee,  and  answers  to  nine  special  interrogatories. 
Motion  for  a  new  trial,  overruled,  exceptions,  judgment, 
appeal. 

We  will  notice  the  questions  as  they  are  discussed  in 
the  appellant's  brief. 

1.  Various  motions  were  made  to  strike  out  parts  of 
the  several  pleadings ;— overruled.  This  court  has  often 
decided  that  this  constitutes  no  error  available  here. 

2.  The  appellant  ingeniously  goes  into  a  close  analysis, 
to  show  that  the  verdict  must  have  been  founded  on  the 
reply  of  set-off.  The  evidence  is  not  before  us,  and  we 
have  no  means  of  knowing  on  what  ground  the  jury 
based  their  verdict.  The  complaint  is  sufficient  to  uphold 
the  verdict,  which  is  not  contradicted  by  the  special 
answers,  and  we  must  presume  that  it  is  right. 

8.  Overruling  the  motion  to  strike  out  the  reply  of 
set-off,  because  it  contained  matter  that  might  have  been 
included  in  the  complaint.  There  is  no  error  in  this.  A 
set-off  in  a  reply  may  be  pleaded  to  a  set-off  in  an  answer. 
Because  the  matter  in  the  reply  might  have  been  included 
in  the  complaint,  is  no  objection  to  it.  Perhaps  the  ap- 
pellee omitted  it  from  his  complaint  because  it  had  been 
settled  by  the  matter  set  up  in  the  answer. 

4.  The  refusal  of  the  court  to  propound  certain  special 
interrogatories  to  the  jury  to  be  by  them  answered.  The 
first,  eighth  and  thu-teenth  of  these  interrogatories  are  the 
same  as  those  which  the  jury  did  answer.  Answers  to 
the  others,  either  affirmatively  or  negatively,  would  not 
have  affected  the  general  verdict  in  the  least.  They  cover 
Vol.  LIV.— 16 
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no  essential  ground  not  included  in  those  which  were 
answered. 

6.  The  refusal  by  the  court  to  allow  the  appellant  to 
read  a  case  from  a  volume  of  Indiana  reports,  to  the  court, 
in  the  hearing  of  the  jury.  We  presume  the  court  was 
right ;  at  least  there  is  no  such  ground  assigned  as  a  cause 
for  a  new  trial. 

6.  Giving  erroneous  instructions  to  the  jury.  The 
appellant  has  shown  us  no  error  in  the  instructions,  and 
we  can  find  none ;  on  the  contrary,  they  are  correct  and 
well  put. 

7.  Excessive  damages.  How  we  shall  be  able  to  as- 
certain whether  the  damages  are  excessive  or  not,  without 
the  evidence  before  us,  the  appellant  has  not  shown  us, 
and  we  do  not  know. 

The  judgment  is  affirmed,  with  costs,  and  ten  per  cent, 
damages. 


Collins  v.  Frost. 

PtEADnvo. — Omhimng  Two  Written  InstrumerUi  tn  one  Bmigraph, — Eei- 
denee, — I^raotioe. — Jtuy  Consuking  Written  Evidence. — TnttruetUme  to  Jury. — 
In  an  action  against  the  widow  and  only  heir  of  a  deoeaned  intestate,  to 
foreclose  a  mortgage  upon  land,  executed  hj  each  intestate  in  his  life- 
time to  secnre  the  payment  of  certain  promissory  notes  executed  by  him 
to  the  plaintiff,  there  was  no  error  in  combining  such  notes  and  mortgage 
all  in  one  paragraph  of  oomfdaint  And,  there  being  no  answer  of  de- 
nial, there  was  no  available  error  in  admitting  such  notes  in  evidenoe  on 
the  trial  of  such  cause,  and  permitting  the  jury  to  take  them  to  their 
private  room  whilst  they  deliberated  on  their  verdict.  And,  in  such 
case,  no  evidence  having  been  introduced  by  the  defendant,  there  was  no 
errw  in  inatructing  the  jury  to  find  for  the  plaintiff  the  amount  of  the 
principal  and  interest  due  on  such  notes. 

FlucncE. — OonHnuoMt. — ^An  affidavit  for  the  oontinuanoe  of  a  cause,  on 
account  of  the  absence  of  evidence,  must  show  such  evidence  to  be  mate- 
rial, and  the  ose  of  due  diligence  to  procure  the  same. 
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Bamb. — ^The  refusal  of  a  ooart  to  grant  time  to  prepare  and  file  an  affida- 
Tit  for  the  continaance  of  a  cause  pending  for  trial,  on  account  of  the 
absence  of  a  witness,  is  a  matter  in  the  discretion  of  such  court 

Same. — C^anffe  of  Venue, — A  party  to  an  action  is  not  entitled  to  more 
than  one  change  of  the  venue  of  such  cause. 

From  the  Knox  Circuit  Court. 

H.  S.  Cauthom  and  J.  M.  BoyUy  for  appellant. 
G.  G.  Beily  and  W.  C.  Johnson^  for  appellee. 

BiDDLB,  J. — Complaint  by  John  Frost  against  Mary  A. 
Collins,  to  foreclose  the  equity  of  redemption  in  a  mortgage 
on  certain  lands,  given  to  secure  two  promissory  notes 
made  by  Joseph  Collins,  her  husband,  since  deceased. 

Demurrer  to  complaint  for  want  of  sufficient  facts  over- 
ruled.   Answer : — 

1.  Payment; 

2.  Want  of  consideration ; 

8.    Want  of  consideration  except  as  to  fifty  dollars. 

Separate  demurrers  to  second  and  third  paragraphs  of 
answer  for  want  of  sufficient  facts  overruled. 

Trial  by  jury ;  finding  for  the  amount  due  on  the  notes ; 
motion  for  a  new  trial ;  overruled ;  judgment  of  foreclosure 
and  sale  of  the  lands  to  pay  the  amount.  Exception  was 
taken  by  the  appellant  to  each  ruling  of  the  court. 

1.  The  appellant  makes  many  objections  to  the  com- 
plaint, none  of  which,  it  seems  to  us,  are  valid.  The 
complaint  is  in  the  usual  form,  with  the  notes  and  mort- 
gage as  exhibits,  averring  that  Joseph  Collins  died  intes- 
tate, leaving  the  appellant  as  bis  widow  and  only  heir.  It 
is  alleged  against  the  complaint  that  both  notes  are  joined 
in  one  paragraph.  The  action  is  brought  to  foreclose  the 
mortgage,  not  to  recover  judgment  on  the  notes. 

2.  The  refusal  of  the  court  to  grant  a  continuance,  oh 
the  affidavit  of  appellant,  to  obtain  certain  papers  of 
guardianship.  No  useful  connection  of  such  papers  with 
the  case  is  shown,  nor  does  it  appear  that  proper  diligence 
to  obtain  them  was  used. 

8.    The  refusal  to  grant  a  change  of  venue.     One 
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change  had  already  been  granted  to  the  appellant.  The 
Bame  party  is  entitled  to  but  one.  So  is  the  statute,  and 
so  it  has  been  frequently  decided. 

4.  The  refusal  to  grant  time  to  file  another  affidavit 
for  continuance  on  account  of  the  absence  of  the  witness 
]^ugent.  It  is  plain  that  there  had  been  abundant  time 
to  prepare  such  an  affidavit.  Besides,  it  is  matter  of  dis- 
cretion, which  can  not  be  revised  by  this  court,  unless 
plainly  abused.  Again,  it  is  not  shown  in  the  bill  of  ex- 
ceptions what,  if  anything,  could  have  been  proved  by 
the  witness. 

8.  Admitting  the  notes  in  evidence.  The  notes  were 
exhibits  with  the  complaint.  There  was  no  answer  in 
denial.  It  was  not  necessary  to  put  them  in  evidence  at 
all.    It  can  not  therefore  be  error  to  admit  them. 

6.  That  the  court  instructed  the  jury  "  that  they  should 
find  for  the  plaintiff  the  principal  and  interest  due  on  said 
notes."  There  was  no  error  in  this.  The  appellant's 
answer  admitted  the  notes.  No  evidence  had  been  intro- 
duced by  the  appellant.  There  was  nothing  left  to  do  but 
to  find  the  amount. 

7.  Permitting  the  jury  to  take  the  notes  to  their  pri- 
vate room  to  consider  of  their  verdict.  This  was  perfectly- 
harmless.  The  notes  had  been  admitted,  all  except  their 
amount. 

8.  Excessive  damages.  It  is  very  clearly  shown  by 
calculation  that  the  damages  are  not  excessive. 

These  are  all  the  points  made  on  behalf  of  the  appel- 
lant. There  is  no  substance  in  either  of  them.  We  are 
constrained  to  say  that  the  appeal  is  without  merit. 

The  judgment  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overraled. 
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Roach  bt  al.  v.  Hill. 

FsomaaoBY  Note.— i%aMe  in  BanL-^Lam  of  Hum.— IVenm^Deiofi.— Where 
a  promiMory  note  is  executed  in  thia  state,  payable  at  a  certain  bank 
therein  named,  bnt  not  specifying  the  state  in  which  such  bank  is  located, 
it  will  be  presumed,  the  contrary  not  appearing,  that  such  bank  is  loca- 
ted in  this  state ;  and  such  note  is  negotiable  as  an  inland  bill  of  ex^ 
change. 

From  the  Elkhart  Circuit  Court. 

B.  M.  Johnson  and  J".  D.  Osbom^  for  appellants. 
J.  H.  Baker  and  J.  A.  S.  Mitchelly  for  appellee. 

Bn>DLE,  J. — Suit  by  the  appellee,  as  indorsee  of  the 
payee  of  the   following    promissory    note,  against  the 
makers: 
"$1,764.68.  GtosHBN,  Ind.,  October  26th,  1870. 

"  Two  years  after  date,  fcfr  value  received,  we  promise 
to  pay  to  the  order  of  Warren  A.  Thomas,  seventeen 
hundred  and  sixty-four  dollars  and  fifty-three  cents,  pay- 
able at  Salem  Bank,  with  interest  at  the  rate  of  eight  per 
cent,  per  annum,  and  with  attorney's  fees  if  collected  by 
suit  or  legal  process,  and  waiving  all  benefit  of  the  valua- 
tion and  appraisement  laws,  and,  if  allowed  to  run,  interest 
to  be  payable  annually."  "  John  A.  Roach." 

[Stamp.]  «  M.  F.  Roach." 

The  appellants  answered  in  four  paragraphs,  setting  up 
against  the  payee  of  the  note  matter  of  defence  which 
existed  at  the  time  and  before  the  indorsement  to  the 
appellee.  Demurrers  were  sustained  to  each  paragraph 
of  the  answer,  and  exceptions  reserved.  The  appellants 
declined  to  plead  further,  and  the  court  rendered  judg- 
ment in  favor  of  the  appellee,  for  the  balance  due  on  the 
note. 

If  the  note  is  commercial  paper,  and  governed  by  the 
law  merchant,  the  judgment  is  right;  if  the  note  is  not 
negotiable  as  an  inland  bill  of  exchange  under  the  statute, 
the  judgment  is  wrong.    The  sole  question  before  us. 
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therefore,  and  the  only  one  made  by  the  parties  in  their 
briefs,  is  this :  is  the  note  negotiable  as  an  inland  bill  of 
exchange  ?  The  words  in  the  statute  are,  ^^  i^Totes  payable 
to  order  or  bearer  in  a  bank  in  this  state,  shall  be  nego- 
tiable as  inland  bills  of  exchange,"  etc.  1  R.  S.  1876,  p. 
636,  sec.  6. 

It  is  insisted  by  the  appellants  that  it  does  not  appear 
on  the  face  of  the  note  that  Salem  Bank  is  in  this  state ; 
and  insisted  by  the  appellee,  that,  as  the  note  was  made 
at  Goshen,  Ind.,  it  will  be  presumed  that  Salem  Bank  is 
in  this  state — ^the  contrary  not  appearing  upon  the  face 
of  the  note.  This  question  was  fully  considered  and 
deliberately  determined  in  the  case  of  Walker  v.  Woolleriy 
at  the  present  term  of  this  court,  ante,  164,  wherein  it  was 
held  that  where  a  note  is  made  in  this  state,  payable  at  a 
specified  bank,  but  not  naming  the  state  in  which  the 
bank  is  situated,  it  will  be  "presumed — ^the  contrary  not 
appearing  on  the  face  of  the  note, — ^that  the  bank  is  situ- 
ated in  this  state. 

Under  this  rule,  the  court  below  committed  no  error  in 
sustaining  the  demurrers  to  the  several  paragraphs  of  the 
appellants'  answer.  The  note,  by  the  statute,  was  nego- 
tiable as  an  inland  bill  of  exchange,  and  in  the  hands  of 
an  innocent  holder,  without  notice  and  for  a  valuable 
consideration,  is  not  subject  to  any  defence  the  makers 
could  set  up  against  the  payee. 

The  judgment  is  affirmed,  with  costs. 


•«^ 


MoGuiRK  V.  CUMKIKOS. 

Attachment. — JPleading. — Jhradice, — Trial. — ^An  answer  of  general  denial 
of  the  allegations  of  the  complaint  and  affidavit  in  an  attachment  proceed- 
ing need  not  be  sworn  to.    And  in  such  case,  if  no  evidence  to  support 
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the  allegationa  of  sach  affidavit  is  offered  on  tlie  trial  of  tlie  caiMe,  jadg- 
ment  on  the  attachment  should  be  rendered  for  the  defendant. 

Prom  the  Floyd  Circuit  Court. 

M.  C.  Kerr  and  W.  J.  JEfiscy,  for  appellant. 
A.  Dowlingj  for  appellee. 

Perkins,  J. — Suit  by  appellant,  who  was  the  plaintiff 
below,  against  the  defendant,  on  a  note  and  an  account. 
Each  paragraph  of  the  complaint  alleged  the  non-resi- 
dence of  the  defendant.  The  complaint  was  verified,  but 
no  separate  affidavit  for  an  attachment  waa  filed. 

A  summons  for  the  defendant  and  a  writ  of  attachment 
were  issued.  The  attachment  was  levied  upon  property. 
The  defendant  appeared  and  answered  as  follows : 

«  The  said  defendant  denies  each  and  every  allegation 
of  the  complaint  and  of  the  affidavit  in  attachment."  The 
case  was  submitted  to  the  court  for  trial,  and  the  court 
found  for  the  plaintiff  on  the  claim  sued  upon,  and  for  the 
defendant  on  the  attachment,  and  rendered  judgment  for 
the  plaintiff  on  his  claim,  and  for  the  defendant  on  the 
attachment.  No  evidence  was  offered  to  prove  the  non- 
residence  of  the  defendant.  Proper  exceptions  were 
taken  and  a  motion  made  preliminary  to  an  appeal,  which 
was  taken  by  the  plaintiff,  from  the  judgment  in  the 
attachment  proceedings.  The  ground  of  that  motion 
was,  that  the  answer,  not  being  verified,  admitted  the 
truth  of  the  affidavit  for  attachment. 

In  the  Excdsiar  Fork  Company,  v.  LukenSj  88  Ind.  488, 
it  is  decided  that  '^  an  attachment,  under  our  statute,  is  not 
an  independent  proceeding,  but  one  merely  in  aid  of  the 
action  in  which  it  is  issued.  An  answer  in  denial  of  the 
ground  of  attachment  stated  in  the  affidavit  for  the  writ 
is  in  bar  of  the  proceedings  in  attachment,  and  need  not 
be  sworn  to,  and  presents  an  issue  to  be  tried  with  the 
other  issues  in  the  case." 

The  decision  was  not  hastily  made,  as  we  infer  from 
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the  fact  that  it  was  reaffirmed  by  overruling  a  petition  for 
rehearing.     The  case  is  decisive  of  the  one  now  before  us. 
The  judgment  is  affirmed,  with  costs. 


SCHKBWIND  V.  HaCEET,  AdMIKISTBATOB,  BT  AL 

Fb^enCE. — Appeal  to  Sitpreme  Court, — Record. — A  motion  for  a  new  trial  is 
properly  a  part  of  the  record  on  appeal  to  the  supreme  court,  without 
being  made  so  bj  a  bill  of  exceptions. 

Altebation  of  Written  Instbument. — ProrMtwrry  Note. — ^The  alteration 
of  a  promissoxy  note,  by  the  direction  of  one  of  several  joint  makers 
thereof,  by  increasing  the  rate  of  interest  therein,  without  the  consent  of 
the  other  makers,  discharges  the  latter  from  aU  liability  thereon. 

Sams. — Authority  of  a  Joint  Maker. — The  fact  that  one  of  seTeral  joint 
makers  of  a  complete  written  instrument  for  the  payment  of  money,  is 
intrusted  with  it  by  the  others,  after  they  have  signed  it,  to  deliver  it  to 
the  payee  thereof,  does  not  authorize  such  maker  to  add  thereto  anything 
increasing  the  liability  of  such  makers. 

Sake. — Void  in  Party  Void  tn  AU. — ^Where,  by  the  act  of  the  payee  and  one 
of  several  joint  makers  of  a  written  instrument  for  the  payment  of 
money,  a  material  alteration  therein  has  been  made,  without  the  consent 
of  the  other  makers,  such  instrument  can  not  be  held  void  as  to  the  part 
inserted  and  valid  as  to  the  original,  but  is  entirely  void. 

From  the  Porter  Circuit  Court. 

T.  J.  MerriJUld  and  W.  Johnston^  for  appellant. 
A.  L.  Jones  and  W.  J.  Bozarth,  for  appellees. 

HowK,  J. — ^Appellant,  as  payee,  sued  the  appellees  in 
the  court  below,  on  a  promissory  note,  alleged  to  have 
been  executed  by  the  decedent,  Oliver  Johnson,  in  his 
lifetime,  and  the  appellee  Daniel  P.  Ingraham,  of  which 
note  the  following  is  a  copy : 
«  $600.00.  Valparaiso,  November  11th,  1872. 

"  Thirty  days  after  date,  we  promise  to  pay  to  the  order 
of  Henry  Schnewind  five  hundred  dollars,  together  with 
all  attorney's  fees  and  other  costs  and  charges  for  the  col- 
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lection  thereof,  if  the  same  is  not  paid  when  due,  all 
without  relief  from  valuation  laws,  for  value  received,  with 
interest  at  ten  per  cent.         (Signed) 

"  Oliver  Johnbon. 

"  Danibl  p.  Ingraham.'^ 
Appellant's  complaint  was  in  five  paragraphs.  Appel- 
lee Ingraham  moved  the  court  below  to  strike  out  part 
of  the  second  paragraph  of  the  complaint,  which  motion 
was  sustained,  and  to  this  decision  appellant  excepted. 
Appellee  Ingraham  demurred  to  the  fifth  paragraph  of 
the  compliant,  for  the  want  of  sufficient  facts  in  said  fifth 
paragraph  to  constitute  a  cause  of  action,  which  demurrer 
was  sustained  by  the  court  below,  and  to  this  decision 
appellant  excepted.  And  appellee  Ingraham  then  an- 
swered in  four  paragraphs,  as  follows : 

1.  In  answer  to  the  first  paragraph  of  the  complaint, 
he  said  that  he  did  not  execute  the  note  in  said  paragraph 
mentioned. 

2.  In  answer  to  the  second  paragraph  of  the  complaint, 
he  said  that  he  did  not  execute  the  note  in  said  paragraph 
mentioned. 

8.  In  answer  to  the  whole  complaint,  he  alleged,  in 
substance,  that  on  the  11th  day  of  November,  1872,  the 
said  Oliver  Johnson  and  the  appellee  Ingraham  executed 
a  note  to  the  appellant,  setting  it  out,  and  the  note  thus 
set  out  was  the  same  as  the  note  described  in  appellant's 
complaint,  except  that  it  did  not  contain  the  words  and 
figures  following,  "  at  ten  per  eew^.,"  whidh  were  in  the 
note  sued  on ;  that  said  note  was  given  for  money  bor- 
rowed by  said  Johnson  of  the  appellant,  and  said  John- 
son was  principal  in  said  note,  and  appellee  Ingraham 
was  the  surety  of  said  Johnson  on  said  note,  all  of  which 
appellant  well  knew;  that  said  note  was  partly  written 
and  partly  printed,  an  ordinary  printed  blank  note  being 
used  for  the  purpose ;  that  all  of  the  blanks  were  properly 
filled,  and  that  there  were  no  blank  spaces  left  in  said 
note ;  that  the  word  ^'  interest "  was  printed  in  said  note, 
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and  immediately  after  said  word  ^'  interest "  there  was  a 
period,  denoting  the  end  of  the  sentence;  that  after 
appellee  Ingraham  had  so  signed  said  note,  as  surety  for 
said  Johnson,  the  appellant  and  said  Johnson,  in  the 
absence  of  appellee  Ingraham  and  without  his  knowledge 
or  consent,  made  a  material  alteration  of  said  note,  by 
inserting  therein  after  the  word  "  irUere^  "  the  words  "  at 
ten  per  cent.,^'  whereby  the  rate  of  interest  on  said  note 
became  and  was  changed  from  six  per  cent,  per  annum 
to  ten  per  cent,  per  annum ;  that  after  the  making  of 
such  alteration,  the  said  Johnson,  without  the  knowledge 
or  consent  of  appellee  Ingraham,  paid  appellant  inter€»t 
on  said  note  at  the  rate  of  ten  per  cent,  per  annum,  from 
the  11th  day  of  November,  1872,  to  the  11th  day  of 
November,  1873 ;  that  since  the  payment  of  such  interest 
the  said  Johnson  had  died ;  and  that  the  note,  so  signed 
by  expellee  Ingraham,  as  surety  for  said  Johnson,  and 
which  was  so  altered  by  appellant  and  said  Johnson,  was 
the  same  note  mentioned  and  set  out  in  each  paragraph 
of  appellant's  complaint. 

4.  In  answer  further  to  the  third  and  fourth  para- 
graphs of  appellant's  complaint,  appellee  Ingraham  said 
that  he  denied  each  and  every  allegation  in  said  para* 
graphs  contained. 

The  first  and  second  paragraphs  of  said  answer  were 
duly  verified,  by  the  affidavit  of  appellee  Ingraham. 

To  the  third  paragraph  of  said  answer,  appellant  re- 
plied by  a  general  denial  of  each  and  every  allegation 
therem. 

And  the  action  being  at  issue  was  tried  by  the  court 
below,  without  a  jury,  which  resulted  in  a  finding  for 
appellant  against  the  estate  of  Oliver  Johnson,  deceased, 
in  the  sum  of  five  hundred  and  fifty-six  dollars  and  sev- 
enty-five cents,  and  in  a  finding  for  the  appellee  Daniel 
P.  Ingraham.  And  thereupon,  appellant  moved  the  court 
below,  upon  written  causes  filed,  for  a  new  trial,  which 
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motion   was  overruled,  and  to  this  decision  appellant 
excepted,  and  judgment  was  rendered  upon  the  finding. 

Appellant  has  assigned  in  this  court  the  following 
alleged  errors  : 

1.  Error  of  the  court  below,  in  sustaining  the  motion 
of  the  appellee  Daniel  P.  Ingraham  to  strike  out  part  of 
the  second  paragraph  of  the  appellant's  complaint. 

2.  Error  of  the  court  below,  in  sustaining  the  demurrer 
of  appellee  Daniel  P.  Ingraham  to  the  fifth  paragraph  of 
appellant's  complaint. 

3.  Error  of  the  court  below,  in  overruling  appellant's 
motion  for  a  new  trial. 

In  the  argument  of  this  cause,  appellant's  attorneys 
say,  that  '^  as  the  matter  struck  out  of  the  second  para- 
graph was  contained  in  the  third  and  also  in  the  fourth, 
which  were  allowed  to  stand  intact,  the  error,  if  any," 
(in  sustaining  the  motion  to  strike  out,)  *^  would  probably 
be  unavailable,  and  we  forbear  to  insist  upon  it.    And  as  i 

the  ruling  upon  the  demurrer  to  the  fifth  paragraph  in-  ! 

volves  similar  considerations,  we  will  only  urge  the  third  I 

ground  of  error,  namely,  the  overruling  of  the  motion  | 

for  a  new  trial."  | 

Thus  curtly,  appellant's  own  counsel  have  disposed  of 
the  first  and  second  of  his  alleged  errors,  and  have  kindly 
limited  our  inquiry  and  decision,  in  this  action,  to  the 
third  and  last  alleged  error.  In  appellant's  motion  for  a 
new  trial,  in  the  court  below,  the  only  cause  assigned  by 
him  for  such  new  trial  was  this:  that  the  finding  and 
decision  of  the  court  were  not  sustained  by  the  evidence, 
and  were  contrary  to  law. 

A  bill  of  exceptions,  containing  the  evidence  on  the 
trial,  is  properly  in  the  record.  This  evidence  was  the 
note  sued  upon,  and  the  testimony  of  the  appellant  and 
of  the  appellee  Daniel  P.  Ingraham,  and  that  was  all  the 
evidence  on  the  trial. 

The  note  offered  in  evidence  was  partly  printed  and 
partly  written.     The  printed  matter  in  the  note  closed 
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with  the  words  "  vrith  interest^^^  followed  by  a  full  period, 
in  punctuation,  and  after  this  period  were  these  written 
words  and  figures,  "  at  ten  per  cent" 

Appellant  testified,  in  substance,  that  the  note  was 
given  for  borrowed  money;   that  said  Oliver  Johnson 
negotiated  the  loan  of  the  money  and  the  money  was  paid 
to  him;  that  it  was  agreed  between  said  Johnson  and 
appellant,  before  the  execution  of  said  note,  that  the  loan 
should  draw  interest  at  the  rate  of  ten  per  cent,  per 
annum;  that  said  Johnson,  when  negotiating  the  loan, 
told  the  appellant  that  the  money  was  to  be  used  by  him- 
self and  appellee  Ingraham,  jointly,  in  shipping  lumber ; 
that  appellant  never  knew  that  Ingraham  was  or  claimed 
to  be  surety,  only,  on  said  note,  until  September,  1874 ;  that 
when  said  Johnson  brought  the  note  to  appellant  for  the 
money,  it  was  signed  by  said  Johnson  and  said  Ingraham ; 
that  after  the  money  was  counted  to  be  paid  to  said  John- 
son, but  before  its  delivery,  appellant  discovered  that  no 
time  or  rate  of  interest  were  specified  in  the  note ;  that 
said  Johnson  then  told  appellant   to  insert  the  word 
^'  days "  in  the  proper  blank  space  for  the  time  of  said 
note,  and  also  the  words  "  at  ten  per  cent."  after  the  word 
"  interest "  in  said  note ;  that  he,  Johnson,  had  told  Ingra- 
ham, when  Ingraham  signed  the  note,  that  it  was  to  draw 
interest  at  ten  per  cent.,  and  Ingraham  had  assented 
thereto;  that  at  said  Johnson's  request,  appellant  then 
inserted  the  word  "  days"  and  the  words  "  at  ten  per  cent" 
in  said  note,  and  accepted  the  same  and  delivered  the 
money  to  said  Johnson;   that  appellant  believed  what 
said  Johnson  had  told  him  as  to  Ingraham's  knowledge 
that  the  note  was  to  draw  ten  per  cent,  interest  and  relied 
upon  it ;  that  he  first  learned  that  Ingraham  claimed  that 
the  note  had  been  altered  without  his  consent,  in  Septem- 
ber, 1874 ;  that  in  July  or  August,  1874,  after  Johnson's 
death,  he  met  Ingraham  on  the  sidewalk,  on  the  west  side 
of  the  court-house  square,  in  Valparaiso,  and  had  a  con- 
versation with  him  about  the  note ;  that  Ingraham  said, 
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"  you  hold  a  note  against  me,  I  believe ;"  I  said,  "  if  your 
name  is  Ingraham,  I  do ;"  he  said,  ^*  I  remember  signing 
a  note  that  draws  ten  per  cent,  interest ;"  and  I  said,  ^'  yes, 
sir,  that  is  the  very  note." 

We  have  set  out  appellant's  testimony  in  chief  at  length, 
because  it  gives  his  side  of  this  case  in  its  strongest  and 
most  favorable  light  for  him.  It  appears  from  this  testi- 
mony, that  after  the  execution  of  the  note  in  suit  by  the 
appellee  Ingraham,  in  his  absence,  and,  so  far  as  appellant 
actually  knew,  without  his  authority,  knowledge  or  con- 
sent, the  appellant  altered  the  note  by  adding  words 
thereto,  which  largely  increased  the  rate  of  interest  men- 
tioned in  the  note  at  the  time  Ingraham  executed  it,  and 
thus  made  another  contract,  more  burthensome  than  the 
original  note. 

The  substance  of  Ingraham's  testimony  was,  that  he 
signed  the  note  in  suit  at  the  request  of  Oliver  Johnson 
and  as  his  surety ;  that  he  had  no  interest  in  the  note, 
and  received  none  of  the  money  for  which  it  was  given ; 
that  when  he  signed  the  note,  the  words  "  at  ten  per  cent." 
which  now  appear  in  it,  were  not  there ;  that  Johnson 
never  told  him  the  note  was  to  draw  ten  per  cent,  interest, 
and  he  had  no  knowlege  that  it  was  to  draw  interest 
otherwise  than  as  expressed  upon  its  face  as  it  was  when 
he  signed  it ;  that  Johnson  asked  him  to  sign  as  surety 
for  him,  Johnson,  and  he,  Ingraham,  consented  to  do  so ; 
that  Johnson  told  him  the  note  was  for  borrowed  money 
and  was  to  run  thirty  days ;  that  he  never  authorized 
Johnson  nor  any  other  person  to  make  any  alteration  of 
the  note  after  he  had  signed  it,  and  he  had  no  knowledge 
that  any  such  alteration  had  been  made,  until  during  the 
September  term,  1874,  of  the  court  below,  when  he  saw 
the  note  for  the  first  time  since  he  signed  it ;  that  he  had 
asked  appellant,  two  or  three  times,  to  let  him  see  the  note, 
before  that  time,  but  he,  appellant,  always  said  that  he 
did  not  have  it  with  him ;  that  he,  Ingraham,  remembered 
the  conversation  testified  to  by  appellant  as  having  taken 
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plaee  on  the  west  side  of  the  court-house  square,  but  he 
did  not  tell  appellant  in  that  or  any  other  conversation, 
that  the  note  drew  interest  at  the  rate  of  ten  per  cent.,  or 
ten  per  cent,  interest ;  there  was  nothing  said  in  that  con- 
versation about  the  rate  of  interest  the  note  drew ;  that, 
at  the  time  of  that  conversation,  he  did  not  know  that 
the  note  had  been  altei^,  and  had  no  reason  to  suppose 
that  the  note  drew  interest  at  any  greater  rate  than  six 
per  cent.;  that  the  words  ^^  at  ten  per  eerdJ^  were  not  put 
in  the  note  with  his  knowledge  or  consent;  that  he  read 
the  note  before  he  signed  it ;  that  when  the  note  became 
due,  or  shortly  afterwards,  Johnson  told  him  that  he  had 
taken  up  the  note,  mid  he,  Ingraham,  supposed  that  such 
was  the  case,  until  some  time  after  Johnson's  death,  when 
he  learned  through  John  Taylor  and  Selts  that  appellant 
still  held  the  note ;  that  the  next  time  he  saw  appellant, 
he  spoke  to  appellant  about  the  note,  and  asked  appellant 
to  let  him  see  the  note,  and  appellant  said  he  didn't  have 
the  note  with  him ;  that  was  the  conversation,,  spoken  of 
as  having  taken  place  on  the  west  side  of  the  court-house 
square. 

Before  considering  the  questions  presented  by  appellant 
upon  the  evidence,  we  ought,  perhaps,  to  notice  an  objec 
tion  made  by  the  appellee  Ingraham  to  the  record  of  this 
cause.  On  his  behalf,  it  is  insisted  that  appellant's  motion 
for  a  new  trial  was  not  properiy  in  the  record,  because  the 
motion  was  not  embodied  in  or  made  a  part  of  the  bill 
of  exceptionis.  This  point  is  not  well  taken.  <^A  motion 
for  a  new  trial  is  properly  a  part  of  the  record  without 
being  made  so  by  a  bill  of  exceptions."  Buskirk's  Prac- 
tice, 254;  Hopkins  v.  The  Greensburgy  etc.^  Twmpike  Co., 
46  Ind.  187. 

We  will  now  examine  the  positions  of  appellant's  learned 
attorneys,  in  their  dbcuBsion  of  this  case.  The  note  in 
suit,  upon  its  face,  was  the  joint  note  of  Oliver  Johnson 
and  Daniel  P.  Ingraham.  Appelluit  testified  that  al- 
though his  negotiation  for  the  loan  of  the  money  upon 
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the  note  was  with  Johnson  alone,  yet  that  Johnson  told 
him,  at  the  time,  that  the  money  was  to  be  used  by  John- 
son and  Ingraham,  jointly,  in  shipping  lumber;  and  that 
he,  appellant,  never  knew  that  Ingraham  was  or  claimed 
to  be  surety,  only,  on  said  note,  until  in  September,  1874. 
Appellant  also  testified,  that  when  Johnson  brought  him 
the  note  to  get  the  money  on  it,  before  the  delivery  of  the 
money  he  discovered  that  no  time  or  rate  of  interest 
were  specified  in  the  note,  and  that  Johnson  then  told 
him  to  insert  the  word  "  days  "  in  the  proper  place  for  the 
time,  and  the  words  "  at  ten  per  cent.,"  after  the  word 
^  interest "  in  said  note ;  that  Johnson  also  told  him,  that 
he  had  told  Ingraham,  when  the  latter  signed  the  note, 
that  it  was  to  draw  interest  at  ten  per  cent.,  and  that 
Ingraham  had  assented  thereto,  and  that  be  believed  and 
relied  upon  what  Johnson  had  told  him,  and  altered  the 
note  as  Johnson  had  requested  him  to. 

Upon  this  testimony  of  the  appellant,  and  the  evidence 
afforded  by  the  face  of  the  note,  completely  ignoring  the 
testimony  of  the  appellee  Ingraham,  appellant's  counsel 
have  predicated  their  entire  argument.  Assuming  from 
this  testimony  and  evidence,  that,  as  between  the  appel- 
lant and  appellee  Ingraham,  the  note  in  suit  was  the  joint 
contract  of  Johnson  and  Ingraham,  their  first  proposition 
is  this ;  that  Ingraham  is  bound  by  the  act  of  Johnson  in 
directing  the  alteration  of  the  note  in  suit  by  appellant, 
on  the  ground  that  the  act  or  admission  of  one  joint  con- 
tractor binds  the  other.  This  position  is  fortified  by  the 
citation  of  a  ^  number  of  authorities,  most  of  which  are 
early  Massachusetts  decisions,  and  none  of  which  are 
directly  applicable  to  the  case  at  bar.  The  case  of  Fay  v. 
Smithj  1  Allen,  477,  was  decided  in  1861  by  the  supreme 
court  of  Massachusetts,  some  time  subsequent  to  the 
decisions  of  that  court  cited  by  appellant,  and  has  the 
merit  of  being  directly  in  point.  In  that  case,  *^  the  de- 
fendant, not  being  named  as  a  party  to  the  note  in  suit, 
placed  his  name  upon  the  back  of  it,  before  it  was  deliv- 


266  SUPREME  COURT  OF  INDIANA. 

Schnewind  v,  Hacket,  AdminlBtrator,  et  oL 

ered  by  the  promisoFy  Reed,  to  the  payee,  and  thereby, 
according  to  the  settled  law  of  Massachusetts,  made  him- 
self jointly  liable  as  an  original  promisor.  The  note, 
when  he  thus  placed  his  name  upon  it,  was  not  payable 
with  interest;  but  the  other  promisor  had  agreed  with 
the  payee  to  give  him  a  note  bearing  interest,  and  the 
words  ^with  interest'  were  added  by  the  procurement 
of  the  payee,  and  with  the  assent  of  Reed,  but  without 
the  knowledge  or  authority  of  the  defendant;  and  with 
this  alteration  the  note  was  taken  by  the  payee  and  in- 
dorsed to  the  plaintiflGs."  From  this  statement  of  the 
case  cited,  it  will  be  seen  that  it  was  very  similar  to  the 
case  now  under  consideration.  It  was  a  case  where,  as 
in  this  case,  the  alteration  in  the  note  in  suit  was  made 
by  the  procurement  of  the  payee,  and  with  the  assent  of 
one  but  without  the  knowledge  or  consent  of  the  other 
of  two  persons,  who  were  both  liable  on  the  note  as 
original  joint  makers.  But,  in  the  case  cited,  it  was  held 
by  the  supreme  court  of  Massachusetts,  that  the  alteration 
of  the  note,  by  the  addition  of  the  words  "  with  interest," 
avoided  the  note  as  to  such  promisors  as  did  not  consent 
thereto,  although  the  alteration  was  made  without  fraud- 
ulent intent.  That  court  said,  <^  there  seems  to  be  no 
difierence  in  principle  between  this  case  and  one  where  a 
note  should  be  signed  by  two  persons  for  the  sum  of  three 
hundred  dollars,  and  one  of  them,  supposing  he  had  au- 
thority from  the  other,  but  really  without  his  consent, 
should  strike  out  the  words  ^  three  hundred  dollars,'  and 
insert  in  their  place  ^five  hundred  dollars,'  and  then  ne- 
gotiate the  note.  The  other  signer  would  be  wholly  dis- 
charged', not  on  the  ground  of  fraud  and  forgery,  but  of 
want  of  authority  to  bind  him.  The  note  used  he  did  not 
execute ;  the  note  which  he  executed  was  never  used,  but 
was  destroyed  by  the  alteration,  and  another  substi- 
tuted for  it.'*  In  our  opinion,  that  is  both  good  law  and 
good  sense,  and  it  harmonizes  well  with  the  law  of  this 
state,  as  enunciated  in  numerous  decisions  of  this  court. 
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We  hold)  therefore,  that  the  first  proposition  of  appel- 
lant's counsel,  in  so  far  as  they  attempt  to  apply  it  to  the 
case  at  bar,  is  untenable  and  is  not  the  law  of  this  state. 

The  second  proposition  of  appellant's  attorneys  is  this; 
the  appellee  Ingraham  was  bound  by  the  alteration  of  the 
note  in  suit,  because,  by  intrusting  the  note  to  Johnson, 
he  clothed  him,  Johnson,  with  an  apparent  authority,  at 
least,  to  act  for  him,  Ingraham,  and  the  case  is  therefore 
one  for  the  application  of  the  maxim,  that  where  one  of 
two  innocent  parties  must  suffer  from  the  act  of  a  third 
party,  the  loss  ought  to  fall  on  him  by  whom  the  third 
party  was  enabled  to  commit  the  injury.  This  proposi- 
tion, in  our  opinion,  is  not  applicable  to  this  case,  and  if 
it  was,  it  is  not  correct.  Ingraham  executed  a  note  that 
was  complete  and  perfect  in  all  its  parts.  It  was  for  a 
sum  certain,  and  in  legal  acceptation  it  had  a  fixed  and 
certain  rate  of  interest.  There  were  no  blanks  in  the 
note  to  be  filled,  and  it  closed  with  a  period  or  fall  stop, 
thereby  indicating  the  end  of  the  note,  and  that  there  was 
nothing  required  or  necessary  to  complete  the  contract. 
In  such  a  case,  it  will  not  do  to  say  that  Ingraham,  by 
simply  intrusting  the  note  to  Johnson  for  negotiation, 
clothed  him  with  even  an  apparent  authority  to  make 
any  alteration  in  the  body  of  the  note,  or  to  add  any 
words  thereto.  Johnson  had  no  such  apparent  or  implied 
authority,  and  it  clearly  appears  from  the  other  evidence 
m  the  record  that  he  had  no  express  authority.  Where 
one  signs  or  indorses  a  blank  note  and  delivers  the  same 
to  another,  it  may  be  true  that  he  thereby  clothes  the 
person  to  whom  it  was  delivered  with  an  apparent  au- 
thority to  so  fill  up  the  blanks  as  to  make  it  a  complete 
note,  and  that  he  will  be  bound  by  the  note  when  the 
blanks  are  thus  filled.  But,  even  in  such  a  case,  the  party 
to  whom  such  a  blank  note,  so  signed  or  indorsed,  may 
be  delivered,  has  no  apparent  or  implied  authority  to  do 
aught  more  than  to  fill  the  blanks,  and  thus  make  the 
Vol.  LIV.— 17 
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blank  note  a  complete  note.  He  may  not,  under  this 
apparent  or  implied  authority,  add  any  clause  or  stipula- 
tion to  the  note,  beyond  what  the  blanks  therein  provide 
and  call  for,  and  if  any  such  addition  should  be  made  to 
the  note,  such  note,  as  to  the  party  signing  or  indorsing 
the  same  in  blank,  would  be  absolutely  void.  It  was  so 
held  by  this  court,  in  the  well  considered  case  of  Holland 
V.  Hatch^  11  Ind.  497.  In  that  case,  Holland  had  been  in 
the  habit  of  signing  his  name,  sometimes  as  drawer  and 
sometimes  as  indorser,  upon  blank  printed  bills  of  ex- 
change, and  leaving  them  with  the  firm  of  Tyner  ft  Chil- 
ders,  thus  signed  by  him,  to  be  filled  up  and  used  by  them 
as  their  business  might  require.  These  printed  blank 
bills  contained  no  waiver  of  the  valuation  laws.  Two  of 
the  printed  blank  bills,  one  signed  by  Holland  as  drawer 
and  the  other  indorsed  by  him,  were  filled  up  as  to  the 
blanks  therein,  and  to  each  of  them  was  added  a  written 
waiver  of  the  valuation  laws,  and  they  were  then  nego- 
tiated. Default  was  made  in  their  payment,  and  suit  was 
brought  for  their  collection,  in  the  Franklin  circuit  court 
of  this  state.  Holland  answered,  denying  under  oath  his 
execution  of  the  bills  in  suit,  and  relied  upon  the  facts 
above  stated  to  sustain  his  answer.  Upon  appeal,  it  was 
held  by  this  court,  that  the  foregoing  facts  sustained  Hol- 
land's answer,  and  that  the  insertion^  of  the  clause  waiving 
valuation  laws  in  the  bills,  without  the  authority  or  con- 
sent of  Holland,  rendered  both  bills,  as  to  him,  absolutely 
void.  WoRDBN,  J.,  who  wrote  the  opinion  of  the  court, 
said,  ^'  the  authorities,  probably,  will  sustain  the  position 
that,  in  such  case,  any  and  all  blanks  may  be  filled  which 
are  necessary  and  proper  to  make  the  instrument  a  perfect 
and  complete  bill  of  exchange  or  promissory  note,  as  the 
case  may  be ;  but  we  know  of  none  which  would  sustain 
the  position  that  simply  signing  and  delivering  such  blank 
paper  would  authorize  the  insertion  of  a  clause  wholly 
unnecessary  to  make  the  paper  perfect  and  complete  as  an 
ordinary  note  or  bill." 


r 


NOVEMBER  TERM,  1876.  259 

Schnewind  v.  Hacket,  AdminiBtrator,  etoL  * 

But  it  is  unnecessary  to  pursue  this  proposition  any 
further.  It  is  clear  to  our  minds,  that  this  is  not  one  of 
the  cases  to  which  the  maxim  cited  by  appellant's  attor- 
nej.  i«  their  .eoo.d  pn,p<».ion  can  be  „L  wU-ble. 
It  is  rather  a  case  in  which  the  appellant  should  bear, 
without  a  murmur,  the  consequences  of  his  own  careless- 
ness, negligence  or  folly,  in  altering  a  complete  and  per- 
fect note  by  adding  words  thereto  which  materially 
changed  the  contract,  in  the  absence  and,  so  far  as  he 
knew,  without  the  authority  or  consent,  of  one  of  its 
makers. 

The  third  and  last  proposition  of  appellant's  counsel,  in 
their  argument  of  this  cause,  is  this :  Ingraham,  if  not 
bound  by  the  note  as  it  is,  is  bound  by  it  as  it  was  before 
alteration,  on  the  ground  that  the  alteration  was  innocent 
on  the  part  of  appellant,  that  it  has  not  afiected  the  rights 
of  Ingraham,  and  that  it  was  procured  by  the  fraud  of 
Johnson.  And  it  is  said  by  appellant's  attorneys,  in  sup- 
port of  this  proposition,  that,  under  such  circumstances, 
appellant  has  a  right  to  treat  this  alteration  as  a  nullity, 
and  to  have  the  contract  restored  to  its  original  condition, 
and  enforced.  Counsel  cite  two  Pennsylvania  decisions, 
and  the  text  of  2  Parsons  Notes  and  Bills,  570,  founded 
on  those  decisions,  in  support  of  their  position.  But  such 
is  not  the  law  in  this  state.  In  the  case  last  cited  from 
our  own  Reports,  of  Holland  v.  Hatch,  supra,  it  was  in- 
sisted, that  if  there  was  no  authority  to  insert  the  waiver 
of  the  valuation  laws,  in  the  bills  sued  on,  then  the  inser- 
tion of  such  waiver  was  a  mere  excess  of  authority,  and 
would  not  vitiate  the  bills,  and  that  they  might  be  treated 
as  if  this  clause  had  not  been  inserted.  But  this  court 
held,  and  we  think  correctly,  that,  in  such  a  case,  the 
court  is  not  authorized  to  hold  the  bills  void,  so  far  as  the 
clause  inserted  without  authority  is  concerned,  and  valid 
as  to  the  remainder ;  and  it  was  said,  that  ^'  it  is  abun- 
dantly settled,  that  a  material  alteration  in  a  note  or  bill. 


260  SUPREME  COURT  OP  nTDIANA. 

HajB  HaLv.  Cratcher. 

avoidB  it  as  to  previous  parties  not  consenting  to  the  alter- 
ation." 

Isgraham  may  well  say,  it  seems  to  us,  in  the  language 
of  Mr.  Justice  Hoar,  in  the  Massachusetts  case  before  cited, 
of  Fay  V.  Smithy  supra,  of  the  note  held  by  appellant : 
"  the  note  used  he  did  not  execute ;  the  note  which  he 
executed  was  never  used,  but  was  destroyed  by  the  alter- 
ation, and  another  substituted  for  it."  But  if  the  note 
executed  by  Ingraham  was  destroyed,  as  to  him,  by  ap- 
pellant's alteration  of  it, — can  the  note  so  destroyed  be 
restored  and  vitalized  as  to  Ingraham,  without  his  con- 
sent, by  any  act  of  the  appellant  ?    We  think  not. 

In  our  opinion,  the  court  below  committed  no  error  in 
overruling  appellant's  motion  for  a  new  trial,  and  the 
decision  and  judgment  of  that  court,  in  this  cause,  were 
eminently  just  and  right. 

The  judgment  of  the  court  below  is  affirmed,  at  appel- 
lant's costs. 


HLJgi  Hats  bt  al«  v.  Crutoheb. 
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n\fHi  ARA 

Pbomibboby  NoTB.^iVuieipa2  and  Agent— Agents  G(mtraet.^Sigfuaure, — 

A  promissory  note  in  the  nsnal  form  ''we  promise  to  pay",  etc.,  executed 
by  the  makers  thereof  in  their  individual  names,  with  the  addition 
thereto  of  "trustees  of  the",  etc.,  ''church  of",  etc,  is  the  note  of  said 
makers,  personally,  and  not  of  such  church. 
Same. — Boaiies. — ^An  action  upon  a  promissory  note  in  the  usual  form  "we 
promise  to  pay",  etc.,  executed  by  the  makers  in  their  individual  names, 
with  the  addition  of  the  phrase  "trustees  of  the",  etc.,  "church  of",  etc., 
was  properly  brought  and  judgment  therein  properly  rendered,  jointly, 
against  the  surviving  makers  thereof  and  the  administrator  of  Uie  estate 
of  a  deceased  maker. 

From  the  Kosciusko  Circuit  Court. 

G.  Glemans,  H.  Biggs  and  J".  H.  TayloTy  for  appellants. 
E.  Jffaymond,  for  appellee. 
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WoBDBN,    C.  J. — ^Action  by  the  appellee,   Crutcher, 
against  William  Hays,  Samuel  Galbreath  and  Joseph  H. 
Taylor,  administrator  of  the  estate  of  George  "W.  Ry er- 
gon, deceased,  upon  the  following  promissory  note,  viz.: 
«  $1,000.  "  PiBECBTON,  December  22d,  1870. 

'^  Three  months  after  date,  we  promise  to  pay  to  the 
order  of  Thomas  Crutcher,  one  thousand  dollars,  payable 

at ,  value  received,  without  any  relief  from  valuation 

or  appraisement  laws,  with  interest  at  ten  per  cent,  per 
annum  after  due. 

(Signed,)  "  Dr.  Wm.  Hats, 

«  G.  W.  Rtbrsoh, 
^<  8.  Galbrbath, 
"  Trustees  of  the  First  Universalist  Church  of  Pierceton." 

Judgment  for  plaintifi*  against  Hays  and  Giilbreath, 
and  an  order  for  the  allowance  of  the  claim  against  the 
estate  of  Ryerson. 

The  only  question  legitimately  presented  here  is, 
whether  the  complaint  stated  a  good  cause  of  action  in 
favor  of  the  plaintiff,  against  the  defendants. 

The  note,  it  is  claimed  by  the  appellants,  waa  the  note 
of  the  church,  and  not  that  of  the  appellants,  and  hence 
they  were  not  personally  liable  upon  it.  The  note  does  not 
purport  to  bind  the  church,  or  to  be  the  contract  of  the 
church,  but  that  of  the  parties  who  signed  it.  The  sign- 
ers did  not  promise  for  or  on  behalf  of  the  church,  to 
pay,  but  as  individuals,  for  and  on  behalf  of  themselves. 
The  language  is,  "we  promise,"  etc  They  described 
themselves  as  trustees,  etc.,  but  that,  we  think,  must  be 
regarded  merely  as  a  description  of  their  persons. 

Thus,  in  Kenyan  v.  Williams^  19  Ind.  44,  one  8.  N". 
Chappel  was  the  agent  of  a  firm  doing  business  under  the 
name  and  style  of  "Farmers'  Union  Store."  He  exe- 
cuted a  note,  signing  it  "  S.  N.  Qhappel,  Agt"  It  was 
held  that  the  note  purported  to  bind  no  one  but  Chappel, 
and  that  the  addition  of  "  Ag£."  appended  to  his  signa- 
ture, did  not  vary  its  legal  effect. 
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The  case  of  Kendall  v.  Morton^  21  Ind.  205,  is  in  point. 
There,  the  following  note  was  executed : 
"$25.00.  Cambridge  City,  July  1st,  1860. 

"  Six  months  after  date,  we,  the  subscribers,  of  Cam- 
bridge City,  county  of  Wayne,  and  state  of  Indiana,  prom- 
ise to  pay  to  the  order  bf  Benj.  Conklin,  twenty-five 
dollars,  without  any  relief  from  valuation  or  appraisement 
laws,  value  received,  on  behalf  of  Cambridge  City  Greys. 
(Signed,)  "  James  M.  Cockefair. 

"  Reese  Kendall. 
"David  Conklin,  Sect. 

It  was  held  that  the  note  purported  to  bind  the  parties 
signing  it,  as  makers,  and  that  they  were  liable  as  such. 

The  case  of  Means  v.  Swormstedty  82  Ind.  87,  has  been 
cited  by  counsel  for  the  appellant.    There,  the  following 
note  was  made : 
"$483.00.  Madison,  Ind.,  March  18th,  1868. 

"  Ninety  days  after  date,  we  promise  to  pay  to  the  order 
of  Means,  Kyle  k  Co.,  four  hundred  and  eighty-three 
dollars,  without  any  relief  from  valuation  or  appraisement 
laws.  Value  received.  Payable  at  the  Nat'l  Branch  Bank, 
Madison,  Ind. 

(Signed,)  "Wm.  B.  Swormstedt, 

"Sec'y." 

On  the  lower  left  hand  comer  of  the  note  was  an  im- 
pression of  a  seal,  embossed  upon  the  paper  of  the  note, 
bearing  the  words,  "  Neal  Manufacturing  Co.,  Madison, 
Ind."  This  was  held  to  be  the  note  of  the  corporation 
and  not  of  Swormstedt.  Stress,  however,  was  laid  upon 
the  fact  that  the  note  bore  the  seal  of  the  corporation. 
The  court  said,  "  the  seal  of  the  company  is  in  the  hands 
of  the  secretary ;  it  is  his  duty  to  affix  it  to  papers  exe- 
cuted by  the  corporation.  The  presumption  is,  then,  that 
he  did,  after  signing  his  name  and  adding  his  office, 
affix  the  seal  of  the  corporation,  which,  containing  upon 
its  face  the  proper  designation  of  the  corporation,  was  a 
signing  of  their  name." 
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That  case  is  so  clearly  distinguishable  from  the  one 
here,  that  it  can  not  be  regarded  as  at  all  in  point.  Here, 
there  was  no  seal  of  the  corporation  or  anything  else 
indicating  that  the  signers  intended  to  bind  the  church 
and  not  themselves,  except  merely  their  designation  as 
trustees. 

The  surviving  makers  of  the  note  and  the  administrator 
of  the  deceased  maker  were  properly  joined  in  the  action, 
and  the  claim  was  properly  allowed  against  the  estate  of 
the  deceased  maker.  Braxton  v.  The  StatCy  ex  rel.j  etc.,  25 
Ind.  82. 

There  is  no  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs  and  five  per 
cent,  damages. 

Ok  PBTITIOK  for  a  BSHEARINa. 

WoRDBN,  C.  J. — ^The  appellants  have  filed  a  petition  for 
a  rehearing  in  this  case,  and  insist  that  the  note  is  the  note 
of  the  church,  and  not  that  of  the  persons  who  signed  it. 

Upon  again  looking  into  the  case,  we  are  satisfied  with 
the  conclusion  heretofore  reached.  The  note,  it  will  be 
seen,  does  not  promise  for  or  on  behalf  of  the  church,  but 
its  language  is,  "we  promise,"  etc.  In  this,  it  is  distin- 
guished from  the  case  of  Pearse  v.  Welbom^  42  Ind.  331. 
In  that  case,  the  court  said,  "  in  the  case  under  considera- 
tion, the  makers  of  the  note  not  only  added  to  their 
names  letters  which  indicated  the  offices  they  held,  and 
the  characters  in  which  they  acted,  but  in  the  body  of 
the  note  the  promise  is  made  by  them  as  master,  wardens, 
and  trustees  of  said  lodge." 

The  case  of  Sturdivant  v.  HuUj  59  Me.  172,  S.  C.  8  Am. 
Bep.  409,  is  exactly  in  point  here.    There,  the  note  was  in 
the  following  form,  viz.: 
"  $226.00.  PoRTLAin),  December  20th,  1869. 

^*  Four  months  after  date,  I  promise  to  pay  to  the  order 
of  Sturdivant  ft  Co.,  two  hundred  and  twenty-five  dollars. 


[ 
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Payable  at  either  bank  in  Portland,  with  interest.    Value 

received. 

(Signed,)  "  John  T.  Hull, 

U.  8.  L  R.  Stamp.]  "Treas.  St.  PauFB  Parish." 

25  cents."  J 

This  was  held,  upon  an  examination  of  the  authorities, 
to  be  the  note  of  Hull,  and  not  that  of  the  parish.  The 
court  said,  amongst  other  things,  '^apparently  slight 
changes  in  the  phraseology  have  affected  the  construction 
adopted  by  different  courts,  and  by  the  same  court  in  dif- 
ferent cases.  There  is  a  necessity  for  a  careful  examina- 
tion and  comparison  of  the  numerous  decisions.  This  we 
have  endeavored  to  make,  and  the  result  is,  we  are  satis- 
fied that  the  weight  of  reason  and  authority  demonstrates 
that  this  is  the  personal  contract  of  the  defendant  and 
not  that  of  the  parish  of  which  he  was  treasurer. 

^'  There  are  no  appropriate  words  in  it  to  show  that  it 
was  the  contract  of  the  parish,  or  that  it  was  made  by 
the  defendant  in  its  behalf.  He  does  not  say  that  he 
promises  as  treasurer,  or  use  any  language  significative 
of  an  intention  to  bind  his  successors  in  office  as  in  Bar- 
low  V.  Cong.  Soc.  in  Lee;  in  which  case  Mann  v.  ChandUr^  a 
per  curiam  opinion  reported  9  Mass.  835,  is  disavowed  as  an 
authority,  and  it  is  said  that '  all  the  decisions  of  this  court 
upon  unsealed  instruments,  since  the  case  of  Mann  v* 
Chandlefj  have  required  something  more  than  a  mere  de- 
scription of  the  general  relation  between  the  agent  and  the 
principal,  in  order  to  make  them  the  contracts  of  the  lat- 
f^Y,'  ♦  *  *  In  Haverhill  if.  F.  Ina.  Co*  v.  NtwhMy  1 
Allen,  180,  upon  a  note  signed,  *  Cheever  Newhall,  president 
of  the  Dorchester  Avenue  Railroad  Company,'  though  it 
was  agreed  that  the  defendant,  at  the  time  of  signing  the 
note,  was  the  president  of  said  company ;  that  it  was  ^ven 
in  consideration  of  a  policy  of  insurance  issued  by  the  plain- 
tiffs to  that  company,  upon  property  owned  by  them,  and 
that  the  defendant  was  duly  authorized  by  the  company 
to  obtain  the  insurance  and  sign  the  note,  it  was  held  that 
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the  form  of  the  note  only  was  to  be  looked  at  upon  the 
question  of  charging  the  defendant ;  that  he  had  fixed  a 
personal  liability  upon  himself  by  the  use  of  the  words, 
^I  promise  to  pay/  and  that  this  liability  was  not  affected 
by  the  descriptive  addition  to  his  signature." 

In  Fiske  v.  MdridgCj  12  Gray,  474,  a  note  was  made  in 
the  following  form : 
''  Boston,  July  Ist,  1855.  $522.25. 

'^  One  year  after  date  I  promise  to  pay  to  the  order  of 
myself  five  hundred  and  twenty-two  ^  dollars,  value 
received.  (Signed) 

<^  John  8.  Ei^dridgb, 
^  Trustee  of  Sullivan  Railroad. 
'^  Indorsed,  ^^  John  S.  Eldridge, 

«  Trustee." 

It  was  held  that  the  note  bound  Eldridge  personally. 

In    Tucker  Manufacturing   Company  v.  Fairbanks^  98 
Mass.  101,  a  bill  was  drawn  in  the  following  form,  viz.: 
''  Boston,  March  28d,  1866.  $4^69.76. 

^^  Two  months  after  date  pay  to  the  order  of  Messrs. 
Hiram  Tucker  &  Co.  four  thousand  four  hundred  and 
sixty-nine  ^  dollars,  value  received,  and  charge  the 
same  to  account  of 

"  David  Fairbanks  k  Co., 
"Ag'ts  Piscataqua  F.  k  M.  Ins.  Co. 
«  To  Piscataqua  F.  k  M.  Ins.  Co.,  So.  Berwick,  Me." 

This  was  held  to  bind  Fairbanks  k  Co.  personally,  as 
drawers,  though  it  was  signed  as  above  shown. 

The  court  said,  amongst  other  things,  "In  order  to 
exempt  an  agent  from  liability  upon  an  instrument  exe- 
cuted by  him  within  the  scope  of  his  agency,  he  must  not 
only  name  his  principal,  but  he  must  express  by  some 
form  of  words  that  the  writing  is  the  act  of  the  principal, 
though  done  by  the  hand  of  the  agent  *  *  *  But  a 
mere  description  of  the  general  relation  or  ofiSice  which 
the  person  signing  the  paper  holds  to  another  person  or 
to  a  corporation,  without  indicating  that  the  particular  sig- 
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nature  is  m&de  in  the  execution  of  the  office  and  agency, 
is  not  sufficient  to  charge  the  principal  or  to  exempt  the 
agent  from  personal  liability." 

In  Hills  V.  Bannister^  8  Cow.  31,  a  note  was  executed 
by  the  defendants,  who  signed  the  same  with  the  addition, 
"  Trustees  of  Union  Religious  Society,"  which  was  a  cor- 
poration.   The  defendants  were  held*  personally  liable. 

In  De  Witt  v.  WaUon^  9  N.  Y.  571,  Walton  was  sued  as 
the  proprietor  of  a  newspaper  called  "  The  Churchman," 
upon  the  following  note,  viz : 
«  $324  VW-  New  York,  June  20th,  1850. 

"  Four  months  after  date  I  promise  to  pay  to  the  order 
of  W.  H.  B.  Smith,  three  hundred  and  twenty-four  -jflftr 
dollars,  value  received. 

(Signed)        "  David  Hubbbll  Hoyt, 

"Agent  for  The  Churchman." 

It  was  held  that  the  defendant  was  not  liable  on  the 
note,  but  that  Hoyt  was.  The  court  said,  "here  the 
promise  is  not  by  the  defendant  or  '  The  Churchman,'  nor 
by  Hoyt  for  them  or  either  of  them,  or  in  their  behalf, 
but  for  himself.  The  formula  used  by  him  in  the  signa- 
ture  to  the  note  in  controversy  has  been  determined  in 
this  and  otl^er  states  to  create  an  obligation  on  the  part 
of  the  agent  personally,  and  not  in  behalf  of  the  princi- 
pal. *  *  *  I  can  see  no  good  reason  for  relaxing  the 
principle  of  these  decisions." 

Cases  of  like  import  might  be  cited  almost  indefinitely. 
We  shall  not,  however,  pursue  them  further.  We  are 
referred  to  the  case  of  Carpenter  v.  Famsworth,  106  Mass. 
561,  S.  C.  8  Am.  Kep.  360.  In  that  case,  a  bank  check 
was  drawn  as  follows : 
"  ^TNA  Mills.  Thb  Boston  National  Bank. 

"  $19.20.  Boston,  September  9th,  1869. 

"  Pay  L.  W.  Chamberlain  or  J.  E.  Carpenter,  or  order, 
nineteen  dollars  ^. 

(Signed)        "  I.  D.  Pabnsworth, 

"  Treasurer." 
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This  was  held  to  be  the  check  of  the  "^tna  Mills," 
and  not  of  Famsworth  personally.  The  court  said,  "  we 
are  of  opinion  that  this  case  does  not  fall  within  that 
class,  to  which  all  those  cited  by  the  plaintiff  belong,  in 
which  the  name  of  the  principal  appears  upon  the  instru- 
ment by  way  of  mere  designation  of  the  general  relation 
which  the  signer  holds  'to  a  corporation ;  and  that  this 
check  manifests  ttpon  its  face  that  the  writing  is  the  act 
of  the  principal,  though  done  by  the  hand  of  an  agent, 
or,  in  other  words,  that  it  is  the  check  of  the  ^tna  Mills, 
executed  by  Famsworth  as  their  treasurer  and  in  their 
behalf."  The  case  does  not  pretend  to  overrule  or  even 
modify  the  previous  cases  decided  in  that  state,  some  of 
which  we  have  noticed  above.  It  simply  decides  that  the 
check  manifested  upon  its  face  that  it  was  the  act  of  the 
act  of  the  principal,  and  not  that  of  the  agent. 

There  is  nothing  whatever  on  the  face  of  the  note  in 
question  here,  manifesting  that  the  note  was  the  act  of 
the  church,  and  not  that  of  the  parties  signing  it.  There 
is  nothing  on  the  face  of  the  note  more  than  a  mere  des- 
ignation of  the  general  relation  which  those  who  signed 
it  bore  to  the  church. 

As  to  endorsements  of  notes  by  and  to  cashiers  of 
banks,  see  7%e  Bank  of  the  State  v.  Wheeler,  21  Ind.  90 ; 
Houghton  v.  Ths  First  National  Bank  of  ElkhorUy  26  Wis. 
668, 8.  C.  7  Am.  Rep.  107. 

The  petition  for  a  rehearing  is  overruled. 


Greenman  et  ux.  v.  Fox. 

PzJEADnro. — FondMort  cf  Mortgage, — Ddi  hU  PtxrHaUy  Due, — OanMmeiU 
Pnceedinge. — Mcrtgagor  Otamidteed  m  SwU  againsi  Mwigagee. — ^In  a  com- 
plaint by  the  mortgagee  against  the  mortgagor,  to  forecloae  a  mortgage 
£^yen  to  secure  the  payment  of  promissory  notes,  only  a  part  of  which 
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are  due,  it  is  a  sufficient  plea  in  bar  to  aver  that^  prior  to  such  foreclosure 
enit,  in  a  s^it  by  a  third  person  against  such  mortgagee,  a  judgment  waa 
rendered  against  him  from  which  he  appealed  to  the  supreme  court  where 
it  is  still  pending,  and  that,  in  such  8uit|  upon  attachment  and  garnish- 
ment proceedings,  it  being  found  that  such  mortgtigor  was  indebted  to 
such  mortgagee  on  such  mortgage  debt,  a  judgment  was  rendered  in  favor 
of  such  third  person  against  the  mortgagor,  as  garnishee  of  such  mort- 
gagee, for  a  sum  in  excess  of  the  amount  of  the  notes  now  due  such 
mortgagee  from  such  mortgagor. 

From  the  White  Circuit -Court 

J.  H.  Mailocky  A.  W.  Reynolds  and  E*  B.  Sellers,  for 
appellants. 

jR.  C.  Gregory,  W.  B.  Qregory  and  R.  Gregory,  for  ap- 
pellee. 

BiDDLB,  J. — Complaint  on  six  promissory  notes  secured 
by  mortgage.  Only  one  note  was  due  at  the  commence- 
ment of  the  suit.  Answers  were  filed,  issues  joined  and  pro- 
ceedings had,  which  resulted  in  a  judgment  on  the  notes, 
and  foreclosure  of  the  mortgage,  in  favor  of  appellee.  The 
defendants  below  appealed.  The  only  question  presented, 
and  debated  by  the  parties,  is  as  to  the  sufficiency  of  the 
third  paragraph  of  the  answer,  which  is  pleaded  in  abate- 
ment, and  contains,  substantially,  the  following  aver- 
ments: 

That  John  M.  Kerper,  guardian  of  William  W.  Adams, 
filed  his  complaint  against  the  said  appellee,  in  the  White 
circuit  court,  alleging  that  defendant  was  indebted  to  the 
plaintiff  in  the  sum  of  four  thousand  dollars,  on  a  certain 
written  agreement ;  that  proceedings  in  attachment  were 
also  commenced,  as  incident  to  said  suit,  by  aflidavit, 
bond,  etc.,  upon  which  a  return  was  had  of  no  property 
found,  whereupon  said  Rensselaer  Greenman  was  made  a 
garnishee-defendant,  duly  summoned,  and  required  to 
answer  as  to  his  indebtedness  to  said  Fox.  That  the 
venue  was  changed  to  the  Tippecanoe  civil  circuit  court, 
in  which  proceedings  were  had  and  judgment  rendered 
against  Fox  for  the  sum  of  one  thousand  eight  hundred 
and  ninety-four  dollars  and  sixty-one  cents,  and  costs,  from 
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which  Fox  appealed  to  the  supreme  court,  wherein  the 
appeal  is  still  pending.  That  further  proceedings  were 
had,  and  judgment  rendered  in  favor  of  said  Kerper,  and 
against  said  Fox  as  gamishee-defendant,  for  eight  hun- 
dred and  fifty-seven  dollars  and  twenty-eight  cents,  and 
costs  of  the  garnishment,  directing  the  application  of  the 
amount.  That  said  garnishee  proceedings  were  then  con- 
tinued in  the  said  civil  circuit  court,  wherein  they  are  still 
pending.  That  said  indebtedness  is  identical  with  the 
indebtedness  claimed  in  this  action,  and  that  the  sum 
therein  found  due  exceeds  the  amount  due  to  the  said 
Fox.  Afterwards,  an  amendment  was  made  to  this  para- 
graph, showing  subsequent  proceedings  in  the  attach- 
ment suit,  wherein  the  judgment  rendered  against  Green- 
man,  the  garnishee,  was  increased  to  the  sum  of  one 
thousand  six  hundred  and  eighty-one  dollars  and  nine 
cents,  all  of  which  is  alleged  in  due  form  and  with  proper 
dates,  etc. 

To  this  paragraph,  a  demurrer,  alleging  as  cause  the 
insufficiency  of  the  facts  therein  stated,  was  sustained, 
and  exceptions  taken  to  the  ruling. 

According  to  the  decisions  of  this  court,  this  paragraph 
is  good  as  an  answer  in  bar.  Covert  v.  NelsoUy  8  Blackf. 
265 ;  The  Junction  B.  R.  Co,  v.  Cleneay^  18  Ind.  161 ; 
Shetler  v.  Thomas,  16  Ind.  223.  See,  also,  Embree  v.  Hanna, 
5  Johns.  R.  101.  The  question  then  is  presented,  is  it 
sufficient  in  the  present  case  ? 

The  statute  provides  that,  "  Whenever  a  complaint  is 
filed  for  the  foreclosure  of  a  mortgage  upon  which  there 
shall  be  due  any  interest  or  instalment  of  the  principal, 
and  there  are  instalments  not  due,  if  the  defendant  pay 
into  court  the  principal  and  interest  due,  with  costs,  at 
any  time  before  final  judgment,  the  complaint  shall  be 
dismissed ;  etc.  2  R.  S.  1876,  p.  268,  sec.  687.  We  think,  in 
a  case  of  this  kind,  where  some  of  the  instalments  are  not 
due,  if  the  defendant  can  plead  matter  which  answers 
the  complaint  as  to  the  amount  that  is  due,  it  is  equiva- 
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lent  to  paying  into  court  the  amount,  principal  and  inter- 
est, due,  with  costs,  and  that  the  complaint  is  thereby 
fiilly  answered.  In  this  paragraph  under  consideration, 
the  amount  of  the  judgment  against  the  appellant,  as 
garnishee  in  the  attachment  proceedings,  is  more  than 
the  amount  due  on  the  first  note  sued  upon  in  this  case ; 
and  therefore  we  think  it  is  a  good  answer  to  the  whole 
complaint.  It  is  "plain,  that  if  this  first  note  had  been 
paid  before  suit  brought,  no  action  could  have  been 
maintained  on  the  remaining  notes,  at  the  time  this  suit 
was  commenced;  and  plain  by  the  statute,  that  if 
after  the  suit  had  been  commenced,  the  defendant  had 
paid  the  note,  with  costs,  the  complaint  should  have 
been  dismissed;  and  we  can  not  see  why  matter  of 
Buflicient  answer  to  the  note,  existing  before  suit  brought, 
and  pleaded  to  the  complaint,  should  not  have  the  same 
eflfect.  If  we  are  right  in  this  view,  the  court  erred  in 
sustaining  the  demurrer  to  the  third  paragraph  of  answer. 
A  personal  judgment  can  not  legally  be  rendered  for  a 
debt  which  is  not  due.     Skelton  v.  Wardy  51  Ind.  46. 

The  judgment  is  reversed,  with  costs,  and  cause  re- 
manded, with  instructions  to  proceed  according  to  this 
opinion. 

Petition  for  a  rehearing  oTermled. 
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■64~~27o  Caldwell. 

166    TOO 

54    ^01      PATxarr. — Foreign  Oorporatiatu  and  their  Ageni^ — Sale  <^  ArUde  Paiefded, — 

'  168    188|         It  ifl  not  necessary  that  the  agents  of  a  foreign  corporation,  which,  bj  the 

— T7'  270        authority  of  the  patentee,  manufactures  for  sale  an  article  covered  by 

fl69     203        letters-patent,  should  comply  with  the  provisions  of  "an  act  respecting 

foreign  corporations  and  their  agents  in  this  state/'  (1  B.  &  1876,  p.  S73,) 

in  order  to  enforce  contracts  made  by  such  agents  in  the  sale  of  such 

article. 
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FoBBiOK  COBFO&ATIONB  AND  THEIB  Agentb.— <Sikihc(e  Qmsbrtied,—Sak  oj 
Artiele  nal  Jhtenteik — Enforcement  of. — ^Where  the  agent  of  a  foreign  coT' 
poration,  which  mannfactures  for  sale  an  article  not  coyered  hy  letters- 
patent,  makes  a  contract  for  the  sale  of  such  article  in  this  state  without 
haying  first  complied  with  the  requirements  of  sections  one  and  two  of 
''an  act  respecting  foreign  corporations  and  their  agents  in  this  state," 
(IRS.  1876,  p.  378,)  section  four  of  sach  act  does  not  make  such  con- 
tract Yoid,  but  prohibits  the  enforcement  thereof  only  until  the  require 
ments  of  said  sections  one  and  two  have  been  complied  with. 

8AKE.*-6uch  statute  was  enacted  onljr  for  the  protection  of  citizens  of  this 
state,  who  might  have  rights  of  action  against  foreign  corporations,  bj 
compelling  the  latter  to  authoriie  their  agents  in  this  state  to  be  served 
with  summons  on  behalf  of  their  principals^  where  such  actions  are 
commenced  in  this  state. 

Sake. — Abatement, — ^In  an  action  by  a  foreign  corporation  to  enforce  a 
contract  of  sale  of  an  article  not  covered  bj  letters-patent,  made  by  an 
agent  of  such  corporation,  in  this  state,  a  paragraph  of  answer,  all^;ing 
that  such  contract  of  sale  was  entered  into  by  the  defendant  with  such 
agent,  who  had  never  complied  with  the  requirements  of  ''an  act  re- 
specting foreign  corporations,''  etc.,  (1  R.  S.  1876,  p.  373,)  operates  as 
matter  in  abatement  of  the  action  as  one  prematurely  brought,  and,  if 
true,  such  action  must  abate  until  such  statute  is  complied  with. 

Saxb. — Ffeading. — Demmrrer, — ^In  a  suit  by  a  foreign  corporation  to  eaUxroo 
a  contract  made  by  its  agent  for  the  sale  of  an  article  not  covered  by 
letters-patent,  if  it  appear  from  the  complaint  that  such  agent  has  never 
complied  with  the  requirements  of  the  statute  of  this  state  respecting 
foreign  corporations  and  their  agents,  (1  B.  8. 1876,  p.  873,)  sudi  com- 
plaint may  be  attacked  by  demurrer,  on  account  of  such  failure. 

From  the  Newton  Circuit  Court 

S.  P.  Thompson  and  T.  ThompsoUj  for  appellant. 

Pbreiks,  J. — Suit  by  the  Walter  A.  Wood  Mowing  and 
Reaping  Machine  Company  against  Samuel  A.  Caldwell, 
on  a  complaint  in  two  paragraphs ;  the  first  on  a  note  for 
the  price  of  a  mowing  and  reaping  machine ;  the  second 
on  an  account  for  the  price  of  the  same  machine. 

Answer  in  two  paragraphs : 

1.  General  denial. 

2.  That  the  plaintiff  was  a  foreign  corporation,  and  that 
the  machine  was  sold  by  its  agent  before  he  had  complied 
with  the  requirements  of  the  statute  in  regard  to  foreign 
corporations. 
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After  demurrer  oyemiled  to  the  second  paragraph,  and 
exception  taken,  the  plaintifi  replied ; 

1.  In  denial. 

2.  That  the  machine  sold  was  one  of  Wood's  patent, 
and  was  sold  by  the  agent  of  the  company  which  manu- 
factured it  for  and  by  authority  of  the  patentee. 

A  demurrer  was  sustained  to  this  reply,  and  exception 
to  the  ruling  noted. 

The  cause  was  tried  on  the  issue  formed,  resulting  in  a 
verdict  for  the  defendant  and,  after  a  motion  for  a  new 
trial  was  overruled,  a  judgment  on  the  verdict. 

The  record  in  the  cause  presents  two  questions  to  this 
court,  the  decision  of  both  of  which  is  necessary  to  its 
final  determination. 

The  questions  are : 

First.  Is  it  necessary  that  the  agent  of  the  manufact- 
urer by  authority  of  the  patentee,of  a  patented  article, 
should  comply  with  the  requirements  of  our  act  respecting 
foreign  corporations,  before  he  can  sell  such  article  in  this 
state  ? 

Second.  Does  the  failure  of  an  agent  of  such  corpora- 
tion, for  the  sale  of  articles  not  patented,  to  comply  with 
the  requirements  of  said  act,  render  his  contracts  in  the 
name  and  on  the  behalf  of  the  corporation  void  ? 

The  first  question  has  already  been  answered  in  the 
negative,  by  this  court,  in  the  case  of  The  Ghrover  -^  Baker 
Sewing  Machine  Company  v.  Buder^  53  Ind.  454,  at  this 
term.    We  proceed  to  the  second  question. 

In  1865,  a  statute  was  enacted,  regulating  foreign  insur- 
ance corporations,  approved  December  2l8t  1865, 1  R.  S. 
1876,  p.  594,  which  has  been  held  to  be  a  substitute,  so  far 
as  such  companies  are  concerned,  for  the  act  of  June  17th, 
1852,  regulating  foreign  corporations.  Bee  Hoffman  v. 
Banks,  41  Ind.  1. 

This  statute  of  1865,  in  section  1,  declares,  ^^that  it 
shall  not  be  lawful  for  any  agent  or  agents  of  any  insu- 
rance company  incorporated  by  any  other  state  than  the 
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state  of  Indiana,  directly  or  indirectly,  to  take  riskfi  or 
transact  any  other  bosineBS  of  insurance  in  this  state, 
without  first  producing  a  certificate  of  authority  from  the 
auditor  of  state;"  and  further,  that  <^ no  insurance  com- 
pany, or  agent,  or  agents  of  any  insurance  company, 
incorporated  by  any  other  state,  shall  transact  any  busi- 
ness of  insurance  in  this  state,  unless  such  company  is 
possessed  of  at  least  one  hundred  thousand  dollars  of 
actual  capital,  invested  in  the  stocks,  or  bonds,"  etc.;  and 
further,  that  before  the  agent  shall  receive  the  necessary 
certificate  of  authority  to  transact  business  from  the  au- 
ditpr,  he  must  produce  proof  to  that  officer,  of  such 
investment,  and  of  the  existence  of  other  facts  required 
by  the  statute,  as  conditions  precedent,  to  exist  before, 
etc 

The  seventh  section  is  as  follows : 

^^Any  person  or  persons  violating  the  provisions  of  this 
act,  shall,  upon  conviction  thereof,  in  any  court  of  com- 
petent jurisdiction,  be  fined,  in  any  sum  not  exceeding 
one  thousand  dollars,  or  imprisonment  in  the  counly  jail 
not  more  than  thirty  days,  or  both,  at  the  dis<»!«tion  of 
the  court.  Violations  of  the  provisions  of  this  act  may 
be  prosecuted  by  information  filed  by  the  prosecuting 
attorney  of  the  proper  county,  or  by  indictment  of  the 
grand  jury." 

The  statute  contains  no  section  or  clause  thereof,  de- 
claring what  the  effect  of  a  non-compliance  with  its  pro- 
visions shall  be  upon  contracts  made  before  compliance. 
Contracts  in  violation  of  this  statute  are  held  void.  Hoff- 
mom  V.  BankSj  41  Ind.  1 ;  7%e  Union  Central  Life  Ins.  Co. 
V.  Thomas^  46  Ind  44 ;  The  Fanners,  etc.,  Ins.  Co.  v.  Harrahy 
47  Ind.  286. 

We  turn  now  to  the  act  of  1862, 1  B.  8. 1876,  p.  878, 
regulating  foreign  corporations. 

The  first,  second  and  third  sections  of  the  act  are  as 
follows : 

Vol.  LIV.— 18 
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"Section  1.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Indiana,  That  agents  of  corporations,  not  inoor- 
f  orated  or  organized  in  this  state,  before  entering  upon 
the  duties  of  their  agency  in  this  state,  shall  deposit  in 
the  clerk's  office  of  the  county  where  they  propose  doing 
business  therefor,  the  power  of  attorney,  commission,  ap- 
pointment, or  other  authority  under  or  by  virtue  of  which 
they  act  as  agents. 

"  Ssc.  2.  Said  agents  shall  procure  from  such  corpora- 
tions, and  file  with  the  clerk  of  the  circuit  court  of  the 
county  where  they  propose  doing  business,  before  commencing 
the  duties  thereof,  a  duly  authenticated  order,  resolution, 
or  other  sufficient  authority  of  the  board  of  directors  or 
managers  of  such  corporations,  authorizing  citizens  or 
residents  of  this  state,  having  a  claim  or  demand  against 
such  corporation  arising  out  of  any  transaction,  in  this 
state  with  such  agents,  to  sue  for  and  maintain  an  action 
in  respect  to  the  same  in  any  court  of  this  state,  of  com- 
petent jurisdiction,  and  further  authorizing  service  of  pro- 
cess in  such  action  on  such  agent  to  be  valid  service  on  such 
corporation,  and  that  such  service  shall  authorize  judg- 
ment and  all  other  proceedings  against  such  corporation. 

"  Sec.  8.  The  service  of  the  process  on  such  agents  in 
actions  commenced  against  such  corporation,  shall  be 
deemed  a  service  on  the  corporation,  and  shall  authorize 
the  same  proceedings  as  in  other  cases." 

The  fifth  section  provides  what  acts  shall  be  deemed 
acts  of  agency  for  a  foreign  corporation,  subjecting  the 
person  doing  them  to  the  provisions  of  the  act. 

The  sixth,  seventh  and  fourth  sections  are  as  follows : 

"  Seo.  6.  The  foregoing  section  shall  not  apply  to  per- 
sons acting  as  agents  for  foreign  corporations  for  a  special 
or  temporary  purpose,  or  tor  purposes  not  within  the  or- 
dinary business  of  such  corporations,  nor  shall  it  apply  to 
attorneys  at  law  as  such. 

^'  Sbo.  7.  Any  person  acting  as  agent  of  foreign  cor- 
porations as  aforesaid,  neglecting  or  refusing  to  comply 
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with  the  foregoing  provisions  as  to  agents,  shall,  upon 
presentment  or  indictment,  be  fined  in  any  sum  not  less 
than  fifty  dollars. 

"  Sbc.  4.  Such  foreign  corporations  shall  not  enforce 
in  any  courts  of  this  state,  any  contracts  made  by  their 
agents  or  persons  assuming  to  act  as  their  agents,  before 
a  compliance  by  such  agents,  or  persons  acting  as  such, 
with  the  provisions  of  sections  one  and  two  of  this  act." 

By  a  comparison  of  these  statutes,  it  will  be  seen  that 
the  insurance  act  declares,  expressly,  that  it  shall  not  be 
lawful  for  any  agent  of  a  foreign  insurance  company  to 
transact  any  business,  etc.,  till  he  has  procured  a  certifi- 
cate of  authority  to  do  so  from  the  auditor  of  state :  de- 
clares that  no  insurance  company  or  agent  or  agents 
shall  transact  any  business,  etc.,  unless,  etc.:  declares  that 
any  person  or  persons  (not  any  agent,  or  agents,)  violating 
the  provisions  of  this  act,  shall  be  fined,  ^tc;  and  contains, 
as  has  been  said,  no  section  or  clause  declaring  the  effect 
upon  contracts  of  a  violation  of  its  provisions. 

On  the  other  hand,  the  act  regulating  foreign  corpora- 
tions requires  no  certificate  of  authority  to  do  business, 
from  the  auditor,  to  make  it  lawful  for  the  agent  to  do 
business.  It  only  requires  that  he  shall  deposit  in  the 
county  clerk's  office,  his  appointment  as  agent  of  the 
company,  and  an  instrument  from  the  company  authoriz- 
mg  it  to  be  sued  and  brought  into  court  by  service  of 
process  on  the  agent,  in  certain  cases ;  and  declares  that 
any  agent  neglecting  to  comply  with  the  provisions  of 
the  act,  ds  to  agentSj  shall  be  fined,  etc.;  and  that  the  com- 
pany shall  not  sue  on  contracts  made  by  their  agents  till 
the  provisions  of  the  statute  are  complied  with  by  such 
agents. 

The  provisions  of  the  act  bearing  upon  the  question  to 
be  decided  in  this  case  are  all,  in  form,  directory  or  manda- 
tory to  the  agents  alone,  and  penal  to  them  alone. 

In  the  foreign  insurance  act  there  are  positive  declara- 
tions of  illegality  of  acts,  positive  prohibitions  to  the 


276  SUPREME  COURT  OF  INDIANA. 

The  Walter  A.  Wood  Mowing,  Etc.,  Co.  «.  CaldwelL 

corporation,  and  penalties  upon  any  person  or  persons 
violating  the  provisions  of  this  act,  not  simply  upon 
agents  neglecting  to  comply  with  the  provisions  as  to 
agents ;  and  it  leaves  the  effect  of  such  violations  upon 
contracts  to  be  determined  by  interpretation  and  con- 
struction of  the  statute  by  the  courts,  according  to  the 
rules  of  the  common  law. 

At  common  law,  the  general  rule  is,  that,  if  a  statute 
forbids  ah  act  to  be  done  or  provides  a  penalty  for  doing 
it,  any  contract  to  do  such  act  is  invalid,  whether  the 
statue  declares  it  to  be  so  or  not.  The  State  v.  The  State 
Bankj  5  Ind.  853 ;  2%e  Rising  Sun  Insurance  Co,  v.  Slaugh- 
ter,  20  Ind.  520. 

.  But,  says  Fbazer,  J.,  in  Deming  v.  Hie  State,  ex  reL  etc.,  28 
Ind.  416,  "  the  rule  is  properly  applied  only  where  the 
reason  upon  which  it  is  founded  exists.  ^  The  law  ceases 
with  the  reason  thereof,'  and  it  is  a  grave  error  to  regard 
it  as  a  merely  arbitrary  rule,  applicable  to  all  contracts 
which  are  prohibited  by  statute.  It  is  generally  applicable 
because  the  thing  prohibited  is  usually  immoral,  or  against 
public  policy ;"  and  the  court  held  the  contract  in  the  case 
before  it  not  void  because  made  in  violation  of  a  statute, 
and  expressly  overruled  the  case  of  TTie  State  v.  Tlie  State 
Bank,  supra,  because  the  general  rule,  that  a  contract  pro- 
hibited by  statute  was  void,  was  not  properly  applied  in 
that  case.  The  doctrine  laid  down  by  the  court  in  Dem- 
ing  V.  The  State^ex  rd.^etc,  supra,  substantially  overruled, 
also.  The  Rising  Sun  Ins.  Co.  v.  SUtughJter,  supra:  and, 
afterwards,  in  New  England  Fire,  etc.,  Ins.  Co.  v.  Robinson,  25 
Ind.  586,  Gregory,  J.,  in  delivering  the  opinion,  says,  "  It  is 
urged  in  argument  that  the  complaint  is  bad  for  not 
showing  a  compliance  by  the  local  agent  of  the  company 
with  the  requirements  of  the  *  act  respecting  foreign  cor- 
porations and  tiheir  agents  in  this  state.'  1  G-.  ft  H.  272." 
(1  R.  8. 1 876,  p.  878.)  « It  is  contended  that  under  this  law 
all  contracts  of  foreign  corporations  are  void,  and  that  the 
exception  to  the  rule  is  where  they  comply  with  its  pro- 
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yiflionsy  *  *  *,  We  do  not  bo  regard  that  statute." 
The  opinion  then  speaks  approvingly  of  the  principle 
asserted,  touching  contracts  prohibited  by  statute,  in 
Denting  v.  The  State^  ex  rel.y  etc.,  supra,  and  proceeds,  "  it 
would  seem  to  follow  that  the  contract  of  a  foreign  cor- 
poration, made  in  violation  of  a  statute  designed  for  the 
protection  of  our  citizens,  would  not,  as  to  the  latter,  be 
void.  Moreover,  this  view  is  strengthened  by  the  fact 
that  the  act  itself  provides  what  shall  be  the  effect  of  such 
violation  on  the  contract." 

"We  may  properly  observe,  here,  that  the  case  of  The 
Bising  Surij  etc.,  Co.  v.  Slaughter,  supra,  is  disapproved  in 
the  Eureka  Ins.  Co.  v.  Parks,  1  Cincinnati  Superior  Court 
Rep.  574. 

Early  in  this  opinion,  we  pointed  out  some  of  'the 
differences  between  the  acts  concerning  foreign  corpora- 
tions and  foreign  insurance  companies  in  force  in  this 
state,  to  show  that  decisions  on  contracts  arising  under 
the  latter  would  not  be  authorities  in  cases  arising  upon 
contracts  under  the  former.  The  state  of  Wisconsin  has 
a  statute  apparently  like  our  foreign  insurance  act,  and 
Missouri  a  statute  apparently  like  our  foreign  corporation 
act.  In  Columbus  Ins.  Co.  v.  Walsh,  18  Mo.  229,  and  in 
Clark  V.  Middleton,  19  Mo.  53,  the  supreme  court  of  that 
state«  decided  that  a  failure  to  comply  with  the  require- 
ments of  the  statute  did  not  make  the  contracts  of  the 
company  void. 

The  case  of  JSXwa  Insurance  Company  v.  Harvey,  11 
Wis.  394,  came  before  the  supreme  court  of  that  state, 
arising  upon  a  statute,  as  we  have  said,  like  our  foreign 
insurance  act,  and  counsel  cited  the  court  to  the  cases  in 
Missouri,  decided  upon  a  statute  much  like  our  foreign 
corporation  act.    The  supreme  court  of  Wisconsin  said : 

*^  We  were  referred  to  the  cases  of  Columbus  Insurance 
Co.  V.  Walsh^  18  Mo.  229,  and  Clark  v.  Middleton,  19  Id. 
53,  in  which  the  supreme  court  of  that  state  held  that 
the  neglect  of  the  agent  of  foreign  insurance  companies 
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to  take  out  a  license  as  required  by  their  law,  did  not 
invalidate  contracts  of  insurance  made  by  him.  It  will 
be  observed  on  examining  their  statute,  that  it  contains 
no  express  prohibition  against  the  transaction  of  business 
without  such  license.  It  requires  the  agent  to  obtain  a 
license  and  pay  a  tax,  and  imposes  a  penalty  for  failure 
to  do  so,  or  for  transacting  business  without  such  license. 
The  court  says  the  act  imposes  a  penalty  on  the  agent, 
but  does  not  make  the  contract  void." 

While  the  general  rule  is,  that  a  contract  prohibited  by 
statute  is  void,  we  have  seen  that  there  are  many  excep- 
tions ;  and  the  question  is,  how  shall  a  court  determine 
whether  a  case  is  within  or  without  the  general  rule  ?  In 
Harris  v.  RunnelSy  12  How.  U.  S.  79,  Mr.  Justice  Wayne, 
in  delivering  the  opinion  of  the  court,  said : 

"  It  is  true  that  a  statute,  containing  a  prohibition  and 
a  penalty,  makes  the  act  which  it  punishes  unlawful^  and 
the  same  may  be  implied  from  a  penalty  without  a  pro- 
hibition ;  but  it  does  not  follow  that  the  unlawfulness  of 
the  act  was  meant  by  the  le^slature  to  avoid  a  contract 
made  in  contravention  of  it.  When  the  statute  is  silent, 
and  contains  nothing  from  which  the  contrary'  can  be 
properly  inferred,  a  contract  in  contravention  of  it  is  void. 
*  *  ♦  That  legislators  do  not  think  the  rule  one  of 
universal  obligation,  or  that,  upon  grounds  of  public 
policy  it  should  always  be  applied,  is  very  certain.  For, 
in  some  statutes,  it  is  said  in  terms  that  such  contracts 
are  void ;  in  others,  that  they  are  not  so.  In  one  statute, 
there  is  no  prohibition  expressed,  and  only  a  penalty ;  in 
another,  there  is  prohibition  and  penalty,  in  some  of 
which,  contracts  in  violation  of  them  are  void  or  not,  ac- 
cording to  the  subject-matter  and  object  of  the  statute ;  and 
there  are  other  statutes  in  which  there  are  penietlties  and 
prohibitions,  in  which  contracts  made  in  contravention 
of  them  will  not  be  void,  unless  one  of  the  parties  to 
them  practises  a  fraud  upon  the  ignorance  of  the  other. 
It  must  be  obvious,  from  such  diversities  of  legislation, 
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that  Statutes  forbidding  or  enjoining  things  to  be  done, 
with  penalties  accordingly,  should  always  be  fully  exam- 
ined, before  courts  should  refuse  to  give  aid  to  enforce 
contracts  which  are  said  to  be  in  contravention  of  them/' 
See,  also,  Smith  v.  Mawhood^  14  M.  &  W.  452. 

From  these  cases,  it  appears  that  what  the  legislature 
meant  in  the  enactment  of  the  statute,  the  intention  of 
the  legislature,  as  inferred  from  an  examination  of  the 
entire  act,  is  to  be  the  guide  to  the  court  in  determining 
whether  the  particular  case  should  form  an  exception  to 
the  general  rule.  That  intention  may  be  declared  in  the 
act,  or  it  may  be  inferred  from  all  its  provisions,  in  con- 
nection with  the  subject-matter  and  circumstances.  Pang- 
bam  V.  WestlakSj  86  Iowa,  546,  and  HoweU  v.  Stewart j  54 
Mo.  400,  are  strong  cases  to  this  point.  See,  also,  the 
Farmers*  Banky  etc.,  v.  Hale,  59  N.  Y.  58. 

Before  speaking  further  on  the  point  of  intention,  it 
will  be  proper  to  ascertain  the  meaning  of  section  four  of 
the  foreign  corporation  act.  It  is  copied  above.  It  is 
urged  that  a  correct  interpretation  is,  that  a  foreign  cor- 
poration may  not  enforce,  at  any  time,  either  before  or 
after  compliance  with  sections  one  and  two,  a  contract 
made  before  a  compliance  with  the  act,  in  the  courts  of 
this  state;  but  we  think  this  interpretation  inconsistent 
with  the  purpose  of  the  act,  is  somewhat  unreasonable, 
not  in  harmony  with  the  general  spirit  of  the  act,  is 
against  its  better  grammatical  construction,  and  not  sup- 
ported by  its  legislative  history.  While  this  interpreta- 
tion concedes  the  validity  of  the  contract,  it  renders  it 
practically  void,  by  prohibiting  its  enforcement.  We  can 
see  no  good  reason,  the  contract  being  admitted  to  be 
valid,  why  its  enforcement  should  be  delayed  longer  than 
non-compliance  with  the  requirements  of  the  statute  con- 
tinues. 

The  legislative  history  of  the  act  shows  that  the  gen- 
eral assembly  desired  to  make  prominent  two  ideas : 

First.    That  the  act  was  not  designed  to  inaugurate  the 
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policy  of  hostility  to  foreign  corporations,  and  to  forbid 
their  contracting  within  the  state ;  that  it  was  not  its  pur- 
pose to  deprive  the  state  of  the  benefit  of  the  capital  and 
business  enterprise  that  might  be  introduced  through  their 
instrumentality. 

Second.  That  the  act  was  only  intended  to  apply  to 
such  corporations  as  established  permanent  agencies  in 
the  state  for  the  purpose  of  doing  that  character  of  busi- 
ness that  would  make  them  the  dehtors  of  our  citizens, 
and  render  it  necessary  for  the  accomplishment  of  justice 
that  the  indebtedness  should  be  enforced  by  personal 
judgments  within  the  state. 

These  propositions  are  important  in  this  case,  as  they 
aid  in  ascertaining  the  purpose  of  the  legislature  in  enact- 
ing the  statute.  That  it  was  not  intended  as  a  prohihition 
upon  foreign  corporations  to  contract  in  the  state,  but  was 
merely  intended  to  famish  the  means  by  which  our  citi- 
zens could  procure  personal  judgments  against  the  foreign 
corporations  who  were  their  debtors. 

But  two  amendments  were  made  to  the  act,  which  was 
House  bill  No.  247,  during  its  passage  through  the  legis- 
lature, and  they  were  made  on  the  11th  day  of  June, 
1852,  upon  the  motion  of  Mr.  King,  who  introduced  it. 

The  original  fourth  section  was  stricken  out  and  the 
fourth  section  as  it  appears  in  the  act  substituted,  and  the 
words,  "  a  special  or  temporary  purpose,  or  for,"  were  in- 
serted in  the  sixth  section. 

This  legislative  action  appears  in  the  House  journal  of 
1852,  on  page  2,125. 

If  it  had  been  the  purpose  of  the  legislature  to  render 
a  contract  invalid,  where  it  was  made  by  the  agent  of  a 
foreign  corporation  before  he  complied  with  sections  one 
and  two,  it  would  have  so  declared  in  section  four  when  it 
undertook  to  provide  what  effect  such  non-compliance 
should  have  upon  the  corporation.  It  did  not  see  fit  to 
leave  the  judiciary  to  determine  how  the  corporation 
would  be  affected  by  sections  one,  two,  three,  five,  six 
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and  seven  of  the  act,  where  the  agent  had  not  complied 
with  sections  one  and  two  at  the  time  he  made  a  contract, 
but  it  declared  that  elSect  in  section  four.  The  legisla- 
ture must  be  supposed  to  have  intended  just  what  it  said 
and  no  more;  and  that  is,  that  a  foreign  corporation  should 
not  enforce  such  a  contract  in  the  courts  of  the  state  until 
it  was  placed  in  a  position,  by  a  compliance  with  the  act, 
where  personal  service  could  be  had  upon  it  within  the 
state,  and  personal  judgments  taken  against  it. 

In  connection  with  the  foregoing,  as  matter  indicating 
legislative  design  in  passing  the  act  of  June  17th,  1852, 
we  refer  to  the  fact  that  Judge  Hester,  who  was  a  promi- 
nent member  of  the  legislature  of  1852,  and  who,  by  its 
direction,  prepared  for  and  superintended  the  publication 
of  the  Revised  Statutes  of  1852,  has  the  following  mar- 
^nal  note  opposite  section  four : 

"  Not  to  enforce  contracts  till  they  comply  with  sections 
one  and  two."    1  R.  S.  1852,  p.  248. 

We  think  the  meaning  of  the  section  is,  that  suits  on 
contracts,  entered  into  before  compliance  by  the  agents 
with  the  requirements  of  the  statute,  shall  be  delayed  till 
compliance  has  taken  place. 

Bach  being  the  meaning  of  the  fourth  section,  the  in- 
tention of  the  legislature  in  the  enactment  is  manifest, 
and  the  construction  of  the  whole  act  is  easy.  It  does 
not  render  contracts,  such  as  that  on  which  this  action  is 
brought,  void;  but  if  suit  be  instituted  on  any  such  con- 
tract, and  an  answer  be  filed  of  non-compliance  with  the 
statute,  such  answer  will  show  that  the  suit  is  prematurely 
brought;  and  if  well  pleaded  and  true,  will  operate  to 
abate  the  suit.  ^'  That  the  right  of  action  had  not  accruedj 
at  the  commencement  of  the  suit,  may  be  pleaded  in 
abatement;  as,  when  an  action  on  contract  is  commenced, 
h^ore  the  time  appointed  for  performance.''  Gould  on 
Pleading,  269.        . 

Should  the  fact  that  the  suit  is  prematurely  brought 
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appear  in  the  complaint,  it  could,  of  course,  be  taken  ad- 
vantage of  by  demurrer. 

Reversed,  with  costs,  and  remanded  for  a  new  trial  and 
further  proceedings  in  accordance  with  this  opinion. 


Gk)LDSN  V.  Snellen. 

Nbw  TBiAiM—Aation  (o  Eeoowr  Real  E8UUe.^PaymeiU  of  OMte.— Where  judg- 
ment has  been  rendered  against  a  party  to  an  action  for  the  recovery  of 
real  estate,  such  losing  party  can  not  make  an  application,  nor  the  court 
make  an  order,  for  the  vacation  of  such  judgment  and  the  granting  of  a 
new  trial  therein,  unless  such  applicant  has  first  paid  all  costs  adjudged 
against  him  on  such  former  trial. 

Same. — Motion  to  Sd  AMe  Order  for  New  Trial. — ^An  order  vacating  the 
judgment  and  granting  a  new  trial,  as  of  right,  in  an  action  for  the  re- 
covery of  real  estate,  made  before  the  payment  of  all  the  costs  adjudged 
against  the  applicant  on  the  former  trial,  should  be  set  aside  and  the 
cause  struck  from  the  docket  on  motion  in  writing)  and  proof  of  such 
non-payment  of  costs. 

Samu — Tried  by  AffidaviL — ^The  issue  made  as  to  whether  such  costs  have 
been  paid  before  the  making  of  such  application  and  order  for  a  new 
trial,  may  be  tried  upon  affidavits  to  be  filed  by  the  parties  to  such  cause, 
where  no  objection  is  made. 

From  the  Crawford  Circuit  Court. 
S.  K.  Wolfej  for  appellant. 

HowK,  J. — ^Appellant,  as  plaintiff^  sued  appellee,  as 
defendant,  in  the  court  below,  for  the  recovery  of  certain 
real  estate  in  Crawford  county,  Indiana.  The  complaint 
was  in  the  usual  form,  in  such  cases,  and  the  real  estate 
sought  to  be  recovered  was  described  as  follows :  The 
north-east  fourth  of  the  south-east  quarter  of  section 
seventeen,  in  township  two,  south,  and  range  two,  west. 

Appellee  answered  appellant's  complaint  by  a  general 
denial  of  every  material  allegation  therein.  And  the 
cause  being  at  issue  was  tried  by  the  court  below  without 
a  jury,  which  trial  resulted  in  a  finding  for  the  appellant. 
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and  that  he  was  entitled  to  the  possession  of  the  real  estate 
described  in  his  complaint.  And  on  the  19th  day  of 
February,  1870,  judgment  was  entered  by  the  court  be- 
low, in  favor  of  the  appellant,  for  the  recovery  of  said 
real  estate,  and  the  costs  of  suit. 

And  afterwards,  on  the  15th  day  of  February,  1871, 
the  appellee  filed  a  written  application,  in  which  he  alleged 
that,  since  the  rendition  of  said  judgment  in  said  action, 
he  had  fully  paid  all  costs  awarded  and  accrued  against 
him  by  reason  of  said  judgment,  and  then,  within  one 
year  from  the  rendition  of  said  judgment,  in  and  by  said 
application,  the  appellee  prayed  the  court  below  to  set 
aside  the  said  judgment,  and  to  award  him  a  new  trial  of 
said  action.  And  thereupon,  on  said  15th  day  of  Febru- 
ary, 1871,  it  was  ordered  by  the  court  below,  that  the 
judgment  heretofore  rendered  in  favor  of  the  appellant 
be  vacated,  and  that  the  appellee  have  a  new  trial  of  said 
cause,  on  payment  of  costs ;  and  it  was  then  ordered  that 
the  cause  stand  continued. 

At  the  next  August  term,  1871,  of  the  court  below, 
the  parties  appeared,  and  the  appellant,  upon  his  own 
affidavit,  then  filed,  moved  the  court  below  to  set  aside  the 
new  trial  taken  in  the  cause,  and  to  strike  said  action 
from  the  docket.  And  the  court  below  directed  that  the 
said  motion  and  the  matters  arising  therein  should  be 
tried  upon  affidavits  to  be  filed  by  the  parties ;  and  upon 
the  affidavits  thus  filed,  the  court  below  overruled  the 
appellant's  motion,  and  refused  to  set  aside  the  new  trial 
and  strike  said  cause  firom  the  docket,  and  to  this  decision 
appellant  accepted. 

And  the  action  being  at  issue  was  again  tried  by  the 
court  below  without  a  jury,  which  trial  resulted  in  a 
finding  for  appellee,  and  that  he  was  entitled  to  the  pos- 
session of  the  real  estate  described  in  appellant's  complaint, 
and  that  the  deed  of  said  real  estate  to  appellant,  offered 
in  evidence,  was  only  a  mortgage,  giving  the  appellant  a 
hen  on  said  real  estate  to  secure  the  payment  by  appellee 
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to  appellant  of  the  sum  of  one  hundred  and  sixty  doUare, 
with  six  per  cent,  interest  thereon  from  March  Ist,  1867, 
which  was  then  due  and  payable ;  that  on  the  payment 
of  said  sum  to  appellant  by  the  appellee,  the  appellant 
shall  execute  to  appellee  a  good  and  sufficient  deed  of  said 
real  estate,  and  in  default  of  such  conveyance,  Edward 
M.  Tracewell,  was  appointed  a  commissioner  to  execute 
such  conveyance.  And  thereupon,  appellant,  on  written 
causes  filed,  moved  the  court  below  for  a  new  trial ;  which 
motion  was  overruled,  and  to  this  decision  appellant 
excepted,  and  judgment  was  then  rendered  by  the  court 
below,  that  appellee  was  entitled  to  the  possession  of  said 
real  estate,  subject  to  the  said  mortgage  lien  of  the  appel- 
lant thereon,  as  found  by  the  court  below,  and  that  the 
appellant  recover  of  the  appellee  the  costs  of  suit. 

Appellant  has  assigned  in  this  court  the  following 
alleged  errors : 

1.  Error  ot  the  court  below,  in  overruling  appellant's 
motion  to  set  aside  the  new  trial  granted  on  the  l5th  day 
of  February,  1871,  and  to  strike  said  cause  from  the 
docket,  for  the  reasons  stated  in  said  motion. 

2.  Error  of  the  court  below,  in  overruling  appellant's 
motion  for  a  new  trial. 

8.  Error  of  law  occurring  at  the  trial,  in  this,  that 
the  court  below  erred  in  overruling  appellant's  motion  to 
set  aside  the  new  trial  granted  on  the  15th  day  of  Febru- 
ary, 1871,  and  to  strike  said  cause  from  the  docket,  for 
the  reasons  stated  in  said  motion. 

The  first  and  third  of  these  alleged  errors  are  merely 
difiPerent  modes  of  presenting  the  same  question,  and  the 
view  which  we  have  taken  of  the  question  thus  presented, 
renders  it  unnecessary  for  us  to  notice  or  consider  the 
second  alleged  error.  The  question  presented  for  our 
consideration,  by  the  first  and  third  of  the  alleged  errors, 
may  be  thus  stated :  Did  the  court  below  err  in  over- 
ruling appellant's  motion  to  set  aside  the  new  trial,  granted 
on  the  15th  day  of  February,  1871,  and  to  strike  said 


NOVEMBER  TERM,  1876.  286 


Qolden  «.  Snellen. 


cause  from  the  docket,  for  the  reasons  stated  in  said 
motion?  Appellant's  motion  was  in  writing,  and  the 
reasons  assigned  therein  were,  in  substance,  as  follows  : 

1.  Because,  at  the  time  of  taking  said  new  trial,  on 
the  15th  day  of  February,  1871,  the  whole  costs  taxed  in 
the  original  cause,  tried  by  the  court  on  the  19th  day  of 
February,  1870,  had  not  been  paid  by  appellee,  as  provided 
by  statute ; 

2.  Because  no  part  of  said  costs,  on  the  15th  day  of 
February,  1871,  had  been  paid  to  appellant,  who  recovered 
judgment  therefor,  in  his  said  judgment  entered  on  the 
19th  day  of  February,  1870 ;  and 

3.  Because  a  part  of  the  costs  of  said  original  action, 
entered  by  the  court  on  the  19th  day  of  February,  1870, 
were  improperly  paid  by  appellee  to  Walter  L.  Seacat, 
then  clerk  of  said  court,  who  had  no  authority  from  appel- 
lant to  receive  the  same,  in  bank  bills,  and  not  in  the 
coin  or  other  legal  tender  money  of  the  United  States. 

Before  considering  the  question  presented  by  the  action 
of  the  court  below  on  this  motion,  we  will  notice  briefly 
a  point  made  by  the  learned  counsel  of  the  appellant,  in 
the  argument  of  this  cause.  It  is  insisted,  with  some 
degree  of  earnestness,  that  the  court  below  erred,  in 
directing  that  the  questions  of  fact  involved  in  this  motion 
should  be  tried  upon  affidavits  to  be  filed  by  the  parties. 
Upon  this  point,  we  may  observe,  that  the  appellant  is  in 
no  condition  to  complain  of  the  action  of  the  court  below, 
in  directing  that  these  questions  of  fact  should  be  tried 
upon  or  by  affidavits,  for  two  reasons :  first,  because  the 
record  fails  to  show  that  appellant  either  objected  or  ex- 
cepted to  the  order  of  the  court  below,  directing  such 
mode  of  trial ;  and  second,  because  the  record  does  show 
that  appellant  yielded  a  ready  assent  to  the  mode  of  trial, 
prescribed  by  the  order  of  the  court  below,  in  and  by  the 
apparent  fact,  that  his  said  motion  was  founded  upon 
and  supported  by  six  different  affidavits.  And  besides, 
we  may  add  that,  in  our  opinion,  the  mode  of  trial  pre- 
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scribed  by  the  court  below  for  the  determination  of  the 
questions  of  fact  involved  in  appellant's  motion,  was  per- 
haps the  best  mode  that  could  have  been  selected  for  the 
hearing  and  decision  of  such  questions. 

In  actions  for  the  recovery  of  the  possession  of  real 
estate,  it  was  and  is  provided  by  section  six  hundred  and 
one,  of  our  practice  act,  as  follows : 

"  Sec.  601.  The  court  rendering  the  judgment,  at  any 
time  within  one  year  thereafter,  upon  tiie  application  of 
the  party  against  whom  the  judgment  is  rendered,  his 
heirs  or  assigns  or  representatives,  and  upon  the  payment 
of  all  costs,  and  of  the  damages,  if  the  court  so  direct, 
shall  vacate  the  judgment  and  grant  a  new  trial."  2  R. 
S.  1876,  p.  252. 

Under  this  section  of  our  code  of  practice,  within  one 
year  from  the  rendition  of  the  first  judgment  in  this 
action,  the  appellee,  against  whom  said  first  judgment 
was  rendered,  made  his  written  application  to  the  court 
below,  alleging  therein  the  full  payment  by  him,  within 
-said  year,  of  all  costs  awarded  or  accrued  against  him  by 
reason  of  said  judgment,  and  praying  that  the  judgment 
against  him  might  be  set  aside,  and  that  a  new  trial  of 
said  action  might  be  awarded  him.  Upon  the  filing  of 
said  application,  and  within  one  year  from  the  rendition 
of  said  first  judgment,  the  court  below  ordered  that  the 
said  first  judgment  be  vacated,  and  that  the  appellee  have 
a  new  trial  of  said  cause,  on  payment  of  costs,  and  the 
cause  was  then  continued.  This  was  an  ex  parte  proceed- 
ing by  the  appellee,  without  notice  to  the  appellant.  At 
the  next  term  of  the  court  below,  both  parties  appeared, 
and  the  appellant,  upon  affidavits  then  filed,  tending  to 
prove  that  all  costs  awarded  or  accrued  against  appellee 
by  reason  of  said  first  judgment  in  said  action  had  not 
been  paid  by  appellee  within  one  year  after  the  date  of 
said  first  judgment,  moved  the  court  below  to  set  aside 
the  new  trial  taken  by  appellee  in  said  action,  and  to 
strike  said  cause  from  the  docket.    By  said  motion,  and 
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the  affidavits  upon  and  by  which  said  motion  was  founded 
and  supported,  a  question  of  fact,  as  to  whether  or  not 
the  appellee  had  paid  all  costs  of  said  first  judgment 
within  one  year  from  the  rendition  thereof,  and  at  the 
date  of  his  application  for  a  new  trial  as  a  matter  ot  right, 
was  presented  to  the  court  below  for  its  decision.  This 
was  the  question  which  the  court  below  directed  should  . 
be  tried  by  affidavits  to  be  filed  by  the  parties.  This 
question  was  submitted  to  the  court  below  for  trial,  upon 
affidavits  filed,  and  the  court  below,  having  examined  said 
affidavits  and  being  sufficiently  advised,  overruled  said 
motion  of  the  appellant,  and  refused  to  set  aside  the  new 
trial  taken  by  appellee  and  to  strike  said  cause  frt>m 
the  docket.  The  decision  of  the  court  below,  in  over- 
ruling said  motion,  is  alleged  by  appellant  to  be  erroneous, 
and  it  having  been  assigned  as  error  in  this  court,  the 
same  question  is  fairly  and  properly  presented  for  our 
consideration,  by  the  alleged  error  of  the  court  below  in 
overruling^  said  motion. 

It  is  well  settled  by  numerous  decisions  of  this  court, 
that  under  section  six  hundred  and  one  of  the  practice 
act,  before  cited,  the  payment  of  all  costs  is  made  a  con- 
dition precedent,  in  actions  for  the  recovery  of  real  estate, 
to  an  application  for  an  order  vacating  the  first  judgment 
«id  granting  a  new  trial  of  the  action,  as  a  mere  matter 
of  right.  In  ZKmmerman  v.  MarekUmd,  23  Ind.  474,  it 
was  said,  that  'Hhe  statute  which  gives  the  right  to  the 
new  trial,  does  so  apon  the  inflexible  condition  of  the 
payment  of  all  costs,  and  the  circuit  court  had  no  discre- 
tioCry  power  to  dipense  with  this  condition,  without 
the  ZZnt"  of  the  party  in  whose  fj^vor  the  judgment 
was  rendered.  ^^  It  was  only  by  virtue  of  the  statute  that 
the  party  was  entitled  to  a  new  trial ;  and,  failing  to  com- 
ply with  the  condition,  the  right  could  not  be  claimed, 
but  was  lost."  In  Ferger  v.  WesUr,  85  Ind.  68,  in  Hays  v. 
Mayy  85  Ind.  427,  in  Whidock  v.  Vandeavey  89  Ind.  511,  in 
Crews  V.  Ross^  4A  Ind.  481,  it  was  held  by  this  court,  that 
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an  application  for  a  new  trial  as  a  matter  of  right,  under 
said  section  six  hundred  and  one,  supra^  could  not  be 
made  until  all  costs  had  been  paid,  and  that  the  fact  of 
such  payment  must  be  alleged  in  such  application. 

In  the  case  at  bar,  the  appellee's  application  for  a  new 
trial  alleged  in  so  many  words  that  he  had  '^  fully  paid  all 
costs  awarded  and  accrued  against  him  by  reason  of  said 
judgment."  The  order  of  the  court  below,  on  this  appli- 
cation, indicates  a  knowledge  of  the  fact  on  the  part  of 
the  court  that  all  the  costs  had  not  then  been  paid,  for 
the  new  trial  was  only  granted  "  on  payment  of  costs." 
The  application  and  the  order  of  the  court  thereon  were 
both  made  in  the  absence  of  and  without  notice  to  the 
appellant.  At  the  first  term,  afterwards,  of  the  court 
below,  the  appellant  moved  the  court  to  set  aside  the  new 
trial  taken  by  appellee,  and  to  strike  said  cause  from  the 
docket.  Appellant's  motion  was  in  writing,  and,  as  before 
set  out,  several  causes  were  stated  therein  why  the  motion 
should  be  sustained.  It  is  only  necessary,  however,  for 
us  to  notice  the  first  of  these  causes,  which  was  as  follows : 
^Hhat,  at  the  time  of  taking  said  new  trial,  on  the  15th 
day  of  February,  1871,  the  whole  costs  taxed  in  the 
original  cause,  tried  by  the  court  on  the  19th  day  of  Feb- 
ruary, 1870,  had  not  been  paid  by  said  defendant,  as  pro- 
vided by  statute.**  By  the  af&davits  submitted  by  appel- 
lant, it  was  clearly  shown  that  all  the  costs  had  not  been 
paid  at  the  time  the  appellee  made  his  application,  and  the 
court  below  made  the  order  for  the  new  trial  of  this  cause ; 
and,  indeed,  that  some  of  the  costa  had  not  been  paid 
until  after  the  expiration  of  one  year  from  the  date  of 
the  first  judgmenti  and  that  some  of  the  costs  had  never 
been  paid.  Appellee's  own  affidavit  was  the  only  afiidavit 
filed  which  tended  to  prove  the  payment  of  all  costs ;  and 
his  affidavit  did  not  meet  the  issue  tendered  by  appellant's 
motion,  which  was,  that  at  the  time  of  his  taking  said 
new  trial,  on  the  15th  day  of  February,  1871,  the  whole 
costs  had  not  been  paid.    Appellee's  affidavit  was,  that 
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all  the  costs  were  paid  before  the  exj^iration  of  one  year 
from  the  date  of  the  first  judgment.  This  year  did  not 
expire  until  midnight  of  the  18th  day  of  February,  1871 ; 
and,  therefore,  appellee's  affidavit  might  have  been  strictly 
and  literally  true,  and  yet  the  costs  have  not  been  paid 
until  the  third  day  after  appellee's  application  for  a  new 
trial,  and  the  granting  of  such  new  trial  by  the  court  be- 
low. 

This  is  not  a  case  of  conflicting  evidence.  Appellant's 
evidence  strongly  sustains  his  motion ;  and  appellee's  evi- 
dence does  not  contradict  appellant's  evidence  upon  the 
issue  tendered.  In  our  opinion,  the  court  below  erred  in 
overruling  appellant's  motion  to  set  aside  the  new  trial 
granted  to  appellee  and  to  strike  said  cause  from  the 
docket;  and  for  this  error,  the  judgment  of  that  court 
must  be  reversed. 

Judgment  is  reversed,  at  appellee's  costs,  and  cause  re- 
manded with  instructions  to  the  court  below  to  sustain 
appellant's  motion  to  set  aside  the  new  trial  taken  by 
appellee,  and  to  strike  said  cause  from  the  docket. 


Conklin  v.  Conklin. 

PamciPATi  AND  Suavrx. — Nodee  to  Sue  Non^BetidaU  ^indpoL — Diacharge 
of  Smeljf. — EtUtppeL — ^The  surety  upon  a  oontract  for  the  payment  of 
money,  made  in  ihm  state,  is  not  discharged  because  of  the  failure  of  the 
payee  thereof,  on  notice  in  writing  by  snch  surety,  to  sue  the  principal 
therein,  where  the  latter  has  not  resided  in  this  state  since  the  service  of 
each  notice.  And  the  naked  promise  by  the  payee,  at  the  time  of  snch 
aerrioe  of  notice,  to  bring  snch  suit,  and  his  failure  to  do  so,  do  not  estop 
him  from  suing  such  surety. 

Bajob. — Evidenee, — SuiU  Against  Surely, — Such  surety  is  not  discharged  by 
by  the  failure  of  such  payee,  on  such  notice,  to  bring  suit  upon  such  con- 
tract in  another  state,  where  such  non-resident  principal  has  and  has  had 
pgpoperty,  out  of  whidi  the  amount  of  such  debt  might  have  been  made ; 

Vol.  LIV.— 19 
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and,  on  trial  of  a  BXi\t  against  sncli  surety,  evidence  can  not  be  given  as 
to  the  prindpal's  haying  sndi  property  in  another  state. 
€k)KTBAcr. — I^ace  fohere  3eecyied. — Besidenee  qf  Contracting  JFWties. — ^Where 
a  contract  is  made  in  this  state,  such  contract,  when  sued  upon  in  a  court 
of  this  state,  is  governed  bv  the  law  of  this  state,  without  regard  to  the 
residence  of  the  parties  to  such  contract. 

From  the  Wayne  Circuit  Court. 

J.  Yaryarij  J.  L.  Yaryan^  G.  Holland  and  C.  C*  Binkleyj 
for  appellant. 

D.  M.  Bradbury f  C.  BaUenger  and  H.  C  JPbx,  for  ap- 
pellee. 

WoKDBN,  C.  J. — ^Thifl  was  an  action  by  the  appellee, 
Jeremiah  C.  Conklin,  against  John  IT.  Conklin  and  Henry 
M.  Conklin,  on  two  promissory  notes,  executed  by  the 
defendants  to  tlie  plaintifi.  One  ot  the  notes  was  as 
follows : 

"  $1,000.  Cambridge  City,  March  12th,  1867. 

"  One  day  after  date  we  promise  to  pay  to  the  order  of 
J.  C.  Conklin,  one  thousand  dollars,  value  received,  with- 
out any  relief  from  valuation  or  appraisement  laws  of  the 
State  of  Indiana,  with  interest  at  ten  per  cent,  per  annum 
after  maturily.  (Signed) 

"  H.  M.  Conklin. 
"  J.  N.  Conklin." 

The  other  note  was  similar,  and  for  the  same  amount, 
but  dated  May  24th,  1867. 

Process  was  returned  ^^  not  found,"  as  to  Henry  M.,  and 
the  cause  proceeded  alone  against  John  l!T.,  the  appellant 
herein. 

The  appellant  answered  in  several  paragraphs.  Issue, 
trial  by  the  court,  special  finding  of  the  facts  by  the  court, 
and  conclusions  of  law  thereon,  and  judgment  for  the 
plaintiff,  over  a  motion  for  a  new  trial. 

It  is  claimed  that  the  court  erred  in  the  conclusions  of 
law  from  the  facts  found.  The  court  found  the  making 
of  the  notes  at  Cambridge  City,  Indiana,  and, 

"  8d.    That  said  notes  were  executed  by  said  defend- 
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ant,  John  N.  Conklin,  as  surety  for  Heniy  M.  Conklin,  of 
which  fact  the  said  plaintiff  was,  at  the  date  of  the  exe- 
cution, and  until  subsequently  notified  by  John  N.  Conk- 
Un,  ignorant. 

"4th.  That  on  the  22d  day  of  March,  1870,  said 
defendant,  John  N.  Conklin,  notified  said  plaintiff  in 
writing,  that  he  was  the  surety  of  said  Henry  M.  Conklin 
on  said  notes,  and  that  he  should  proceed  at  once  to  col- 
lect said  notes,  or  consider  said  defendant  released  from 
liability  thereon. 

"  6th.  That  at  tlie  date  of  the  service  of  said  notice, 
and  thenceforward  until  the  commencement  of  this  suit, 
said  Henry  M.  Conklin  was  a  non-resident  of  the  state 
of  Indiana. 

"  6th.  That  there  is  due  on  said  notes  the  sum  of  two 
thousand  four  hundred  «nd  eighty-one  dollars  and  twenty- 
fire  cents.'* 

As  conclusions  of  law,  the  court  stated,  in  substance, 
that  the  defendant,  John  N.  Conklin,  was  liable  to  the 
plaintiff  for  the  amount  due  on  the  notes,  and  that  he 
was  not  discharged  by  the  failure  of  the  plaintiff  to  bring 
suit  sooner,  as  the  plaintiff  was  not  obliged  to  go  out  of 
the  state  to  sue  the  principal. 

We  have  the  following  statutory  provimons  on  the  sub- 
ject.   2  R.  S.  1876,  p.  276 : 

"Sbc.  672.  Any  person  bound  as  surety  upon  any 
contract  in  writing  for  the  payment  of  money,  or  the 
performance  of  any  act,  when  the  right  of  action  has 
accrued,  may  require,  by  notice  in  writing,  the  creditor 
or  obligee  forthwith,  to  institute  an  action  upon  the  con- 
tract" 

«  Sbo.  678.  If  the  creditor  or  obligee  shall  not  proceed 
within  a  reasonable  time  to  bring  his  action  upon  such 
contract,  and  prosecute  the  same  to  judgment  and  execu- 
tion, the  surety  shall  be  discharged  from  all  liability 
tibereon." 

Ko  question  is  made  by  cotmsel  whether  the  statute  is 
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applicable  to  a  case  like  the  present,  where  there  is  noth- 
ing on  the  face  of  the  note  to  indicate  that  one  of  the 
makers  is  surety  for  the  other,  and  where  the  payee  con- 
tracts with  them  as  principals,  not  knowing  the  relation- 
ship of  principal  and  surety  that  exists  between  them  as 
between  themselves.  We  make  no  question  and  decide 
nothing  upon  this  point. 

This  action  does  not  appear  to  have  been  brought  until 
April,  1873,  more  than  three  years  from  the  time  the 
notice  to  sue  was  given,  the  delay  being  abundantly  suf- 
ficient to  discharge  the  defendant  as  surety,  if  the  plain- 
tiff was  bound  to  go  out  of  the  state  and  into  another 
jurisdiction  to  sue  the  prin<iipal.  The  defendant  can  not 
complain  that  he  himself  was  not  sued  sooner.  In  Bowe 
V.  Buchtely  13  Ind.  381,  it  was  held  that  the  payee  of  a 
note  was  not  bound,  upon  notice,  to  follow  the  principal 
out  of  the  state.  This  doctrine  was  acted  upon  again  in 
Whittlesey  v.  Heberer,  48  Ind.  260. 

We  are  asked  to  reconsider  and  change  this  rule.  We 
decline  to  change  the  rule  because,  first,  it  would  injuri* 
ously  affect  rights  supposed  to  have  been  protected  under 
the  rule ;  and  second,  because  we  are  of  opinion  that  the 
rule  is  well  founded  in  principle.  When  the  legislature 
authorized  notice  to  be  given  to  the  creditor  "  forthwith 
to  institute  an  action,"  we  must  suppose  they  had  refer- 
ence to  an  action  in  the  proper  courts  of  the  state,  and 
not  in  any  other  jurisdiction.  If  the  creditor  were  bound 
to  go  into  an  adjoining  state  to  sue  the  principal,  he  would 
be  bound  to  go  into  any  of  the  other  states,  however 
remote,  wherever  he  could  find  him.  If  the  creditor 
were  bound  to  go  out  the  state,  it  would  be  difficult  to 
define  a  boundary  beyond  which  he  would  not  be  required 
to  go.  Under  such  a  construction,  we  see  no  ground  on 
which  the  courts  could  say  that  the  creditor  would  not  be 
bound  to  follow  the  principal  into  any  foreign  country, 
wherever  an  action  could  be  instituted  against  him ; 
"  from  Dan  even  to  Beersheba ; "  from  the  Occident  to  the 
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Orient.  Besides  this,  wherever  the  common  law  prevails 
unmodified  by  statute,  a  judgment  against  one  of  several 
joint  debtors  merges  the  cause  of  action,  and  the  others 
can  not  be  afterwards  sued.  Archer  v.  Heimahj  21  Ind., 
29 ;  Hrwin  v.  Scotten,  40  Ind.,  889.  Therefore  if  the  cred- 
itor were  to  follow  the  principal  into  another  jurisdiction 
and  there  obtain  a  several  judgment  against  him,  the 
judgment  might  bar  an  action  against  the  surety,  though 
the  principal  were  utterly  insolvent  and  the  judgment 
never  paid. 

We  are  of  opinion  that  the  court  did  not  err  in  the 
conclusions  of  law. 

But  it  is  urged  that,  as  the  evidence  shows  that  the 
plaintiff  was,  at  the  time  of  the  execution  of  the  notes, 
and  ever  since  has  been  a  resident  of  another  state,  viz., 
Iowa,  the  rule  thus  established  should  not  apply  to  the 
case.  We  do  not  perceive  that  the  residence  of  the 
plaintiff  has  any  thing  to  do  with  the  question.  The 
contracts  were  Indiana  contracts  and  governed  by  the 
Indiana  law,  wherever  the  parties  to  them  might  reside. 

On  the  trial,  the  defendant  offered  evidence  tending  to 
show  that,  at  the  time  the  notice  to  sue  was  served  on  the 
plaintiff,  the  principal  in  the  note,  Henry  M.  Conklin, 
had  property  in  Chicago,  out  of  which  the  claims  could 
liave  been  made.  This  evidence  was  excluded  as  irrele- 
vant. In  this  there  was  no  error.  If  the  plaintiff  was 
not  bound  to  go  into  Illinois  to  sue  the  principal,  it  was 
not  material  whether  the  latter  had  property  in  that  state 
or  not. 

It  was  proved  that  when  the  notice  to  sae  was  served 
on  the  plaintiff,  he  said  to  the  person  serving  it,  "tell 
Newton  that  will  be  all  right."  This,  it  is  claimed,  works 
an  estoppel.  We  see  none  of  the  elements  of  an  estoppel 
in  the  case.  It  does  not  appear  that  the  defendant  did 
any  thing,  or  parted  with  any  thing,  or  in  any  manner 
changed  his  situation,  in  consequence  of  the  message 
thas  sent  to  him.    The  most  that  can  be  said  said  of  the 
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message  is,  that  by  it  the  plaintiff  meant  to  give  the  de- 
fendant to  understand  that  he  would  comply  with  the 
notice  by  bringing  suit.  But  as  he  was  not  bound  to 
bring  an  action  out  of  the  state,  the  message  which  he 
sent  to  the  defendant  did  not  bind  him  to  do  it.  We  do 
not  see  how  the  defendant  was  in  any  manner  injured  by 
the  message. 

We  may  remark,  in  conclusion,  that  the  rule  which 
makes  it  unnecessary  for  the  creditor  to  go  out  of  the 
state  to  sue  the  principal,  on  notice  from  the  surety, 
works  no  hardship  upon  the  surety.  The  latter  may  at 
once  pay  the  debt,  and  follow  his  principal  wherever  he 
may  go,  and  enforce  his  remedy  against  him.  There  is 
no  error  in  the  record. 

The  iudgment  below  is  affirmed,  with  costs. 


Braeb  v.  King  et  al. 

Statutb  op  Fbattss. — Vendor's  Lien  on  Bealiy, — I\vmm  6y  o  Mofigagee, — 
The  yerfoal  promise  by  the  mortgagee  to  the  mortgagor  of  a  tract  of  real 
estate,  on  the  execution  by  the  latter  to  the  former  of  a  mortgage  there- 
on, to  pay  an  unpaid  balance  of  the  purchaee-  money  on  such  real  estate 
owing  thereon  from  such  mortgagor  to  his  yendor,  in  caae  of  a  forecloeure 
of  such  mortgage  and  sale  of  such  real  estate  without  redemption,  is  void 
by  the  statute  of  frauds. 

Vendor  akd  Pubchaseb. —  Vendon^s  Lien  on  Realty. — Set^Off, — SmU  againei 
Vendor  by  Purehaaei^e  Vendee. — ^In  an  action  to  recover  for  the  amount  of 
a  promissory  note  executed  by  the  defendant,  the  latter  can  not  set  off  the 
amount  of  a  lien  for  the  unpaid  balance  of  the  purchase- money  on  a 
tract  of  real  estate  purchased  and  held  by  the  plaintiff  with  full  knowl- 
edge of  such  lien,  which  is  due  and  owing  from  an  insolvent  former 
owner  of  such  real  estate,  on  his  purchase  thereof  from  defendant. 

From  the  Vigo  Circuit  Court. 

S.  Claypody  for  appellant. 

J.  M.  Alien  and  W.  Mack,  for  appeHees. 


IS^OVEMBEB  TEBM,  1876.  295 


Brakes.  KingttaL 


PjBBKDfS,  J. — ^Brakoy  asaigaee  of  Balston,  on  the  17th 
day  of  September,  1869,  commenced  suit  against  the 
makers  on  this  note. 

"  Tbbbb  Haute,  Ind.,  J'ebruary  20th,  1869. 

'*  Six  months  after  date  we  or  either  of  us  promise  to 
pay  to  the  order  of  John  F.  Ralston,  three  hundred  and 
fifty  dollars,  value  received,  without  relief  from  valuation 
or  appraisement  laws,  with  interest. 

"  Lucy  R.  Eino. 
Indorsed ;  ^^  Sabah  Ejng." 

"  John  F.  Ralston." 

Answer,  by  way  of  set-off,  that  on  the  first  day  of  Jan- 
uary, 1866,  more  than  three  years  prior  to  the  execution 
of  the  note  sued  on,  Lucy  R.  King,  principal  in  said  note, 
was  the  owner  of  a  lot  in  Terre  Haute,  which,  on  that 
day,  she  sold  to  Louisa  Yanderpool  for  six  hundred  and 
fifty  dollars,  all  paid  in  hand  except  two  hundred  dollars, 
for  which  said  Lucy  took  said  Louisa's  note,  which  is  due 
and  unpaid ;  that  said  Louisa  is  utterly  insolvent ;  that  on 
the  26th  day  of  March,  1866,  scdd  Louisa  Yanderpool 
mortgaged  the  lot  she  had  purchased  of  said  Lucy  to  one 
Colby,  for  five  hundred  dollars,  which  mortgage  Colby 
obtained  by  fraud  and  without  consideration  and  with  full 
knowledge  of  said  Lucy's  unpaid  note  for  purchase-money 
for  said  lot;  that  Colby  afterwards  assigned  said  mort- 
gage to  plaintiff^  Brake,  who  took  it  with  full  knowledge 
of  all  the  facts ;  that  plaintiff  foreclosed  said  mortgage 
against  said  Yanderpool,  and  purchased  the  mortgaged 
property  on  the  sale  upon  the  decree,  and  is  now  the 
owner  thereof;  that  ^<said  Colby,  when  he  took  said 
mortgage,  agreed  with  said  Yanderpool  to  pay  defendant 
Lucy's  debt,  in  case  of  foreclosure  and  sale  of  the  mort- 
gaged premises  without  the  same  being  redeemed,  which 
fact  the  plaintiff  well  knew ;  that  the  time  for  redemption 
had  passed  and  it  had  not  been  made,  wherefore  the 
defendants  offer  to  set  off  said  two  hundred  dollar  note 
against  the  plaintiff's  demand,  he  being  now  the  owner 


296  SUPREME  COURT  OF  INDIAlirA. 

Brake  v.  King  el  oL 

of  the  property  on  which  said  note  is  a  lien,  and  pray 
judgment." 

Demurrer  to  the  answer  was  overruled,  and  exception 
noted. 

Reply  in  two  paragraphs : 

1.  Denial. 

2.  That  before  the  plaintiff  purchased  the  note  sued 
on,  the  defendants  assured  him  they  had  no  defence  or 
set-off  to  the  same. 

Trial,  verdict  for  plaintiff  for  one  hundred  and  twenty- 
seven  dollars  and  fifty  cents.  Motion  for  a  new  trial 
overruled,  and  judgment  rendered,  not  for  the  plaintiff, 
but  against  him,  for  costs. 

The  ruling  of  the  court  on  the  demurrer  is  assigned  for 
error  in  this  court. 

To  enable  us  to  get  a  clearer  idea  of  the  purport  of  the 
allegations  in  the  answer,  we  will  summarize  those  allega- 
tions. The  defendants  say  that  they  owe  the  note  on 
which  the  plaintiff  sues,  but  that  the  principal  in  said 
note  has  a  vendor's  lien  on  a  certain  lot  in  Terre  Haute ; 
that  the  plaintiff  purchased  said  lot  with  knowledge  of 
the  lien,  and  now  owns  it.  That  Louisa  Vanderpool,  the 
vendee  of  the  lot,  and  who  owes  the  note  that  is  a  lien 
upon  it,  after  purchasing  the  lot,  mortgaged  it  without 
consideration  to  one  Colby,  who  transferred  the  mortgage 
to  the  plaintiff,  under  a  sale  on  the  foreclosure  of  which 
the  plaintiff,  Brake,  claims  title;  that  Colby  promised 
said  Vanderpool,  without  consideration  so  far  as  appears, 
to  pay  her  said  debt  to  the  defendant  Lucy  B.  King,  in  a 
certain  contingency.  Wie  say  without  consideration,  be- 
cause the  answer  avers  that  the  mortgage  was  given  by 
said  Vanderpool  to  Colby  without  any  consideration; 
hence,  the  payment  of  the  debt  of  the  mortgagor  was  not 
part  of  the  consideration  of  the  mortgage.  Colby's  prom- 
ise is  not  averred  to  be  in  writing. 

The  question  may  be  asked,  if  the  facts  in  the  answer 
were  alleged  as  a  ground  of  recovering  a  personal  judg- 
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ment  in  a  Boit  by  said  Elng  against  Brake,  would  they 
constitute  a  cause  of  action  ?  If  not,  they  do  not  show  a 
ground  for  set*off  when  set  up  in  an  answer.  All  the 
cause  of  action  they  would  show  against  Brake  would  be, 
that  he  owned  a  lot,  on  which  he  knew  when  he  pur- 
chased it.  Miss  King  had  a  vendor's  lien.  But  those 
&c\b  would  not  constitute  a  cause  of  action  for  a  personal 
judgment  against  him.  He  would  have  his  election  to 
pay  off  the  lien  on  his  property,  or  suffer  the  lien  to  be 
enforced  against  it.  But  the  lien  holder  would  have  no 
election  of  remedies.  She  could  only  enforce  her  lien 
against  the  property.  It  would  be  like  the  case  of  one 
holding  a  mortgage  on  property,  without  any  personal 
promise  to  pay  the  debt. 

The  promise  of  Colby  to  pay  the  debt  is  invalid  by  the 
statute  of  frauds.  Berkshire  v.  Young,  45  Ind.  461.  But 
if  it  were  valid,  nothing  appears  rendering  Brake  liable 
upon  it. 

The  court  erred  in  overruling  the  demurrer  to  the 
answer. 

Reversed,  with  costs,  and  remanded  for  further  proceed- 
ings in  accordance  with  this  opinion. 


Wbloomb  v.  Boswbll. 

OosTlNiTANCB.— 4#da9i<. — AheeMs  (^  a  Party. — Statute  Ootutnied. — ^Under 
section  three  hundred  and  twenty-three  of  the  practice  act  of  this  state, 
a  continuance  of  a  cause  on  account  of  the  reasonable  absence  of  a  party 
thereto,  who  is  a  competent  witness  in  his  own  behalf  as  to  the  material 
facts  in  issue  therein,  may  be  had  upon  an  affidavit  setting  forth  such 
abeence,  the  reason  therefor  and  the  facts  so  to  be  testified  to,  specifically, 
though  omitting  some  of  the  formal  allegations  required  under  section 
three  hundred  and  twenty-two  of  such  act,  as  to  the  abeence  of  one  who 
is  merely  a  witness. 


298  SUPREME  COURT  OF  INDIANA. 

Weioome  o.  BoawelL 

From  the  LaPorte  Circuit  Court 

T.  S.  Cogley  and  J.  S.  Armstrong,  for  appellant. 
J,  A.  Thornton  and  —  Orr,  for  i^pellee. 

NiBLACK,  J. — ^This  was  an  action  in  the  court  below,  by 
the  appellee,  against  the  appellant,  for  services  as  master 
of  the  steamer,  Grace  Bonner,  of  which  the  appellant  was 
the  owner.  An  affidavit  was  also  filed,  supplemental  to 
the  complaint,  on  which  a  writ  of  attachment  was  issued 
and  levied  on  said  steamer. 

There  was  an  appearance  for  the  appellant,  and  an  an- 
swer in  three  paragraphs. 

First.    A  general  denial. 

Second.    Payment. 

Third.    A  set-off  and  counter-claim. 

There  was  a  reply  in  denial  of  the  second  and  third 
paragraphs  of  the  answer. 

Before  the  cause  came  on  for  trial,  the  appellant's  attor- 
ney,  on  his  behalf,  moved  for  a  continuance,  and  in  Bnp- 
port  of  their  motion  filed  an  affidavit,  the  substantial  part 
of  which  is  as  follows : 

'^  Thomas  S.  Cogley,  being  duly  sworn,  on  his  oath  says 
that  he  is  attorney  for  the  defendant,  Frank  D.  Welcome, 
in  the  above  entitled  cause,  and  that  he  makes  this  affi- 
davit for  and  on  his  behalf;  that  said  Welcome  resides  at 
Port  Huron,  in  the  state  of  Michigan ;  that  he  is  detained 
at  his  home  by  the  dangerous  illness  of  his  wife,  as  affiant 
is  informed  and  believes ;  that  affiant  was  not  employed 
in  the  defence  in  time  to  get  the  deposition  of  said  de- 
fendant, and  affiant  has  been  informed  and  he  believes 
that  the  defendant  has  been  anxiously  watching  for  a 
favorable  change  in  the  illness  of  his  wife,  so  he  could 
safely  leave  her  to  attend  the  trial  oi  thb  cause ;  that  he, 
affiant,  believes  the  defendant  has  a  meritorious  defence 
to  the  above  action ;  that  he  expects  to  prove  by  him  that 
he  is  the  owner  of  the  steam-tug,  Grace  Donner ;  that  he 
employed  the  plaintiff  to  take  charge  of  said  vessel  as 
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master ;  that  the  Bervioes  rendered  by  the  plaintiff  for  the 
defendant  were  as  master  of  said  steamer  and  in  no  other 
capacity ;  that  the  plaintiff,  as  such  master,  received  all 
J  moLy  «.d  e«Mng.  of'«ud  ve»el  .nd  .ppUed  them 
to  the  payment  of  himself  for  his  services  as  master;  that 
said  plaintiff  not  only  paid  himself  for  bis  said  services 
out  of  the  moneys  of  said  steamer  and  of  the  defendant, 
but  that  he  appropriated  large  sums  of  money  earned  by 
said  steamer  and  belonging  to  the  defendant,  in  excess  of 
the  indebtedness  of  defendant  to  plaintiff  two  or  three 
hundred  dollars,  as  affiant  is  informed  and  believes ;  that 
affiant  believes  the  defendant  will  testify  to  the  above 
facts,  and  that  he  believes  they  are  true;  that  he  believes 
the  testimony  of  said  defendant  can  be  procured  by  the 
next  term  of  this  court;  that  he,  affiant,  knows  of  no 
other  witness  by  whom  he  can  prove  the  facts  above  set 
forth,  whose  testimony  can  be  as  readily  procured,"  etc. 

The  court  overruled  the  motion  for  a  continuance,  to 
which  ruling  the  appellant  excepted. 

The  cause  was  then  submitted  to  the  court  for  trial, 
and  there  was  a  finding  for  the  plaintiff  in  the  sum  of 
two  hundred  and  nineteen  dollars  and  seventy-five  cents. 

A  motion  for  a  new  trial  waa  submitted  and  overruled. 
Judgment  was  rendered  on  the  finding,  and  an  order 
made  for  the  sale  of  the  steamer  under  the  attachment 
proceedings. 

The  refusal  to  grant  a  continuance  of  the  case  was 
assigned  as  a  cause  for  a  new  trial. 

Applications  for  continuances  are  addressed  to  the  sound 
discretion  of  the  court  to  which  they  are  made.  When 
the  application  is  made  on  account  of  the  absence  of  a 
witness,  merely,  certain  formal  and  necessary  facts  must 
be  shown  by  affidavit,  to  entitle  the  party  to  a  continu- 
ance. See  2  R.  S.  1876,  p.  164,  sec.  822.  In  other  cases, 
good  cause  only  need  be  shown  by  affidavit  or  otherwise. 
See  2  R.  S.  1876,  p.  165,  sec.  823.  In  the  case  before  us, 
the  appellant  was  more  than  a  witness  in  his  relations  to 
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the  action.  He  was  also  a  defendant,  and  the  only  de- 
fendant in  the  cause.  The  rule,  therefore,  governing  the 
application  for  a  continuance  on  account  of  the  absence 
of  an  ordinary  witness,  was  not,  in  our  opinion,  strictly 
applicable  to  him,  in  the  motion  made  in  his  behalf  for 
the  continuance  of  this  cause.  His  application,  we  think, 
was  not  within  any  strict  statutory  rule,  but  was  addressed 
to  the  sound  legal  discretion  of  the  court. 

The  affidavit  shows  what  we  consider  a  reasonable  ex- 
cuse for  the  absence  of  the  appellant  when  the  motion  for 
a  continuance  was  entered.  It  also  shows  the  materiality 
and  importance  of  the  proposed  testimony  of  the  appel- 
lant, to  the  issues  in  the  cause.  By  its  terms  it  fairly 
excludes  every  conclusion  that  the  application  was  for 
delay  merely.  The  action,  too,  involved  mutual  dealings 
of  the  parties,  about  which  it  was  desirable  both  sides 
should  be  fully  heard,  if  practicable.  We  think  that,  in 
the  exercise  of  a  proper  judicial  discretion,  the  court 
below  ought  to  have  continued  the  cause,  and  that,  con- 
sequently, it  erred  in  refusing  to  do  so. 

This  court  is  reluctant  to  revise  the  decision  of  the 
lower  courts  in  cases  like  this  which  rest  in  their  discre- 
tion, but  cases  sometimes  reach  us  in  which  such  a  revis- 
ion is  both  necessary  and  proper.  We  think  this  such  a 
case.    See  Wassds  v.  The  State,  26  Ind.  80. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 


Lyon,  Abmikistbator,  v.  Rot. 

Fbaougb. — Supreme  Court — Pleading. — Waieer, — Agreement  <^  Beoord, — 
Suit  agomd  AdmAnMtralor  cfier  I%nal  SetUemenL — ^Where,  after  the  admin- 
istrator with  the  will  annexed  of  the  estate  of  a  testator  has  made  final 
settlement  and  heen  dischatged  from  his  trust,  the  widow  brings  suit 
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against  liim  to  set  aside  such  settlement  and  obtain  an  order  on  him  to 
pay  her  the  five  hundred  dollars  allowed  her  by  law,  and  alleging  that, 
though  sufficient  assets  came  into  his  hands  to  pay  her  the  same,  and 
although  he  had  reported  its  full  payment  to  her  in  such  final  settle- 
ment, the  same  had  never  been  paid  to  her,  and  no  demurrer  or  other 
objection  is  interposed  to  the  complaint,  and  on  the  trial  of  the  same  all 
the  material  facts  alleged  in  such  complaint,  except  the  fact  that  any- 
thing is  due  to  the  plaintiff,  are  admitted  by  the  defendant  in  open  court^ 
and  it  is  in  like  manner  agreed  that  if  upon  trial  anything  is  found  due 
to  the  plaintiff,  as  alleged,  from  such  estate,  that  judgment  may  be  en- 
tered therefor  against  the  defendant,  personally,  and  on  the  trial  a  finding 
and  judgment  are  rendered  by  the  court  for  the  plaintiff,  on  appeal  to 
the  supreme  court  by  the  defendant,  alleging  as  error  the  insufficiency 
of  such  complaint,  all  defects  in  such  complaint  will  be  deemed  cured 
by  such  agreement,  finding  and  judgment. 

Prom  the  Lawrence  Circuit  Court. 

F.  Wilson  and  M.  F.  Dunn^  for  appellant. 
6r.  Putnarrty  G.  W.  Friedley  and  if.  C  Duncan^  for  ap- 
pellee. 

HowK,  J. — Appellee,  as  plaintiff,  sued  appellant,  as 
defendant,  in  the  court  below. 

In  her  complaint  appellee  alleged,  in  substance,  that 
on  February  25th,  1871,  appellant  was  duly  appointed  by 
the  court  of  common  pleas  of  Lawrence  county,  Indiana, 
administrator  with  the  will  annexed  of  Leonard  Boy, 
deceased,  and  entered  upon  the  discharge  of  the  duties  of 
his  said  trust;  that  appellee  was  the  widow  of  said 
Leonard  Roy,  deceased,  and  as  such  widow  she  was  enti- 
tled under  the  law  t9  take,  of  the  property  inventoried  as 
belonging  to  said  estate  or  of  the  money  belonging  thereto, 
the  sum  of  five  hundred  dollars,  in  addition  to  the  one- 
third  of  said  estate  she  was  entitled  to  as  such  widow ; 
that  on  March  21st,  1871,  an  inventory  and  appraisement 
of  the  personal  estate  of  said  decedent  was  duly  made,  a 
copy  of  which  inventory  and  appraisement  was  filed  with 
and  made  part  of  said  complaint ;  that  said  personal  estate 
was  of  the  value  of  one  thousand  and  forty-one  dollars 
and  sixty-five  cents,  and  appellee  selected  and  offered  to 
take  of  said  personal  property  embraced  in  said  inventory 
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articles  to  the  value  of  five  hundred  dollars;  that  the 
articles  so  selected  by  appellee  were  enumerated  and 
described  and  their  appraised  value  given  in  the  said 
copy  of  said  inventory  made  part  of  said  complaint ;  and 
appellee  averred  that  appellant,  intending  and  contriving 
to  wrong  and  defraud  appellee,  wholly  failed  and  refused, 
although  often  requested  so  to  do,  to  deliver  to  her  any 
of  said  articles  so  selected  by  her,  or  to  pay  her  the  value 
thereof,  or  to  allow  her  the  said  sum  of  five  hundred  dol- 
lars or  any  part  thereof;  that  the  appellant,  fraudulently 
contriving  and  intending  to  wrong,  cheat  and  defraud 

appellee,  on  the  day  of  April,  1871,  prepared  or 

caused  to  be  prepared  a  receipt  (a  copy  of  which  was 
filed  with  said  complaint,)  for  the  sum  of  five  hundred 
dollars,  which  he  took  to  appellee  and  asked  her  to  sign, 
falsely  and  fraudulently  representing  that  it  was  a  written 
instrument  giving  her  consent  for  the  sale  of  said  dece- 
dent's personal  property  not  selected  to  be  taken  by  her  as 
widow,  and  that,  under  the  law,  such  consent  had  to  be 
given  by  her  in  writing  before  said  property  could  be 
sold ;  that  appellee,  being  then  unable  to  read  or  write, 
and  relying  wholly  upon  appellant's  statements  and  rep- 
resentations, (he  being  then  her  son-in-law,)  and  being 
wholly  ignorant  of  the  nature  and  contents  of  said  writ- 
ten instrument,  signed  the  same  and  delivered  it  to  appel- 
lant ;  that  she  had  never  received  any  part  of  said  five 
hundred  dollars,  but  that  the  same  had  been  fraudulently 
retained  by  appellant  and  converted  to  his  use  and  benefit. 
And  appellee  averred  that  appellant,  on  January  9th, 
1878,  filed  in  said  court  of  common  pleas  of  Lawrence 
county,  his  final  settlement  report  as  such  administrator, 
(a  copy  of  which  report  was  filed  with  and  made  part  of 
said  complaint,)  which  report  falsely  recited  that  appellant, 
as  administrator,  had  psdd  appellee  the  said  five  hundred 
dollars  to  which  she  was  entitled  as  stated  in  her  com- 
plaint ;  that  appellant  at  the  time  well  knew  that  said 
report  so  filed  bj^  him  in  said  court  of  common  pleas,  in 
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claiming  a  payment  of  five  hundred  dollars  to  appellee, 
was  wholly  false;  that  the  same  was  so  written  and  filed  in 
said  court  by  appellant  for  the  fraudulent  purpose  of  cheat- 
ing and  defrauding  appellee;  that  said  report,  so  filed  by 
appellant,  was  approved  by  said  court,  and  appellant  was 
discharged  from  his  said  trust,  as  would  appear  from  the 
order  of  said  court,  a  copy  of  which  was  filed  with  said 
complaint.  And  appellee  averred  that  she  was  still  entitled 
to  the  said  five  hundred  dollars,  from  the  personal  estate 
of  said  decedent ;  and  appellee  asked  that  the  final  settle- 
ment of  said  decedent's  estate  be  set  aside,  that  appellant 
be  ordered  to  pay  over  to  appellee  the  said  five  hundred 
dollars,  and  for  all  other  proper  relief. 

Appellant  answered  appellee's  complaint  by  a  general 
denial  of  every  allegation  therein.  And  the  action  being 
at  issue  was  tried  by  a  jury  in  the  court  below,  and  a  ver- 
dict returned  for  appellee,  assessing  her  damages  at  four 
hundred  and  five  dollars.  There  was  a  motion  by  appel- 
lant, upon  written  causes,  for  a  new  trial,  which  motion 
was  overruled  by  the  court  below,  and  to  this  decision 
appellant  excepted,  and  judgment  was  rendered  by  the 
court  below  upon  the  verdict. 

In  this  court,  appellant  has  assigned  the  following 
alleged  errors : 

1.  Appellee's  complaint  in  this  action  did  not  state 
facts  sufiicient  to  constitute  a  cause  of  action ; 

2.  That  no  judgment  of  any  kind  could  be  rendered, 
upon  the  facts  set  forth .  in  the  complaint,  in  appellee's 
favor;  and, 

8.    Overruling  appellant's  motion  for  a  new  trial. 

In  considering  the  first  alleged  error,  it  will  be  observed 
that  appellanlfs  objection,  to  the  sufficiency  of  the  facts 
stated  in  appellee's  complaint  to  constitute  a  cause  of  ac- 
tion, makes  its  first  appearance  in  this  court.  Where  this 
is  the  case,  the  objections  to  the  sufficiency  of  the  com- 
plaint will  be  scrutinized  more  closely  in  this  court,  than 
they  would  be  if  a  demurrer  for  the  want  of  sufficient 
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£Ekct8  had  been  interposed  to  the  complaint  in  the  court 
below.  It  is  urged  by  appellant,  in  his  argument  in  this 
court,  that  appellee's  complaint  was  defective  in  these 
particulars : 

1.  Because  a  copy  of  the  will  was  not  filed  with  the 
complaint; 

2.  Because  it  was  not  alleged  in  the  complaint  that 
appellee  had  elected  to  claim  her  rights  in  the  estate  of 
said  Leonard  Roy,  deceased,  as  his  widow,  under  the  law, 
instead  of  under  the  last  will  and  testament  of  said  dece- 
dent; and, 

8.  Because,  even  if  the  facts  stated  in  the  complaint 
were  true,  the  appellee  would  not  be  entitled  to  the  spe- 
cific relief  asked  for  in  her  complaint. 

To  all  which  objections  to  the  sufficiency  of  the  com- 
plaint, it  might  well  be  answered  in  this  court,  that  if 
there  was  anything  in  either  of  them  they  had  all  been 
obviated  or  cured  by  the  agreement  of  the  parties,  the 
verdict  of  the  jury  and  the  action  of  the  court  below. 
This  action  was  tried  by  the  jury  in  the  court  below,  not 
alone  upon  appellee's  complaint  and  the  issues  joined 
thereon,  but  also  upon  an  agreement  between  the  parties, 
made  in  open  court,  and  set  out  in  the  bill  of  exceptions. 
This  agreement  was  in  substance,  as  follows ;  that  if  any- 
thing was  due  the  appellee,  from  the  estate  of  Leonard 
Roy,  deceased,  by  reason  of  not  having  received  the  five 
hundred  dollars  allowed  her  as  widow  of  said  decedent, 
then,  in  that  case,  the  jury  should  find  for  the  plaintiff 
against  the  defendant,  and  assess  her  damages  at  whatever 
sum  they  should  find  that  she  had  not  received  of  said 
five  hundred  dollars;  and  that  upon  such  verdict,  a  per- 
sonal judgment  might  be  rendered  in  plaintiff's  favor 
against  defendant;  and  upon  the  other  hand,  if  the  jury 
should  find  that  nothing  was  due  plaintiff  on  account  of 
said  five  hundred  dollars,  then  said  jury  should  return  a 
verdict  for  the  defendant,  and  against  the  plaintiff;  which 
agreement  was  entered  into  in  open  court.    It  was  fur- 


NOVEMBER  TERM,  1876.  805 

Lyon,  Administrfttor,  v.  B07. 

ther  agreed  between  the  parties,  that  appellant  was  ap- 
pointed and  qualified  as  administrator  of  the  estate  of 
Leonard  Roy,  deceased,  with  the  will  annexed,  and  that 
the  appellee  was  the  widow  of  said  decedent,  and  that 
she  had  l^ally  elected  to  take  under  the  law,  and  not 
under  the  will  of  her  deceased  husband ;  that  the  copy 
of  the  inventory  filed  with  appellee's  complaint  was  a 
true  copy  of  the  inventory  taken  and  filed  of  said  estate ; 
that  the  copy  of  the  final  settlement  report  was  a  true 
copy  of  the  final  report  of  appellant,  as  such  adminis- 
trator; that  the  copy  of  appellee's  receipt  for  five  hundred 
dollars,  set  forth  by  appellee  and  endorsed  upon  the  copy 
of  the  inventory  filed  with  said  complaint,  was  a  true 
copy  of  said  receipt;  and  that,  upon  the  filing  and  ap- 
proving of  said  final  report  by  said  common  pleas  court, 
appellant  was,  by  said  court,  discharged  as  such  adminis- 
trator. 

Such  was  the  agreement  between  the  parties,  under 
which  this  action  was  submitted  to  the  jury  for  trial  in 
the  court  below.  This  agreement  efiFectually  disposes  of 
and  removes  all  the  objections  urged  by  appellant  to  ap- 
pellee's complaint,  if  there  were  any  objections  which 
were  not  cured  by  the  verdict.  And  not  only  so,  but  the 
agreement  recited  is  also  a  sufiicient  answer  to  the  second 
alleged  error, — ^that  no  judgment  of  any  kind  could  be 
rendered,  upon  the  facts  set  forth  in  the  complaint,  in  ap- 
pellee's favor.  For,  by  the  terms  of  said  agreement,  it 
was  expressly  agreed  that  if  the  jury  should  find  for  the 
appellee,  and  assess  her  damages  at  whatever  sum  they 
should  find  that  she  had  not  received  of  the  five  hundred 
dollars  allowed  her  by  law  as  the  widow  of  her  deceased 
husband,  then,  upon  such  verdict,  a  personal  judgment 
might  be  rendered  in  appellee's  favor  against  the  appel- 
lant. 

The  only  matter  remaining  for  our  consideration  in 
this  cause  is  presented  by  the  third  alleged  error, — ^the 
Vol.  LIV.— 20 
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overruling  by  the  court  below  of  appellant's  motion  for 
a  new  trial.  The  causes  assigned  for  such  new  trial  were 
that  the  verdict  of  the  jury  was  not  sustained  by  suffi- 
cient evidence,  and  that  it  was  contrary  to  law.  We  have 
carefully  read  all  the  evidence  in  the  record  of  this  cause, 
and  we  are  fully  satisfied  that  the  verdict  was  amply  sus- 
tained by  sufficient  evidence,  and  that  it  was  in  strict 
conformity  with  law. 

We  find  no  error  in  the  recoid,  and  no  merit  in  the  ap- 
peal. 

The  judgment  of  the  court  below  is  affirmed,  with  ten 
per  centum  damages,  at  the  costs  of  the  appellant. 


Reed  v.  Dougan  bt  al. 

Pbagiicb. — Supreme  CourL — Hairmkta  Error, — ^Where  a  demurrer  to  one 
paragraph  of  a  pleading  consisting  of  several  paragraphs  is  overmledf 
and  on  the  trial  of  sach  cause  a  finding  and  judgment  are  had  on  a  dif- 
ferent paragraph,  on  appeal  to  the  supreme  court  such  ruling  is  not 
available  as  error. 

Pbikczpal  ahd  Aobmt. — Ffeading. — Evidence, — Eetoppel. — Where,  during 
a  delaj  occurring  between  the  date  of  the  sale  and  the  conveyance  of 
the  real  estate  of  the  defendant  to  a  third  person,  the  plaintiff,  being  the 
tenant  of  the  defendant  on  such  real  estate,  makes  certain  improvements 
thereon  without  any  authority  from  any  one,  and  the  defendant  under- 
takes with  the  plaintiff  to  collect,  and  does  collect,  of  such  third  person 
the  value  of  such  improvements,  for  the  plainti£^  the  defendant  thereby 
becomes  the  agent  of  the  plaintiff  and  is  liable  to  the  latter  for  the 
amount  so  collected  in  an  action  therefor,  and  can  not  introduce  evi- 
dence on  the  trial  of  such  cause,  to  show  that  such  improvements  were 
made  without  authority. 

Prom  the  Wayne  Circuit  Court. 

J.  B.  Morris^  for  appellant. 
A.  B,  Youngj  for  appellees. 

WoBDBNy  C.  J. — This  was  an  action,  by  the  appellees, 
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against  the  appellant.  Issue,  trial  by  jury,  verdict  and 
judgment  for  the  plaintiffs. 

The  complaint  consisted  of  six  paragraphs.  A  demur- 
rer to  the  sixth,  for  want  of  sufficient  facts,  was  overruled. 
This  ruling  is  assigned  for  error.  But  upon  examining 
the  evidence,  all  of  which  is  contained  in  the  record,  we 
find  none  offered  in  support»of  the  sixth  paragraph.  This 
is  conceded  by  counsel  for  the  appellant.  The  recovery 
was  had  upon  some  of  the  other  paragraphs.  Hence,  it 
affirmatively  appears  that,  if  the  ruling  on  the  demurrer 
was  wrong,  the  appellant  was  not  injured  thereby.  We 
shall,  therefore,  not  consider  the  sufficiency  of  the  sixth 
paragraph,  but  treat  it  as  if  it  were  out  the  record. 

The  first  and  second  paragraphs  of  the  complaint  were 
much  alike,  and  they  alleged,  in  substance,  the  following 
facts :  The  plaintiffs  occupied  a  certain  ware-house  be- 
longing to  the  defendant,  and,  while  they  were  in  the 
occupancy  thereof,  the  defendant  bargained  the  same  to 
one  Cushing,  but  in  consequence  of  litigation  in  respect 
to  the  title  to  certain  property  which  the  defendant  had 
received  from  Cushing,  in  part  consideration  for  the  ware- 
house, he  did  not  make  to  Cushing  a  deed  for  the  ware- 
house for  about  six  months  from  the  sale.  In  the  mean 
time,  that  is,  between  the  making  of  the  sale  and  the 
making  of  the  deed  for  the  ware-house,  the  plaintiffs  put 
necessary  repairs  upon  the  building,  of  the  value  of  a  little 
more  than  seventy-seven  dollars.  The  defendant,  being 
about  to  make  a  settlement  with  Cushing  of  the  matters 
between  them,  suggested  to  the  plaintiffs  that  they  make 
out  their  bill  for  the  repairs  and  leave  it  with  him,  and  he 
would  collect  the  same  and  save  it  for  the  plaintiffs,  in  his 
settlement  with  Cushing.  This  was  done  and  the  money 
was  collected  by  the  defendant,  who  reftised  to  pay  it  over 
to  the  plainti£&  on  a  proper  demand  therefor. 

One  of  the  errors  assigned  is,  that  the  complaint  fails  to 
state  facts  sufficient  to  constitute  a  cause  of  action. 
Without  looking  into  the  third,  fourth  or  fifth  para- 


308  SUPREME  COURT  OF  DTDIANA. 

Beed  v.  Doagan  ei  aL 

^^^*—      ■  >  ■   ■  ■  ■  ■ 

graphs,  which  are  more  in  the  nature  of  common  coonts, 
we  are  of  opinion  that  the  first  and  second  state  facts 
sufficient.  The  objection  urged  to  them  is,  that  it  does 
not  appear  in  any  way  that  the  plaintiffi,  as  tenants,  were 
authorized  to  make  the  repairs  at  the  expense  of  the 
landlord;  in  other  words,  it  does  not  appear  that  the 
plaintiffs  had  any  right  of  action  for  the  repairs,  either 
against  the  defendant  or  Gushing.  We  think  it  was  en- 
tirely immaterial  whether  they  had  or  liad  not.  The 
plaintiflfe  had  made  repairs  on  the  building  after  the  equit- 
able title  had  vested  in  Gushing  by  his  purchase.  The 
defendant  undertook  to  collect  and  did  collect  the  claim 
from  Gushing,  for  the  plaintiffs.  The  defendant  having 
collected  the  claim  for  the  plaintiflfe,  it  does  not  lie  in  his 
mouth  to  say  that  they  were  not  entitled  to  it.  As  well 
might  a  lawyer,  who  has  collected  a  claim  for  his  client 
without  suit,  refuse  to  pay  it  over  on  the  pretext  that  the 
supposed  debtor  had  some  defence  to  the  claim. 

The  evidence  tends  strongly  to  make  out  the  case  stated 
in  the  first  and  second  paragraphs  of  the  complaint.  The 
bill  for  the  repairs  was  made  out  nominally  against  Reed, 
or  Reed  k  Son,  but  this  does  not  change  the  substantial 
merits  of  the  case.  It  was  proved  by  one  witness,  J.  W. 
Simmons,  that  the  defendant  sent  word  by  him,  the  wit- 
ness, to  the  plaintiflfe,  to  make  out  a  bill  of  the  repairs  on 
the  building  and  hand  it  to  him,  the  defendant,  and  he 
would  try  and  have  it  allowed.  The  bill  was  accordingly 
made  out.  It  was  proved  by  another  witness  that  in  the 
settlement  between  the  defendant  and  Gushing,  the 
amount  of  the  bill  was  deducted  from  what  the  defendant 
was  owing  Gushing.  This  was  equivalent  to  a  direct 
payment  of  the  money  by  Gushing  to  the  defendant. 

That  the  defendant,  when  he  made  the  settlement  with 
Gushing,  regarded  the  amount  of  the  bill  for  repairs  as 
coming  to  the  plaintiflfe  from  Gushing,  is  shown  by  his 
own  version  of  what  he  told  Simmons.  He  said,  as  a 
witness,  "  I  told  Simmons  he  might  state  to  Dougan  that 
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as  I  had  sold  the  property  cheap  he  might  collect  his  bill 
of  repairs  of  Gushing  if  he  could." 

We  can  not  disturb  the  case  on  the  evidence. 

On  the  trial  of  the  cause,  while  Dougan,  one  of  the 
plaintiffs,  was  on  the  stand  testifying  as  a  witness,  the 
defendant  asked  him  the  following  question,  viz.,  "  Did 
either  Gushing  or  Reed  authorize  you  to  make  the  repairs 
on  the  ware-house,  mentioned  in  the  bill  you  made  out  ?  " 
An  objection  to  this  question  was  sustained.  And  after- 
wards, while  the  defendant,  Reed,  was  on  the  stand  testi- 
fying as  a  witness,  his  counsel  propounded  to  him  the  fol- 
lowing question,  viz.,  "  State  what  you  said,  if  anything, 
to  Dougan  and  Sarvant  about  repairing  the  ware-house, 
before  the  repairs  were  made  which  are  charged  in  the 
bill?"  To  this  question  the  plaintiffs  objected,  and 
thereupon  the  defendant  offered  to  prove  by  the  witness 
that  the  plaintiffs  made  the  repairs  mentioned  without 
the  authority  of  defendant  or  Gushing,  while  they  occu- 
pied the  ware-house  as  tenants,  to  show  that  the  plaintiffs 
never  had  any  legal  claim  against  Gushing  or  the  defend- 
ant. But  the  objection  was  sustained  and  the  evidence 
excluded.  These  rulings  of  the  court  are  claimed  to  have 
been  erroneous.  We  are  of  a  different  opinion.  The 
evidence  sought  to  draw  into  controversy  an  utterly  im- 
material matter.  "Whether  or  not  the  plaintiffs  had  a 
legal  claim  against  the  defendant  or  Gushing  for  the  re- 
pairs, is  a  question  of  no  importance  whatever  for  the 
purposes  of  this  action.  Assuming  that  the  plaintiffs  had 
no  legal  claim  against  either  for  repairs,  the  defendant 
is  in  this  condition ;  he  undertook  to  collect  and  did  col- 
lect the  claim  from  Gushing,  for  the  plaintiffs,  and  having 
thus  collected  it  he  can  not  refuse  to  pay  it  over  on  the 
ground  that  plaintiffs  were  not  legally  entitled  to  pay,  for 
the  repairs,  either  from  the  defendant  or  Gushing.  In 
collecting  the  money,  the  defendant  must  be  regarded  as 
having  acted  as  the  agent  of  the  plaintiffs,  and  having 
collected  the  money,  he  can  not  now  be  permitted  to  dis- 
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pute  their  right  to  it.    Daniels  v.  Barney ,  22  Ind.  207; 
The  United  States  Express  Co.  v.  Lucas ^  86  Ind.  361. 

The  judgment  below  is  affirmed,  with  costs  and  ten  per 
cent,  damages. 


Baker  bt  al.  v.  The  Arctic  Ditchers. 

DRAnmro  Association. — Ametmneni  of  Ben^. — AppeaL — Pleading, — iVao- 
tiee. — From  the  asBeflsment  of  benefita  on  lands  affected  by  a  proposed 
ditch  or  drain  to  be  constmcted  by  a  ditching  company,  any  person  a^ 
grieved  thereby  may  appeal  to  the  circuit  court,  and  on  filing  in  that 
court  a  duly  certified  copy  of  the  assessment  appealed  from,  on  that  alone 
the  cause  should  be  tried  without  any  further  pleadings,  aU  defences 
being  admissible  in  evidence  without  filing  any  pleadings. 

FBAcncB. — Appeal  to  Supreme  Court — HarmUea  Error, — ^Where  matter 
pleaded  can  be  given  in  evidence  under  another  answer  or  without  any 
answer,  error  in  holding  such  pleading  bad  is  not  available  on  appeal  to 
the  supreme  court. 

Same. — Bill  of  Exeeptione. — Pleading  Struck  Qui — ^Where,  on  motion,  & 
pleading  is  struck  out,  it  can  only  be  made  part  of  -the  record  by  a  bill 
of  exceptions. 

Same. — Appeal  to  Supreme  Court — BiU  <^  ExeeptwM. — FQ/ed  too  Late, — ^Where 
a  motion  for  a  new  trial  of  a  cause  is  overruled,  an  appeal  to  the  su- 
preme court  prayed,  sixty  days  beyond  the  term  given  in  which  to  file  a 
bill  of  exceptions,  and  judgment  rendered,  on  the  last  day  of  such  term, 
being  the  14th  day  of  December,  it  is  too  late  to  file  such  bill  of  excep- 
tions on  the  13th  day  of  February,  following. 

From  the  Howard  Circuit  Court. 

J.  Ghreen^  D.  Waughj  M.  Bell  and  A.  S.  Bdl^  for  appel- 
lants. 
N.  B.  Overman  and  J.  T.  CoXy  for  appellee. 

WoRDBN,  J. — Susan  Baker,  the  wife  of  the  other  appel- 
lant, was  the  owner  of  two  forty-acre  tracts  of  land  lying 
in  Tipton  county,  Indiana,  upon  which  the  appellee,  a 
corporation  organized  under  the  act  of  May  22d,  1869, 
"  to  authorize  and  encourage  the  construction  of  levees, 
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dikes  and  drains/'  etc.,  (8  Ind*  Stat.  222^)  procured  an 
assessment  of  benefits  to  arise  from  the  construction  of 
the  proposed  drain.  The  appellants  herein  appealed  from 
the  assessment  to  the  Tipton  circuit  court,  and  a  change 
of  venue  was  taken  to  the  Howard  circuit  court,  where 
the  cause  was  tried  by  a  jury,  who  found- for  the  appellee 
herein,  but  reduced  the  original  assessment  about  one- 
fourth,  and  judgment  was  rendered  accordingly. 

The  appellants  have  assigned  numerous  errors  which 
need  not  be  stated  in  detail,  ae  many  of  them  involve 
questions  not  presented  by  the  record.  Some  of  the 
errors  assigned  are  based  upon  the  rulings  of  the  court 
upon  the  pleadings  in  the  cause.  The  sixth  section  of  the 
statute  above  cited,  provides,  amongst  other  things,  that 
<'  any  party  aggrieved  by  any  such  assessment  may  within 
thirty  days  thereafter  appeal  therefrom  to  the  circuit  or 
common  pleas  court  of  said  county."  There  is  no  provi* 
sion  made  in  this  statute  as  to  the  mode  of  proceeding  in 
such  cases  after  the  appeal  has  been  taken.  We  are  of 
opinion  that  it  was  not  contemplated  that,  on  the  appeal, 
pleadings  should  be  filed  and  issues  made  up  as  in  ordi- 
nary  actions.  See,  on  this  point,  Kellogg  v.  Prieey  42  Ind. 
860 ;  Chase  v.  The  Arctic  DitcherSj  48  Ind.  74 ;  TTie  Foster's 
Branch  Ditching  Company  v.  Makepeace,  46  Ind.  226. 

The  appellants  herein,  when  they  took  their  appeal  to 
the  circuit  court,  filed  in  that  court,  very  properly,  a  duly 
certified  copy  of  the  assessment  from  which  they  appealed. 
This  showed  what  was  in  controversy  between  the  parties, 
and  further  pleadings  were  unnecessary,  either  on  the  part 
of  the  plaintiff  or  the  defendants.  As  the  case  might 
and  should  have  been  tried  on  the  assessment  alone,  with- 
out further  pleadings,  and  as  all  the  defences  to  the  assess- 
ment that  could  have  been  made  at  all  could  have  been 
made  without  pleadings,  we  decline  to  enter  upon  the 
consideration  of  the  questions  arising  upon  the  plead- 
ings filed  by  the  appellants  in  the  cause.  The  case  is 
like  the  familiar  one  in  Indiana,  that  where  the  matter 
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pleaded  could  have  been  given  in  evidence  under  another 
answer,  or  without  aa  answer,  error  in  holding  good 
answers  to  be  bad  is  no  ground  for  the  reversal  of  a  judg- 
naent. 

During  the  progress  of  the  cause  the  appellants  filed  a 
cross-complaint  seeking  to  enjoin  the  appellee  from  col- 
lecting the  assessments,  and  this  complaint  was  struck  out 
on  motion  of  the  appellee.  This  is  assigned  for  error. 
The  cross-complaint  is  not  contained  in  any  bill  of  excep- 
tions properly  filed  and,  being  struck  out,  it  constitutes 
no  part  o£  the  record  unless  restored  and  made  such  by  a 
bill  of  exceptions  setting  it  out.  Ckrisman  v.  Mdncj  6 
Ind.  487 ;  HiU  v.  Jamiesoriy  16  Ind.  125. 

What  we  have  said  disposes  of  all  the  errors  assigned 
excepting  those  relating  to  the  admission  of  evidence, 
instructions  of  the  court,  etc.,  involved  in  the  motion  fee 
a  new  trial*  These  questions  are  not  in  the  record  unless 
shown  by  a  bill  of  exceptions.  The  record  shows  a  bill 
of  exceptions  to  have  been  filed  on  the  18th  day  of  Feb- 
ruary, 1873.  The  record  further  shows  that  the  cause 
was  finally  closed  and  judgment  rendered  on  the  14th 
day  of  December,  1872,  and  that  sixty  days  were  given 
from  that  time  to  file  a  bill  of  exceptions.  It  will  be  seen 
that  excluding  the  day  on  which  the  proceedings  were 
olosed,  the  bill  was  filed  on  the  sixty-first  day  thereafter, 
one  day  too  late.  We  can  not  notice  the  bill  of  excep- 
tions. 

There  is  no  available  error  in  the  record  and  the  judg- 
ment below  must  be  affirmed. 

The  judgment  below  is  affirmed,  with  costs. 

Upon  pbution  for  a  RBHSAsiiie. 

Pbbkiks,  J. — ^This  case  was  before  the  supreme  court  on 
appeal,  and  decided,  on  the  23d  day  of  February,  1875, 
affirming  the  judgment  of  the  court  below.  One  point 
thaai  decided  was  that  the  bill  of  exceptions  had  not  been 
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filed  within  the  sixty  days  given  for  that  purpose,  and 
waa  not  properly  in  the  record.  A  rehearing  was  granted 
and  the  case  is  now  before  us  on  a  second  submission. 
The  record  is  now  as  it  was  upon  the  former  submission, 
and  presents  the  same  and  only  the  same  questions.  The 
clerk's  entry  is,  on  the  overruling  of  the  motion  for  a  new 
trial,  that  "  sixty  days  is  given  to  file  bill  of  exceptions.'* 

The  bill  of  exceptions  states  in  one  place  that  the  ^^  de- 
fendants had  sixty  days  to  file  bill  of  exceptions,"  and  in 
another,  "  sixty  days  beyond  the  term  was  given  to  file 
bill  of  exceptions."  Stress  is  laid  in  the  petition  for  a 
rehearing  upon  this  different  phraseology,  but  both  state- 
ments mean  the  same  thing,  and  the  time  given  by  each 
is  the  same ;  as  by  an  examination  it  appears  that  the 
day  on  which  the  time  was  granted  was  Saturday,  the 
last  day  of  the  term,  and  the  expression  is  equivalent  to 
sixty  days  beyond  to-day,  or  from  to-day.  This  was  on 
the  14th  day  of  December.  The  bill  was  signed  on  the 
18th  day  of  February,  following.  Excluding  the  14th 
of  December,  the  day  on  which  leave  waa  given,  and  in- 
cluding the  18th  of  February,  the  day  on  which  the  bill 
was  filed,  we  have  seventeen  daya  in  December,  thirty-one 
in  January,  thirteen  in  February,  making  in  all  sixty-one, 
showing  that  the  bill  was  signed  and  filed  on  the  sixty- 
first  day. 

In  The  StatCj  ex  rd.y  etc.  v.  2%om,  28  Ind.  806,  on  the  12th 
day  of  May,  thirty  days  were  given  "  to  prepare  and  file 
their  bUl  of  exceptions."  The  bill  was  filed  on  the  11th 
day  of  June  following.  The  supreme  court  say,  "  exclud- 
ing the  12th  of  May,  the  day  on  which  the  time  was  given, 
and  including  the  11th  of  June,  the  day  the  bill  of  excep- 
tions was  filed,  and  we  have  in  May  nineteen  days,  and 
eleven  in  June,  making  thirty.  The  bill  of  exceptions 
was  filed  on  the  thirtieth  day,  and  was  therefore  in  time."^ 

By  the  same  rule  of  computation  it  will  appear  the  bill 
of  exceptions  in  this  case  was  filed  on  the  sixty-first  day, 
and  therefore  was  one  day  too  late.    We  are  satisfied  with 
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the  opinion  given  on  the  former  submission  of  the  cause, 
upon  this  and  other  points  passed  upon,  and  adopt  and 
file  it  herewith  as  the  opinion  upon  the  present  submis- 
sion.   Ko  new  brief  has  been  filed. 
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Thb  ANDEBSoNy  Eto.,  Kailroad  Compant  v.  Eebnoblb. 

Railboab  GoMPAirr. — IVespon  <m  LamdM  in  Cvndrvdfing  Eoad-Bed. — Dam- 
offea. — InsbruetUnu  to  Jury. — Where  a  railroad  oompanj,  in  the  constrac- 
tion  of  its  road-bed,  without  taking  the  steps  prescribed  by  law  to  con- 
demn its  right  of  way,  unlawfully  enters  upon  and  takes  possession  of 
land,  and  suit  is  brought  by  the  owner  thereof  to  recover  damages  for 
such  trespass,  the  damages  assessed  should  include  compensation  for  the 
injury  inflicted  and  such  punitiTe  damages  as  are  authorized  by  law, 
but  not  the  yalue  of  the  land  so  used  or  appropriated ;  and  the  jury 
trying  such  cause  should  be  so  instructed. 

Same. — TUU  to  Land. — In  such  an  action,  no  judgment  that  the  court  trying 
such  cause  is  authorized  to  render  will  give  such  railroad  company  a 
title  to  the  land  so  appropriated. 

6ahx. — OomplainL — Demurrer. — Ir^unetion. — ^In  such  suit,  where  the  com- 
plaint  describes  the  lands  so  taken,  all^^^es  a  fee-simple  title  thereto  in 
the  plaintiff,  avers  specific  4uid  lasting  injuries  to  the  plaintiff  and  his 
real  estate,  prays  damages  for  the  injury  so  inflicted  and  asks  an  injunc- 
tion, such  complaint  is  good  on  demurrer. 

From  the  Boone  Circuit  Court. 

S,  Glayjpool  and  W.  H,  Keicham^  for  appellant. 

Perkiks,  J. — ^The  appellee  filed  his  complaint,  as  fol- 
lows, in  the  Boone  circuit  court : 

John  W.  Kernodle  complains  of  the  Anderson,  Leba- 
non and  St.  Louis  Railroad  Company,  and  says  that  he  is 
the  owner  in  fee-simple  of  outlots  thirteen,  (13,)  fourteen, 
(14,)  fifteen,  (15,)  sixteen  (16)  and  seventeen,  (17,)  in 
Rose,  Harris  k  Longley's  addition  to  the  town  of  Leba- 
non, in  Boone  county,  and  that  said  railroad  company 
has    unlawfully  and  without  right  taken  possession  of 
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said  real  estate,  and  is  proceeding  to  construct  along  the 
the  south  line  of  the  same  its  railroad,  and  has  appropri- 
ated to  its  use  a  strip  off  the  south  side  of  said  lots,  thirty- 
one  feet  in  breadth  and  five  hundred  and  seventy  feet  in 
length,  containing  sixteen  thousand  square  feet,  of  the 
value  of  one  thousand  dollars;  that  the  plaintiff's  or- 
chard, barn  and  dwelling  are  situated  thereon,  and  that 
his  only  way  of  egress  and  ingress  is  through  the  south 
side  of  said  lots ;  that  the  defendant  is  now  engaged  in 
the  construction  of  said  line  of  railway  over  said  real 
estate,  without  taking  the  necessary  steps  in  such  cases 
made  and  provided  by  statute,  or  acquiring  the  right  in 
aaid  property,  by  gift,  devise,  descent  or  purchase,  or  in 
any  other  lawful  way  of  acquiring  the  same;  that  the 
defendant  is  preparing  to  construct  switches  on  said  real 
estate,  and  is  erecting  an  embankment  of  earth  along  the 
line  of  the  same,  all  to  plaintiff' 's  damage  of  two  thou- 
sand dollars.  He  prays  for  an  injunction  and  judgment 
for  his  damages. 

A  demurrer  to  the  complaint  was  overruled,  and  excep- 
tion taken.  The  appellant,  the  railroad  company,  an- 
swered in  general  denial,  and  that  the  ground  on  which 
it  was  doing  the  acts  complained  of  was  a  public  street  in 
said  town  of  Lebanon. 

Reply  in  denial  to  the  second  paragraph. 

Trial,  verdict  for  the  plaintiff,  the  appellee  in  this  court, 
for  four  hundred  dollars,  motion  for  a  new  trial  overruled, 
and  judgment  on  the  verdict. 

The  evidence  and  instructions  are  in  the  record  by  bill 
of  exceptions.  The  assignment  ot  errors  in  this  court 
alleges  the  occurrence  of  two,  viz.,  the  overruling  of  the 
demurrer  to  the  complaint  and  of  the  motion  for  a  new 
trial. 

The  evidence  showed  that  the  railroad  company  took 
possession  of  the  land  without  the  consent  of  the  appel- 
lee, anft  without  having  taken  any  steps  to  legally  appro- 
priate or  condemn  it;  that  it  had  commenced  grading  the 
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track  for  the  road;  and  the  evidence  was  very  uncertain 
and  inconclusive  as  to  whether  the  land  taken  was  a  pub- 
lic street. 

The  court  instructed  the  jury  that, — 

^^  1.  If  the  plaintiff  has  proved  that  the  defendant  ap- 
propriated a  part  of  his  land,  he  is  entitled  to  recover 
the  value  of  the  land  so  appropriated,  and  any  damages 
that  may  result  to  the  remaining  land  of  the  plaintifi*  by 
reason  of  such  appropriation,  and  the  construction  of  the 
railroad  bed  upon  the  same. 

"2.  But  if  the  proof  shows  that  the  appropriated 
ground  was  a  public  street,  then  the  plaintiff  is  not  enti- 
tled to  recover  its  value,  but  only  such  damages  as  result 
to  his  land  from  the  construction  of  the  railroad  bed  over 
said  street." 

The  word  appropriated,  as  used  throughout  the  case, 
does  not  signify  a  legal  appropriation,  but  simply  a  taking 
possession  of  for  use  by  the  party  taking  possession. 

The  first  inetruction,  above  given,  was  excepted  to  by 
the  railroad  company,  and  the  giving  of  it  was  one  of  the 
grounds  on  which  a  new  trial  was  asked. 

That  instruction  was  erroneous ;  the  court  consequently 
erred  in  refusing  a  new  trial,  and  the  judgment,  for  this 
error,  must  be  reversed. 

We  express  no  opinion  touching  the  correctness  of  the 
second  instruction. 

The  first  instruction  might  be  correct,  as  applicable  to 
a  state  of  facts  which  might  exist,  but  did  not  in  this 
case.  Where  acts,  committed  in  a  trespass  upon  real 
estate,  destroy  or  render  it  permanently  valueless,  the 
damage  is  the  value  destroyed,  which,  in  such  ease,  may 
be  the  value  of  the  property.  Field  on  Damages,  598- 
699.  Jones  v.  Gooday^  8  M.  &  W.  146,  was  such  a  case. 
We  give  the  material  points  of  it : 

"At  the  trial  before  Tindal,  C.  J.,  at  the  last  Suffolk 
Assizes,  it  appeared  that  the  defendant,  in  his  character 
of  commissioner  under  a  local  Paving  Act  for  the  town 
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of  Sudbury,  had  directed  a  certain  ditch  to  be  widened, 
and  in  so  doing  had  caused  a  strip  of  a  field  belonging  to 
the  plaintiff,  adjoining  the  ditch,  to  be  cut  and  carried 
away ;  *  *  *  ,  The  Lord  Chief  Justice  directed  the 
jury  to  give  such  damages  as  they  thought  the  plaintiff 
had  sustained  by  the  cutting  into  and  carrying  away  of 
his  land ;  and  the  jury  found  a  verdict  for  the  plaintiff, — 
damages  five  pounds.'* 

On  deciding  a  motion  for  a  new  trial.  Lord  Abinger,  C. 
B.,  said :  "  I  can  not  at  all  assent  to  the  principle  which 
has  been  contended  for,"  [by  Mr.  Kelly,]  "  that  a  person 
whose  land  has  been  cut  into,  and  the  soil  carried  away, 
is  therefore  entitled,  by  way  of  damages,  to  the  amount 
which  would  be  required  to  restore  the  land  to  its  original 
condition.  All  that  he  ib  entitled  to  is  to  be  compensated 
for  the  damage  he  has  actually  sustained." 

Alderson,  B.,  said,  ^<  I  am  of  the  same  opinion.  The 
plaintiff  is  entitled,  by  way  of  compensation,  to  what  the 
land  was  worth  to  him.  K  the  principle  for  which  Mr. 
Kelly  contends  were  to  be  adopted,  it  would  follow  that  a 
party  who  has  let  the  sea  in  upon  the  land  of  another, 
the  land  itself  being  worth  only  twenty  pounds,  would 
have  to  pay,  by  way  of  damages,  the  expenses  of  excluding 
it  again  by  extensive  engineering  operations." 

"  RoLFB,  B.,  concurred." 

See  Mueller  v.  The  St.  Louis,  etc.,  S.  R.  Co.,  81  Mo.  262. 

But  in  the  case  now  before  this  court,  the  land  tres- 
passed upon  had  not  been  destroyed,  its  original  condition 
had  been  changed  but  a  little,  and  that,  perhaps,  not  for 
the  worse,  and  there  could  be  no  ground  for  the  instruc- 
tion given,  only  upon  the  theory  that  the  defendant  had 
acquired,  or  was  by  the  suit  acquiring,  title  to  the  land 
trespassed  upon. 

But  the  appellant  had  not  acquired  and  would  not  by 
this  suit  acquire  title.  It  could  not  do  so  under  the 
constitution  of  the  state.  It  could  not  acquire  title 
except  by  some  legal  mode;    and  by  the  constitution, 


818  SUPREME  COURT  OF  INDIAJS"A. 

The  AnderBon,  Etc.,  Bailroad  Company  v.  Kemodle. 

art.  1,  sec.  21,  no  man's  property  shall  be  taken  by  law, 
in  invitmrij  without  just  compensation  first  assessed  and 
tendered.     This  provision  of  the  constitution  is  condi- 
tionally permissive  but  not  self -executing.     A  statute  is 
necessary,  prescribing  proceedings  for  the  assessment  of 
compensation,  for   defining*  with  precision  the  quantity 
and  boundaries  of  the  land  taken  in  each  case,  so  that 
the  owner  may  know  just  what  he  parts  with,  and  the 
party  taking,  the  precise  limits  of  his  acquisition,  and 
have  record  evidence  of  his  acquired  title.     The  Indian- 
apolis,  etc.y  R.  W.  Co.  v.  Reed^  52  Ind.  357.    And  when  such 
a  statute  is  enacted,  its  provisions  must  be  followed  in 
taking  land  under  it.    Loop  v.  Chamberlain^  20  Wis.,  135. 
By  the  Ad  Quod  Damnum  act,  2  R.  S.  1876,  p.  281,  a 
private  individual  or  a  corporation  may  acquire  title  to 
property  from  the  owner,  in  invitumy  in  the  cases  therein 
provided  for,  by  proceeding  in  the  manner  therein  directed. 
Bo,  property  can  be  thus  acquired  for  the  purposes  and 
in  the  manner  specified  in  the  general  railroad  law,  1 
R.  S.  1876,  p.  696,  and  in  various  other  acts  of  incorpor- 
ation found  in  the  statute  books ;  and  when  the  proceed- 
ings required  by  statute  in  such  cases,  severally,  have 
been  taken,  and  the  conditions  precedent  imposed,  per- 
formed, the  title  rests  in  the  party  acquiring  the  laud, 
and  the  record  of  the  proceedings  in  proper  public  offices 
may  furnish  the  evidence  of  such  title,  in  lieu  of  a  deed 
of  conveyance.       The  Indianapolis,  etc.,  It.  R.    Co.   v. 
Smythe,  45  Ind.  822;   Wright  v.  Pugh,  16  Ind.  106.     But 
trespass  upon  the  land  of  another,  and  a  suit  for  damages 
by  the  owner  against  the  trespasser  do  not  constitute 
one  of  the  modes,  known  to  the  law,  of  transferring  title 
to  land,  though  such  suit  against  a  trespassing  corpora- 
tion for  damages  may  be  maintained.    Cases  to  the  con- 
trary are  overruled  in  Graham  v.  The  Columbus,  etc.,  R. 
R.  Co.,  27  Ind.  260.     In  that  case,  it  is  said  that  under 
our  present  constitution,  which  requires   prepayment  or 
tender  of  compensation,  where  a  railroad  company  enters, 
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as  in  the  present  case,  and  takes  land  without  previous 
compensation,  the  remedy  of  the  owner  "  is  exactly  what 
it  would  he  if  the  unwarranted  taking  was  not  for  puhlic 
use.  There  can  he  no  difference  whatever."  Mahon  v. 
The  New  York,  etc.,  B.  B.  Co.,  24  N.  Y.  658. 

It  follows  logically,  necessarily  it  seems  to. us,  that  as 
the  railroad  company  would  acquire  no  title,  on  the  ren- 
dition of  judgment  against  it  in  this  suit,  to  the  land, 
and  it  has  not  heen  destroyed  or  rendered  valueless  hy 
the  acts  of  the  railroad  company,  the  verdict  and  judg- 
ment in  the  suit  ought  not  to  include  its  value,  hut  only 
compensation  for  such  damages  to  it  as  the  railroad  com- 
pany has  perpetrated,  increased  hy  such  punitive  damages 
as  the  law  might  authorize. 

We  think  the  complaint  good  on  demurrer.  It  might 
have  heen  required  to  he  made  more  definite  and  certain 
in  its  allegations,  on  motion.  We  shall  consider  no  other 
question  in  the  case.  The  appellee  has  filed  no  hrief ; 
and  the  answers  to  the  questions  in  relation  to  the  rule 
of  assessments  of  damages  in  the  case  may  he  affected  hy 
the  douhtful  fact  as  to  whether  the  land  taken  is  a  puhlic 
street,  about  which  certainty  may  result  on  another  trial. 
We  have  decided  the  main  points  relied  on  hy  appellant. 
The  following  cases,  in  connection  with  those  already 
<nted,  if  carefully  studied,  will  safely  guide  counsel  in  the 
conduct  of  the  case  in  subsequent  proceedings : 

SharpeY.  The  St.  Louis,  etc.,  B.  W.  Co.  49  Ind.  296 ;  Cox 
V.  ?%€  Louisville,  etc.,  B.  B.  Co.  48  Ind.  178 ;  The  White 
Water,  etc.,  B.  B.  Co.  v.  McClure,  29  Ind.  586 ;  Fraiher  v. 
The  JefferaonviUe,  etc.,  B.  B.  Co.  52  Ind.  16 ;  The  BaUi- 
more,  etc.,  B.  B.  Co.  v.  Lansing,  52  Ind.  229;  The  Indian- 
apolis, etc.,  B,  W.  Co.  V.  Beed,  52  Ind.  857 ;  The  Indian- 
apoUsj  etc.,  B.  W.  Co.  v.  Smith,  52  Ind.  428. 

Reversed,  with  costs,  and  reni^nded  for  a  new  trial. 
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ThIEBAUD  V.  DUPOUB. 


Trttst  ahd  TBTJEmsB.— TViutoe  qf  an  Espren  IVus^—JiiriMUeiKm.— Where 
the  last  will  and  testament  of  a  deceased  person  has  been  admitted  to 
probate  in  the  proper  county,  the  circuit  court  of  such  county  has  juris- 
diction of  a  trust  created  by  such  will  for  the  benefit  of  a  person  named. 

Sake. — TrugUt  May  he  Reqaired  to  Give  Bond, — ^The  court  haying  jurisdic- 
tion of  an  express  trust  may,  on  application  by  the  eeitei  qwe  tnutt^  rea  uire 
the  trustee  of  such  trust  to  execute  a  bond,  with  freehold  sureties,  to 
secure  the  performance  of  such  trust  and  the  preservation  of  its  fuoda. 

Same. — Notice  to  Trruiee, — In  such  application  to  require  such  trustee  to 
give  bond,  no  summons  nor  service  thereof  is  necessary,  but  simply  a 
reasonable  notice  of  such  application  and  its  object. 

Sahs. — HeadiTig, — In  making  such  application,  it  is  sufficient  to  allege 
therein  the  interest  of  the  applicant,  the  nature  and  amount  of  the  trusty 
the  fiduciary  capacity  of  the  trustee,  and  that  he  has  never  given  bond  to 
secure  the  preservation  of  the  trust  funds  and  the  execution  of  the  trusty 
and  praying  that  he  be  required  to  give  such  bond. 

From  the  Switzerland  Circuit  Court. 

H.  W.  Harrington^  for  appellant. 
T.  Livings^  for  appellee. 

HowK,  J. — This  cause  originated  in  the  court  below  by 
the  filing  of  appellee's  verified  petition^  addressed  to  that 
court,  <'  in  the  matter  of  the  trust  estate  of  Harriet  Du- 
four, — John  L.  Thiebaud,  trustee.'* 

In  said  petition  appellee  alleged,  in  substance,  that  she 
was  the  daughter  of  Charles  A.  Thiebaud,  deceased,  who 
died  testate  on  the  16th  day  of  April,  1871,  leaving  a  large 
estate,  which  he  by  his  will,  a  copy  of  which  was  filed 
with  said  petition,  divided  among  his  children ;  that  the 
part  that  came  to  appellee,  the  decedent  devised  and 
bequeathed  to  her  for  her  life  only,  and  by  said  will 
appointed  appellant  as  trustee  to  receive  and  manage  said 
share,  and  pay  to  her  the  rents,  profits  and  interest  thereon 
during  her  natural  life ;  that  the  estate  of  said  decedent 
had  been  fully  settled  by  the  executors  of  said  will,  of 
whom  appellant  was  one,  and  that  appellant  had  assumed 
the  duties  of  said  trust,  under  said  will,  as  such  trustee ; 
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that  there  had  come  into  his  hands,  as  said  trustee,  as  he 
had  reported  to  the  conrt  below,  three  thousand  eij^ht 
hundred  and  sixty-eight  dollars  and  ninety-eight  cents  of 
the  appellee's  share  of  her  said  father's  estate ;  that  appel- 
lant, as  appellee  was  informed  and  verily  believed,  mixed 
said  money  with  his  own  private  funds  and  used  the  same 
as  his  own  money  in  merchandising,  or  if  the  same  was 
loaned  out  at  interest  at  any  time,  that  the  same  was 
lotJied  to  his  son,  Charles  O.  Thiebaud,  a  young  man  who 
had  just  started  in  business  for  himself,  and  said  money 
was  by  said  Charles  O.  Thiebaud  invested  in  a  stock  of 
retail  drugs  and  medicines,  kept  by  him  for  sale  in  the 
town  of  Yevay,  Switzerland  county,  Indiana ;  that  said 
money,  if  so  loaned,  or  any  part  of  it,  was  loaned  and  mixed 
with  other  money  by  appellant  to  his  said  son,  without 
security,  and  the  note  or  other  evidence  of  indebtedness 
was  taken .  by  appellant  in  his  own  name,  without  any 
designation  or  indication  that  the  same  was  trust  funds 
belonging  to  appellee;  that  the  appellee  had  requested 
appellant  to  give  her  information  as  to  what  disposition 
he  had  made  of  her  said  funds,  whether  or  not  the  same 
were  invested  or  loaned  out  at  interest,  and  if  loaned,  to 
whom,  at  what  jate  of  interest  and  how  secured,  and  if 
used  by  him,  where  and  for  what  purpose ;  that  appellant 
had  wholly  neglected,  failed  and  refused  to  give  appellee 
tfny  information  whatever  concerning  said  trust  ftmds, 
where  the  same  were  invested,  or  whether  loaned  out  at 
interest  or  not,  at  what  rate,  to  whom,  and  how  secured ; 
that  appellant  had  heretofore  claimed  to  have  kept  said 
fiinds  invested  in  shares  of  stock  of  the  First  National 
Bank  of  Yevay,  Indiana ;  that  whatever  money  he  had 
invested  in  such  shares  of  stock  was  invested  in  his  indi- 
vidual name,  without  any  indignation  or  thing  whatever  to 
show  or  distinguish  the  same  from  his  own  private  prop- 
erty, or  that  the  same  or  any  part  thereof  were  funds 
bel(Higing  to  said  trust ;  that  t^e  money  tht»  invested  in 
Vol,  IiIV,— 21 
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said  bank-stock  appellant  claimed  only  realized  six  per 
cent,  interest,  and  appellant  reported  the  same  to  the 
court  below  as  belonging  to  said  trust ;  that  during  all  the 
time  appellant  held  said  bank-stock  he  had  a  sum  of 
money,  equal  in  amount  to  said  trust  funds,  loaned  out  at 
ten  per  cent,  interest  in  his  own  individual  name  Just  as  the 
said  bank-stock  was  held  by  him,  well  secured ;  that  appel- 
lant had,  as  appellee  believed,  mixed  said  trust  funds  with 
his  own  individual  funds  in  such  manner  that  it  would  be 
impossible  for  him  or  for  the  court  below  or  for  appellee 
to  distinguish  it  or  to  ascertain  what,  if  any,  interest  the 
same  might  realize,  or  to  enable  the  court  below  to  dis- 
tinguish it  from  appellant's  individual  assets,  in  the  event 
of  his  insolvency  or  bankruptcy;  that  three  thousand 
dollars  of  the  bank-stock  which  appellant  owns  in  the 
First  National  Bank  of  Yevay,  Indiana,  was  purchased 
at  a  large  premium,  and  appellant  accounts  for.  interest  on 
the  amount  paid  for  it  by  using  the  dividends,  only,  de- 
clared by  said  bank  on  the  face  value  of  such  stock ;  that 
said  bank,  in  July,  1874,  increased  its  capital  stock  one- 
half,  and  in  doing  so  gave  the  then  share-holders  the 
privilege  of  taking,  each,  one-half  of  the  amount  owned 
by  them,  at  its  face  value,  when  appellant  took  one  thou- 
sand five  hundred  dollars  more  stock  at  its  face  value, 
which  was,  as  soon  as  taken,  worth  in  the  market  a  large 
premium ;  that  appellee  did  not  know  what  or  how  much 
property  the  appellant  owns ;  that  appellee  was  informed 
and  believed  that  appellant  had  a  large  part  of  his  prop- 
erty invested  in  perishable  property,  consisting  of  a 
building  and  retail  stock  of  drugs  and  medicines,  on  the 
south  side  of  Main  street,  in  Yevay,  Indiana ;  that  appel- 
lant was  engaged  in  said  business,  as  his  principal  employ- 
ment, as  a  druggist,  and  had  but  little  money  invested  in 
land ;  that  appellant  listed  and  appraised  for  taxation,  for 
the  last  assessment  for  taxes,  all  his  individual  personal 
property  at  four  hundred  and  sixty-five  dollars  and  no 
more,  in  addition  to  which  he  held  three  thousand  dollars 
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bank-stock,  which  appellee  believed  to  have  been  pur- 
chased with  trust  funds  belonging  to  her  and  Bedford  P. 
Thiebaud,  if  at  all  with  trust  money ;  that  appellant  did 
not  list  and  return  for  taxation  any  taxable  property  as 
belonging  to  said  trust ;  that  at  the  time  of  the  last  listing 
for  taxes,  appellant  and  his  said  son,  Charles  O.  Thiebaud, 
were  in  partnership  in  the  drug  business,  under  the  name 
of  J.  L.  Thiebaud  &  Son,  and  that  appellant  listed  for 
taxation  for  said  firm  three  thousand  and  forty  dollars, 
and  no  more ;  that  appellant  listed  no  other  personal  prop- 
erty as  belonging  to  him ;  that  appellant  had,  as  appellee 
was  informed  and  believed,  three  thousand  seven  hundred 
and  eighty-four  dollars  and  ninety-eight  cents  which  he 
held  in  trust  for  Bedford  P.  Thiebaud  under  said  will, 
and  which  he  handled  and  treated  as  his  own  individual 
money  without  any  distinction  whatever,  and  which  was 
not  separately  listed  for  taxation,  but  was  mixed  with  his 
individual  money,  so  that  appellee  could  not  know  nor 
ascertain  what  or  how  much  property  said  appellant  owned 
in  his  own  right  or  what  interest  her  funds  bore ;  that 
appellee  had  requested  appellant  to  secure  said  trust  funds 
to  her  and  her  son,  Charles  Dufour,  who  is  to  take  the 
remainder  after  her  death,  in  such  manner  that  she  might 
not  suffer  loss  in  the  event  of  his  insolvency  or  bank- 
raptcy,  but  that  appellant  utterly  refused  so  to  do,  and 
declared  that  he  would  give  no  security  whatever  unless 
required  by  the  court  below.  And  appellee  prayed  that 
appellant  might  be  required  to  give  bond,  as  such  trustee, 
with  good  freehold  security,  and  that  thereafter  he  might 
be  required  to  keep  said  funds  separate  and  distinct  from 
his  own  property,  and  that  the  same  be  loaned  at  ten  per 
cent,  interest,  and  in  default  thereof  that  he  be  discharged 
and  removed  from  said  trust. 

The  last  will  and  the  codicil  thereto  of  Charles  A. 
Thiebaud,  deceased,  a  copy  of  which  was  filed  with  ap- 
pellee's petition  in  this  cause,  was  duly  admitted  to  pro- 
bate in  the  court  of  common  pleas  of  said  Switzerland 
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county,  Indiana,  on  the  2lBt  day  of  April,  1871.  We  will 
set  out  80  much  of  said  will  and  codicil,  as  seem  to  have 
any  relation  to  or  connection  with  appellee's  petition  in 
this  cause.  The  fourth  item  of  the  will  was  as  follows, 
viz.: 

'^  4th.  It  is  my  will  and  express  command,  that  the 
portion  of  my  estate  that  may  accrue  to  my  daughter, 
Harriet  Dufour,  at  my  death,  together  with  a  due-bill  held 
by  me  on  Qteorge  W.  Dufour,  for  eight  hundred  dollars, 
of  date  January  1st,  1867,  shall  be  transferred  to  my  son, 
J.  L.  Thiebaud,  in  trust,  and  by  him  to  be  judiciously 
invested  to  bring  an  income  of  six  per  cent.,  which  income 
is  to  be  paid  over  annually  to  said  Harriet  Dufour  during 
her  lifetime,  and  at  her  death  said  income  and  principal 
to  be  continued  in  charge  of  my  said  son,  J.  L.  Thiebaud, 
as  trustee,  until  the  children  of  said  Harriet  Dufour  shall 
arrive  at  age,  at  which  time  the  said  trustee  or  his  suc- 
cessor shall  pay  over  the  sum  total  to  said  children ;  and 
in  case  the  said  children  should  die  before  arriving  of  age 
then  it  is  my  will  that  said  principal  and  income  shall  re- 
vert back  to  my  surviving  children,  (or  their  blood  repre- 
sentatives,) share  and  share  alike.  It  is  fiirther  my  ex- 
press Command,  that  the  said  note  or  due-bill  from  George 
W.  Dufour,  and  above  referred  to,  shall  be  immediately 
collected  or  secured  by  the  said  trustee  named  as  above,  for 
the  purpose  before  named." 

ISo  change  is  made  by  the  codicil  in  the  trust  created 
by  the  said  fourth  item  of  the  will,  except  that  it  recited 
that  the  testator  had  already  placed  in  the  hands  of  the 
trustee  the  sum  of  eight  hundred  dollars  of  the  trust  estate 
of  the  said  Harriet  Dufour. 

On  the  13th  day  of  October,  1874,  a  notice  in  wriling 
was  served  on  the  appellant,  by  reading  and  by  copy,  that 
the  appellee  would,  at  the  October  term,  1874,  of  the  court 
below,  move  the  court  to  require  the  appellant,  as  such 
trustee,  first,  to  give  seeority  as  trustee  under  the  will  of 
Charles  A.  Thiebaud,  deceased,  of  the  funds  then  in  his 
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hands,  belonging  to  appellee ;  second,  to  keep  said  funds 
separate  and  distinct  from  his  own  moneys,  distinguishing 
these  from  the  same  in  all  transactions,  and  not  mixing 
or  blending  said  trust  funds  with  his  own  private  money ; 
and  third,  to  keep  said  moneys  belonging  to  said  trust 
loaned  out  at  interest  at  ten  per  cent.,  secured  by  good 
freehold  security;  and  stating  fully  in  said  notice  the 
grounds  upon  which  said  motion  would  be  based. 

On  the  18th  day  of  November,  1874,  the  appellant 
entered  a  special  appearance  tq  appellee's  petition,  and 
moved  the  court  below  to  dismiss  the  petition,  on  the 
ground  that  it  was  an  adversary  proceeding,  and  there 
had  been  no  service  of  summons  thereon,  and  also  to  set 
aside  the  notice  given  the  appellant,  on  the  ground  that 
it  was  not  a  summons  issued  and  attested  by  the  clerk  and 
under  the  seal  of  said  court,  which  motion  was  overruled 
by  the  court,  and  to  this  decision  appellant  accepted. 

Appellant  moved  the  court  below,in  writing,  upon  the 
non-residence  of  the  appellee  in  this  state  being  admitted^ 
to.  require  appellee  to  give  security  for  costs,  which  mo- 
tion was  overruled  by  the  courts  and  to  this  decision 
appellant  excepted. 

Appellant  then  offered  to  file  his  sworn  answer  in  this 
proceeding,  which  the  court  below  reftised  to  allow  him 
to  do,  as  a  pleading,  but  allowed  him  to  file  the  same  as  a 
sworn  statement  to  be  considered  with  other  evidence  in 
the  cause ;  to  which  decision  of  the  court,  in  refusing  the 
offer  of  the  appellant  to  file  said  answer  as  a  pleading  in 
said  cause,  the  appellant  excepted. 

And  the  cause  was  then  submitted  to  the  court  below 
for  trial ;  and  having  heard  the  evidence  and  being  fully 
advised  the  court  below  ordered  and  adjudged  that  the 
appellant  give  bond,  as  such  trustee,  with  freehold  security, 
in  the  sum  of  seven  thousand  seven  hundred  and  fifty 
dollars,  to  secure  the  trust  funds  then  in  his  hands 
as  such  trustee  of  the  appellee,  and  that  he  give 
said  bond  by  the  second  day  of  the  then  next  term  of  the 
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court  below,  and  on  failing  to  give  such  bond  as  ad- 
judged, then  he  should  be  removed  from  his  said  trust. 
And  thereupon  the  appellant,  on  written  causes  filed, 
moved  the  court  below  for  a  new  trial,  which  motion  was 
overruled  by  the  court,  and  to  this  decision  the  appellant 
excepted. 

In  this  court,  the  appellant  has  assigned  the  following 
alleged  errors : 

1.  The  court  below  had  no  jurisdiction  of  the  person 
of  the  appellant ; 

2.  The  court  below  erred  in  rendering  judgment  against 
the  appellant ; 

8.  The  court  below  erred  in  overruling  appellant's 
motion  for  a  new  trial ; 

4.  The  court  below  had  no  jurisdiction  of  the  cause ; 

5.  Appellee's  petition  or  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action ; 

6.  The  court  below  erred  in  overruling  appellant's  de- 
murrer to  appellee's  petition  or  complaint ; 

7.  The  court  below  erred  in  refusing  to  set  aside  the 
appellee's  petition ;  and, 

8.  The  court  below  erred  in  refusing  to  set  aside  the 
notice  and  return  of  service,  and  in  trying  the  cause  at 
said  term,  and  in  refusing  to  allow  appellant  to  file  an 
answer. 

In  considering  this  cause,  we  may  remark  in  the  out- 
set, that  this  is  not  an  action,  in  the  usual  acceptation  of 
that  term;  and  the  rules  of  pleading  which  ordinarily 
prevail  under  our  code  of  practice  in  civil  actions,  are  not 
necessarily  applicable  to  the  case  at  bar.  This  is  an 
application  by  the  cestui  que  trust  or  beneficiary  of  an 
express  trust,  to  the  court  having  jurisdiction  of  said 
trust,  for  the  preservation  of  the  funds  and  carrying  out 
the  purposes  of  the  trust.  It  is  in  its  nature  a  summary 
proceeding  of  which  it  was  proper,  though  not  impera- 
tively necessary,  that  the  appellant,  as  trustee  of  the  trust 
estate,  should  have  reasonable  prior  notice.    No  summons 
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nor  the  service  thereof,  as  in  ordinary  civil  actions,  was 
requisite  or  necessary,  but  reasonable  notice  of  the  time 
of  making  the  application  and  of  the  nature  of  the  ap- 
plication to  be  made,  such  as  was  given  in  this  case,  is 
proper  and,  in  our  opinion,  is  all  that  ought  to  be  re- 
quired in  such  a  proceeding.  Such  a  notice  will  certainly 
give  the  court  having  jurisdiction  of  the  trust  estate 
jurisdiction  also  of  the  person  of  the  trustee  of  said  estate. 

It  can  not  be  doubted  that  the  court  below  had  juris- 
diction of  the  express  trust  mentioned  and  described  in 
appellee's  petition.  This  trust  was  created  by  the  last 
will  of  appellee's  father,  Charles  A.  Thiebaud,  deceased. 
This  will  was  duly  admitted  to  probate  in  the  proper 
court  of  said  Switzerland  county.  This  fact,  under  the  pro- 
visions of  ^^An  act  concerning  trusts  and  powers,"  ap- 
proved June  17th,  1852,  gave  the  court  below,  as  the 
court  of  said  county  having  jurisdiction  of  the  probate  of 
wills,  jurisdiction  of  the  trust  created  by  said  will.  1  R.  S. 
1876,  p.  915.  And  besides,  the  appellant  in  this  cause,  as  is 
apparent  in  the  record,  had  recognized  the  jurisdiction  of 
the  court  below  over  this  trust,  by  reporting  to  the  court 
for  its  approval,  his  account  current  as  such  trustee. 

It  is  urged  in  this  cause  that  appellee's  petition  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  As 
we  construe  the  petition,  appellee  did  not  assert  and  did 
not  intend  to  assert  any  cause  of  action  against  the  ap- 
pellant. Appellee  did  not  claim  that  appellant  owed  her 
any  money,  or  that  he  had  done  or  omitted  to  do  any  act 
by  reason  of  which  she  had  any  money  demand  on  him ; 
nor  did  she  ask  for  any  personal  judgment  against  him. 
The  chief  relief  asked  for  by  appellee  was  that  the  appel- 
lant might  be  required,  by  an  order  of  the  court  below, 
to  give  bond  with  freehold  security  as  her  trustee,  for  the 
preservation  of  the  trust  estate.  In  the  view  which  we 
have  taken  of  the  im^e,  and  of  the  law  of  this  state  ap- 
plicable to  such  case,  appellee's  petition  would  have  stated 
facts  sufficient  to  have  justified  the  court  below  in  making 
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the  order  and  rendering  the  judgment,  which  were  made 
and  rendered  in  this  cause,  if  the  petition  had  only  stated 
that  the  appellee  was  the  beneficiary  of  a  trust  estate  of  a 
certain  amount  or  value,  of  which  the  court  below  had 
jurisdiction,  that  the  appellant  was  the  trustee  of  said 
estate,  and  as  such  trustee  had  the  custody,  control  and 
management  of  said  estate,  and  that  the  appellant  had 
neyer  given  bond  with  sufficient  sureties  for  the  faithfiil 
discharge  of  the  duties  of  his  trust  as  such  trustee.  Upon 
the  filing  of  such  a  petition,  merely  asking  that  the  trus- 
tee be  required  to  give  bond  as  such,  with  good  freehold 
security,  the  court  below  would  unquestionably  have  had 
the  power,  and  we  are  by  no  means  -certain  that  it  would 
not  have  been  the  positive  duty  of  the  court,  in  the  exer- 
cise of  its  equitable  control  of  the  trust  estate,  for  the 
preservation  of  the  funds  and  carrying  out  the  purposes 
of  the  trust,  to  have  required  the  trustee  to  give  such 
bond,  with  such  security. 

We  are  aware  that  the  statute  of  this  state,  before  re- 
ferred to,  concerning  trusts  and  powers,  supra,  does  not 
in  direct  terms  require  that  the  trustee  of  an  express  trust 
shall  give  bond  with  security,  for  the  faithful  discharge 
of  the  duties  of  his  trust,  as  such  trustee.  By  the  lan- 
guage used  in  the  twelfth  section  of  that  statute,  however, 
we  think  it  it  is  strongly  implied  that  such  bond,  with 
such  security,  may  and  ought  to  be  required  of  the  trustee 
of  an  express  trust,  by  the  court  having  jurisdiction  of 
such  trust.    This  twelfth  section  reads  as  follows,  viz.; 

^^Seg.  12.  Trustees  having  violated  or  attempted  to 
violate  any  express  trust,  or  becoming  insolvent,  or  of 
whose  solvency  or  that  of  their  sureties  there  is  reason- 
able doubt,  or  for  other  cause  in  the  discretion  of  a  court 
having  jurisdiction,  may  on  petition  of  any  person  inter- 
ested, after  hearing,  be  removed  by  such  court,  and  all 
vacancies  in  express  trusteeships  notty  be  filled  by  such 
court."    1  R.  S.  1876,  p.  916. 

Kow,  from  the  fact  that  the  law  provides  for  the  re- 
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moval  of  a  trustee  of  an  express  trust,  by  the  proper 
court,  on  account  of  the  reasonably  doubtful  solvency  of 
his  sureties,  the  conclusion  is  clear  and  irresistible  that 
the  law  contemplates  that  such  trustee  should  give  solvent 
sureties  for  the  faithful  discharge  of  the  duties  of  his 
trust. 

We  have  a  later  law  on  the  subject  of  trust  estates,  en- 
titled '^  an  act  to  provide  for  the  sale  of  property  held  in 
trust  in  certain  cases,  as  therein  provided,"  approved  Feb- 
ruary 4th,  1875.  1  E.  S.  1876,  p.  917.  Sections  eight  and 
nine  of  this  act  apply  generally  to  all  trust  estates,  and 
although  they  were  enacted  since  the  decision  of  this 
cause  by  the  court  below^  we  cite  them  as  illustrating  to 
some  extent  the  legislative  will  and  intention  on  the  sub- 
ject we  are  now  discussing.  These  sections  are  as  follows, 
viz^ 

'<  Seo.  8.  If  any  trustee  of  any  trust  now  existing  shall 
be  dead,  or  any  trustee  of  a  trust  now,  or  hereafter  to 
be  created,  shall  die,  or  for  any  cause  refuse  to  act,  the 
civil  circuit  court,  or  the  superior  court  of  the  proper 
county  may  fill  the  vacancy  by  the  appointment  of  some 
suitable  person,  who  shall  execute  bond  for  the  faithful 
performance  of  the  duties  of  his  trust,  as  hereinbefore 
provided. 

<<  Sec.  9.  Said  trustee^  and  the  funds  in  his  hands,  shall 
be  at  all  times  under  the  equitable  control  of  the  court 
having  jurisdiction  thereof,  for  the  preservation  of  the 
funds,  and  carrying  out  the  purposes  of  the  trust." 

The  bond  referred  to  in  said  eighth  section  is  provided 
for  in  the  fourth  section  of  said  act,  and  is  a  bond  in  a 
penalty  of  twice  the  appraised  value  of  the  property, 
payable  to  the  State  of  Indiana,  for  the  use  of  the  persons 
interested  in  said  trust,  and  conditioned  that  the  trustee 
would  faithfully  and  honestly  discharge  the  duties  of  his 
said  trust,  safely  invest  the  principal  sum  realized  from 
the  sale  of  said  property,  pay  the  interest  to  the  cestui  que 
trusty  as  the  same  might  accrue,  from  time  to  time,  and  at 


880  SUPREME  COURT  OF  INDIANA. 


Newell  V.  Hutchinson. 


the  expiration  of  the  trust  would  promptly  account  for 
and  pay  over  whatever  moneys  or  assets  might  be  in  his 
hands,  to  the  person  or  persons  entitled  thereto.  And  this 
fourth  section  also  provided  that  the  court  might,  from 
time  to  time,  require  additional  bond  and  security  for  the 
faithful  performance  of  the  trust.    1  R.  S.  1876,  p.  918. 

The  view  which  we  have  taken  of  this  cause  renders  it 
unnecessary  that  we  should  notice  or  consider  any  of  the 
alleged  errors  of  the  court  below,  on  the  hearing,  or  trial 
as  it  is  called,  of  appellee's  petition.  It  is  clear  to  our 
minds  that  the  court  below  had  jurisdiction  of  the  trust 
created  by  the  last  will  of  Charles  A.  Thiebaud,  deceajsed, 
for  the  benefit  of  his  daughter,  the  appellee,  and  also  of 
the  person  of  the  appellant,  the  trustee  of  said  trust.  "We 
do  not  doubt  the  power  of  the  court  below,  and  in  our 
opinion  it  was  the  duty  of  that  court,  under  a  fair  and 
reasonable  construction  of  the  law  of  this  state,  to  make 
the  order  and  render  the  judgment  made  and  rendered 
by  that  court,  on  appellee's  petition  in  this  cause. 

Therefore  we  find  no  error  in  the  record;  and  there- 
fore the  judgment  of  the  court  below  is  affirmed  at  ap- 
pellant's costs. 


Newell  v.  HurcHiNsoir. 

Practice. — Trial, — DiaagreemeTU  of  Jury, — Where  the  jory  trying  a  cauae 
have  difficulty  in  agreeing  upon  a  verdict,  and  report  such  fact  to  the 
court  trying  such  cause,  the  court  has  no  right  to  ask  of  such  jury,  nor 
the  jury  to  inform  such  court,  as  to  how  much  they  lack  of  agreeing. 

From  the  Elkhart  Circuit  Court. 

JR.  M.  Johnson  and  J.  D,  Osbom^  for  appellant. 
J.  M.  Vanjleetj  for  appellee. 

BiBDLE,  J. — This  action  was  originally  brought  before 
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'  a  justice  of  the  peace,  by  Hutchinson,  against  Kewell,  to 
recover  for  a  "machine  harvester,"  sold  and  delivered, 
with  some  other  items,  as  freight,  storage,  etc.  The  case 
came  into  the  circuit  court  by  way  of  appeal,  wherein  it 
was  tried  by  a  jury,  and  a  verdict  rendered  for  the  appel- 
lee. After  the  jury  had  retired  to  consider  of  their  ver- 
dict, and  had  been  out  about  fifteen  hours,  they  came  into 
court  "  and  by  their  foreman  reported  to  the  court  that 
they  could  not  agree ;"  and  the  court  thereupon  said  to 
the  foreman,  "  what  is  the  trouble,  how  much  do  you  lack 
of  agreeing?*'  and  the  said  foreman,  in  reply  thereto, 
said,  "  about  twelve  dollars.*'  And  thereupon  the  court 
said  to  the  jury,  "you  had  better  go  back  to  your  room 
and  see  if  you  can't  agree;  there  being  no  more  difference 
between  you  than  that,  you  ought  to  agree.  It  would  be 
better  for  both  parties  that  you  should  overcome  that  dif- 
ference, rather  than  have  another  trial  in  this  cause."  To 
this  action  of  the  court  the  appellant  excepted. 

This  conversation  by  the  court  with  the  jury  is  not  an 
instruction  of  law ;  it  is  rather  a  direction  as  to  fact,  over 
which  the  court  had  no  authority.  While  much  must  be 
left  to  the  presiding  judge,  in  directing  the  practical 
affairs  of  a  court,  we  think  the  action  of  the  judge  in 
this  case  exceeded  a  safe  discretion.  It  was  the  court's 
duty  to  instruct  the  jury  as  to  the  law  of  the  case,  and 
the  duty  of  the  jury,  independent  of  the  court,  to  ascer- 
tain  the  facts  proved,  and  render  their  verdict  according 
to  the  law  as  given  them  by  the  court,  and  according  to 
the  facts  as  proved  by  the  evidence.  Neither  questions  of 
expediency  nor  policy  have  any  thing  to  do  with  the  ad- 
ministration  of  justice.  The  court  should  not  have  in- 
quired of  the  jury  what  the  difference  between  them  w^, 
and  the  jury  should  not  have  answered  the  question.  The 
powers  and  duties  of  the  court,  and  the  powers  and  duties 
of  the  jury,  must  be  kept  separate  and  independent  of 
each  other.  This  is  the  ground-base  of  our  system  of 
jurisprudence,  and  must  nbt  be  invaded.    The  answer  of 
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the  jury  to  the  court  plainly  indicated  that  the  verdict* 
would  be  for  the  plaintiff,  and  we  very  much  fear  that  the 
remarks  of  the  court  encouraged  them  in  that  view.  The 
verdict  may  be  perfectly  right,  and  the  remarks  of  the 
court  perfectly  just ;  as  to  these  questions  we  are  not  inquir- 
ing, yet,  in  our  opinion,  such  a  practice  is  unwarranted 
by  the  law,  and,  if  sustained,  would  inevitably  lead  to 
gross  abuses. 

The  judgment  is  reversed,  with  costs,  and  cause  re- 
manded with  instructions  to  sustain  the  motion  for  a  new 
trial,  and  for  farther  proceedings. 


Jamiesok  v.  Miller. 

Pbactice. — Supmne  Oourt — I^'eponderanM  of  Emdenee, — ^Where,  on  appeal 
to  the  supreme  court  from  a  judgment  rendered  against  the  appellant, 
the  evidence  clearly  demonstrates  that  he  ought  to  reooyer,  such  judg- 
ment will  be  reyersed. 

From  the  Boone  Circuit  Court. 

0.  8.  HamUton  and  0.  NeweU,  for  appellant. 

Perkins,  J. — This  cause  was  tried  by  the  court,  result- 
ing in  a  finding  for  the  defendant. 

The  plaintiff  filed  a  motion  for  a  new  trial,  alleging  but 
a  single  cause,  viz.:  "  because  tbe  judgment  of  the  court 
is  not  sustained  by  the  evidence.*^ 

The  motion  was  overruled,  exception,  judgment,  and 
an  appeal  taken  to  this  court,  and  the  overruling  of  the 
motion  for  a.  new  trial  is  assigned  as  error  here. 

The  evidence  is  in  the  record.  That  given  by  the  plain- 
tiff makes  out  his  case,  and  its  force  is  but  slightly,  if  at 
all,  weakened  by  the  evidence  on  the  part  of  the  defence. 
There  is  no  real  conflict  in  the  evidence.    We  think  the 
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judgment  so  clearly  against  the  evidence,  that  it  is  our 
daty  to  reverse  it  on  this  ground. 
Reversed,  with  costs,  and  remanded  for  a  new  trial. 


Tylbb  et  al.  v.  Bowlus. 

Fleaiuno. — Swi  upon  BepUvm  Bond, — IVemnipUon  as  to  Jwindietion  </  a 
Jiigtiot  of  the  Peaee. — ^Wliere  the  penalty  of  a  bond,  executed  in  a  suit 
before  a  jastice  of  the  peace  to  replevy  personal  property,  does  not  exceed 
doable  the  amoant  of  which  a  justice  has  jnriBdiction,  bnt  in  a  suit  upon 
such  bond  the  complaint  arers  that  the  reasonable  yalne  of  the  property 
repleyied  was  a  sum  exceeding  a  justice's  jurisdiction,  the  contrary  not 
appearing  it  wiQ  be  presumed  that  such  justice  had  jurisdiction  of  the 
amount  in  controTersy  in  such  xeplevin  suit  as  alleged  in  the  affidavit 
for  replevin. 

Samb. — Drfenee, —  Want  qfjumdietion  of  Justice, — Miut  be  SpedaUy  FUaded, 
— ^In  such  suit  upon  inch  bond,  if  the  defence  relied  upon  is  that  the 
value  of  the  property  replevied  exceeded  the  jurisdiction  of  the  justice 
in  whose  court  socb  replevin  suit  was  pending,  rach  defence  must  be  spe- 
cially pleaded,  where  the  same  does  not  appear  affirmatively  from  the 
proceedings  ot  such  justice. 

Fbacticb. — New  Trial. — Oauees  for, — Error  of  law  of  the  court  occurring 
hrfore  the  trial  of  a  cause,  such  as  the  overruling  of  a  motion  to  dismiss 
the  action,  can  not  be  assigned  in  ft  motion  for  a  new  trial  as  error  of  law 
of  the  court  occurring  <tf  such  triaL 

From  the  Warren  Circuit  Court. 

L.  T.  Miller  J  for  appellants. 

«7.  M.  Bahb  and  J.  W.  Sutton^  for  appellee. 

HowK,  J. — ^Appellee,  as  plaintiff,  sued  the  appellants, 
as  defendants,  in  the  couH  below.  In  his  complaint 
appellee  alleged,  in  substance,  that  on  December  22d, 
1874,  the  appellant  George  C.  Tyler  had  commenced  an 
action  against  the  appellee,  before  William  L.  Hamilton, 
a  justice  of  the  peace  of  Steuben  township,  in  Warren 
county,  Indiana,  to  recover  from  appellee  the  possession 
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of  three  hundred  and  twenty-eight  buahels  of  com,  and 
that  the  appellant  George  C,  Tyler  filed  with  said  justice 
his  bond,  with  the  appellant  William  R.  Crampton  as  his 
surety  therein,  payable  to  appellee  in  the  penal  sum  ot 
three  hundred  and  twenty-five  dollars,  conditioned  that 
he  would  prosecute  his  said  complaint  in  replevin  to 
efiect,  and  return  to  appellee  the  said  corn  if  a  judgment 
of  return  should  be  awarded  him,  and  to  pay  to  ap- 
pellee all  damages  awarded  him,  a  copy  of  which  bond  was 
filed  with  and  made  part  of  said  complaint;  that  said 
bond  was  taken  and  approved  by  said  justice,  who  there- 
upon issued  a  writ  of  replevin  in  said  cause  for  said  corn, 
and  that  said  corn  was  taken  from  the  appellee's  possession 
under  said  writ  and  delivered  into  the  possession  of  the 
appellant  George  C.  Tyler;  and  appellee  averred  that 
said  action  of  replevin  was  taken,  by  appeal,  to  the 
Warren  circuit  court,  and  that  said  court,  at  its  March 
term,  1875,  rendered  a  judgment  in  appellee's  favor  in 
said  cause  for  the  return  of  said  corn,  and  for  forty  dol- 
lars, for  his  costs  in  that  behalf  expended ;  and  appellee 
averred  that  said  com  was  fairly  worth  two  hundred  and 
fifty  dollars,  and  that  appellants  had  wholly  failed  to 
perform  the  conditions  of  said  bond  in  this;  that  they  had 
wholly  failed  to  prosecute  the  said  complaint  to  effect, 
and  had  wholly  failed  to  pay  appellee  said  forty  dollars 
costs,  and  had  wholly  failed  to  return  to  appellee  the  said 
corn,  so  replevied  from  his  possession,  in  compliance  with 
the  order  and  judgment  of  said  court;  and  that  appellee 
was  therefore  damaged  in  the  sum  of  three  hundred  dol- 
lars, which  was  due  and  unpaid,  and  for  which  and  costs 
appellee  demanded  judgment. 

Appellants  demurred  to  appellee's  complaint  for  the 
want  of  sufficient  facts  therein  to  constitute  a  cause  of 
action,  which  demurrer  was  overruled  by  the  court  below, 
and  to  this  decision  appellants  e;^cepted.  Appellants 
then  answered  in  two  paragraphs. 

1.    A  general  deniaL 
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2.    A  special  defence  of  affirmative  matter. 

To  the  second  paragraph  of  appellants'  answer,  appel- 
lee demurred  for  the  want  of  sufficient  facts  therein  to 
constitute  a  defence  to  the  action ;  which  demurrer  was 
sustained  hy  the  court  below,  and  appellants  excepted. 

The  action  being  at  issue  was  tried  by  the  court  below, 
without  a  jury ;  and  the  court  found  for  the  appellee,  and 
assessed  the  amount  of  his  recovery  at  one  hundred  and 
sixty-eight  dollars  and  thirty-nine  cents,  and  judgment 
was  rendered  upon  the  finding  by  the  court  below.  Upon 
written  cause,  appellants  then  moved  the  court  below  for 
a  new  trial,  which  motion  was  overruled,  and  to  this 
decision  appellants  excepted. 

In  this  court  appellants  have  assigned  the  following 
alleged  errors,  viz. : 

1.  Overruling  appellants'  motion  for  a  new  trial. 

2.  Overruling  appellants'  demurrer  to  appellee's  com- 
plaint. 

The  cause  for  such  new  trial  stated  in  appellants'  mo- 
tion was  this :  because  the  court  erred  in  overruling  the 
following  motion  made  by  appellants  before  entering  on 
the  trial, — ^^  the  appellants  move  the  court  to  dismiss  this 
cause,  because  the  complaint  shows  affirmatively  that  the 
justice  of  the  peace  had  not  jurisdiction,  the  property 
replevied  being  worth  two  hundred  and  fifty  dollars,  to 
which  ruling  appellants  at  the  time  excepted." 

This  was  the  only  cause  assigned  in  appellants'  motion 
for  a  new  trial.  Very  singularly,  it  does  not  appear  in 
the  record  of  this  cause,  elsewhere  than  in  said  motion 
for  a  new  trial,  that  the  appellants  ever  moved  the  court 
below  to  dismiss  this  action  for  any  cause  whatever,  or 
that  the  court  below  decided  any  such  motion,  or  that  the 
appellants  excepted  to  any  such  decision.  But  if  the 
record  did  show  the  matters  recited  in  appellants'  motion 
for  a  new  trial,  as  therein  'stated,  they  would  constitute 
no  cause  for  such  new  trial.  Section  .852  of  our  code  of 
practice  (2  R.  S.  1876,  p.  179,)  states  all  the  causes  for 


886  SUPREME  COURT  OF  INDIANA. 

Tyler  €t  oL  v.  Bowlns. 

which  a  new  trial  may  be  granted,  and  the  cause  assigned 
in  appellants'  motion  for  a  new  trial  in  this  action  was 
not  one  of  those  causes.    The  matters  stated  in  appellants' 
motion  for  a  new  trial  in  this  action  are  more  nearly  akin 
to  the  eighth  than  to  any  other  of  the  statutory  causes 
for  a  new  trial.    But  these  matters  can  not  be  said  to  be 
error  of  law  occurring  at   the  trial,  when  it  was  ex- 
pressly stated  in  appellants'  motion  that  the  matters  relied 
upon  by  appellants  as  a  cause  for  a  new  trial  occurred 
before  the  trial  of  the  action.    The  court  below  committed 
no  error  in  overruling  appellants'  motion  for  a  new  trial. 
The  second  error  alleged  by  appellants  is,  that  the  court 
below  erred  in  overruling  their  demurrer  to  appellee's 
complaint.    The  ground  of  appellants'  objection  to  the 
complaint,  as  stated  in  their  demurrer,  was  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.    In  their  argument,  the  only  objection  urged  to 
the  complaint  by  appellants  was,  that  it  appeared  upon 
the  face  of  the  complaint,  that  the  bond  sued  on  in  this 
action  was  taken  and  approved  by  the  justice  of  the  peace 
in  a  replevin  suit  of  which  the  justice  had  no  jurisdiction, 
by  reason  of  the  fact  that  the  value  of  the  property  re- 
plevied exceeded  the  sum  of  two  hundred  dollars.    But 
we  do  not  find  that  any  thing  of  the  kind  appeared  in 
appellee's  complaint.    Appellee  did  not  state  in  his  com- 
plaint in  this  action  what  value  the  appellant  George  C. 
Tyler  placed  upon  the  com  in  his  replevin  suit  before  the 
justice.    But  as  the  bond  sued  on  in  this  action  was  in 
the  penal  sum  of  three  hundred  and  twenty-five  dollars, 
and  as  the  law  required  the  justice,  in  such  a  case,  to  take 
and  approve  a  bond  in  a  sum  double  the  value  of  the 
property  replevied ;  and  as  we  are  bound  to  presume,  the 
contrary  not  appearing,  that  the  justice  did  what  the  lavr 
required  him  to  do, — ^we  think  that  we  may  safely  assume 
in  this  case  that  the  value  of  the  com  replevied,  as  stated 
in  the  complaint  of  the  appellant  Tyler  before  the  justice, 
and  its  actual  value,  did  not  exceed  the  sum  of  one  hun* 
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dred  and  sixty-two  dollars  and  fifty  cents^  and  therefore 
that  the  said  replevin  suit  was  within  the  jurisdiction  of 
the  justice  of  the  peace.  And  we  are  very  much  strength- 
ened in  this  conclusion  by  the  fact  that  this  value  corre- 
sponds very  nearly  with  the  value  of  the  com  replevied, 
as  found  by  the  court  below.  Where  a  suit  is  brought  by 
the  obligee  in  a  replevin  bond  taken  and  approved  by  a 
justice  of  the  peace  in  a  replevin  suit  before  such  justice, 
it  can  not  be  inferred,  merely  from  the  fieict  that  the 
obligee  in  his  complaint  alleged  the  value  of  the  property 
replevied  to  be  more  than  two  hundred  dollars,  that 
therefore  the  justice  of  the  peace  had  no  jurisdiction  of 
such  replevin  suit.  In  such  a  suit,  if  the  obligors  in  the 
bond  rely  upon  the  fact  that  the  value  of  the  property 
replevied  was  in  excess  of  the  jurisdiction  of  a  justice  of 
the  peace,  as  a  defence  to  the  action  on  the  bond,  such 
fact  must  be  pleaded  specially,  where  it  did  not  appear 
froni  the  proceedings  before  the  justice  that  the  value  of 
the  property  replevied  did  exceed  his  jurisdiction.  In 
our  opinion,  the  facts  stated  in  appellee's  complaint  in 
this  case  were  sufiicient  to  constitute  a  cause  of  action, 
and  that,  in  overruling  appellants'  demurrer  to  the  com- 
plaint, the  court  below  committed  no  error. 

The  judgment  of  the  court  below  is  affirmed,  at  the 
oosts  of  appellants. 


Feeguson  v.  Hirsoh. 

TaMmsOEr^Appeal  to  ihe  Suprem/B  CourL-^Bitt  of  ExeepHon8.-^The  exdnsion 
bj  ihe  court  below  of  evidence  oSemd  on  the  trial  of  a  cause  is  not 
available  as  error  on  appeal  to  the  supreme  court,  unless  the  bUl  of  ex- 
ceptioiks  shows  what  the  excluded  evidence  was. 

Same. — TriaL — Examnation  of  WUM»,-^udieial  DtMrefion.— On  the  trial 
of  a  cause,  the  court  has  a  judicial  discretioii  in  directing  the  conduct  of 
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a  witoflM  teetjijiiig  therein,  and  sndi  discretion  mast  be  ^ery  dearly 
abuwd  before  it  will  be  revised  by  the  supreme  ooiurt. 
Payxemt. — VobuiixBry  Fcnfmad  by  Swrety. — ^Where,  with  a  fall  opportonity 
of  obtaining  a  knowledge  of  the  fact  as  to  whether  he  is  liable  or  not,  a 
surety  upon  the  official  bond  of  an  officer,  who  has  collected  money  for  a 
third  person,  Toluntarily  pays  to  such  third  person  a  Stim  of  money  as 
and  for  the  amount  so  collected  by  such  officer,  he  can  not  reooTer  the 
same  back. 

From  the  Spencer  Circuit  Court. 

C.  L.  Wedding  and  R.  G.  Evans^  for  appellant. 
6r.  L,  Beinhard  and  E.  M.  SwaUy  for  appellee. 

BiDBiiEy  J. — ^FerguBon  brought  suit  against  HiiBch,  be- 
fore a  justice  of  the  peace,  to  recover  back  money  paid, 
'80  is  alleged,  upon  a  mistaken  state  of  facts.  The  case 
was  appealed  to  the  circuit  court,  wherein  it  was  tried  by 
a  jury,  and  a  verdict  rendered  for  the  appellee.  The  ap- 
pellant prepared  his  case  and  appealed  to  this  court. 

A  bill  of  exceptions  shows  us  that  the  appellant  asked 
certain  witnesses  certain  questions,  to  which  objections 
were  made  by  the  appellee  and  sustained  by  the  court ;  but 
what  the  appellant  expected  to  prove  by  the  witnesses,  or 
whether  anything,  does  not  appear;  we  can  not  say, 
therefore,  that  he  has  been  injured  by  the  ruling. 

The  appellant  also  offered  to  read  to  the  juiy  as  evi- 
dence certain  receipts,  to  which  objections  were  made  and 
sustained;  but  what  the  receipts  said,  or  whether  any 
thing  afiecting  the  case,  is  not  shown ;  we  can  not,  there- 
fore, say  that  he  was  Injured  by  their  rejection. 

And  the  appellant  complains  that  the  court  interrupted 
the  witnesses  by  such  remarks  and  questions  as,  ^^  how  do 
you  know  ?  "  «  Tell  what  you  know.'-  «  Don't  tell  what 
you  suppose"  etc.  The  court  has  a  judicial  discretion  in 
directing  the  conduct  of  a  witness,  the  exercise  of  which 
very  much  depends  on  the  character  of  the  witness, 
his  conduct,  manner,  intelligence,  willingness,  unwilling- 
ness, stubbornniess,  ignoramoe,  youth,  iajexperittiee,  etc, 
all  of  which  the  circuit  court  has  a  mtieh  better  opportu- 
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nily  of  knowing  than  this  court;  and  sach  discretion 
must  be  very  clearly  exceeded  before  we  can  revise  it  by 
reversing  a  judgment.  We  see  nothing  of  the  kind  in 
the  case  before  us. 

The  evidence  shows  that  the  appellant  was  the  surety 
on  the  official  bond  of  a  constable,  who  had  collected 
money  belonging  to  the  appellee  and  left  the  country 
without  paying  it  over ;  the  appellant  had  been  told  these 
facts;  that  the  receipt  against  the  constable  had  been 
shown  to  him ;  that  he  had  been  advised  by  a  lawyer  that 
he  was  liable,  and  had  taken  time  to  consider  of  the  mat- 
ter; and,  afterwards,  if  not  with  a  full  knowledge  of  the 
facts,  certainly  with  a  full  opportunity  to  ascertain  them, 
he  voluntarily  paid  the  money  for  which  he  supposed  he 
was  liable.  We  do  not  and  need  not  decide  whether  he 
was  liable  on  tlie  constable's  bond  or  not,  for  the  money 
thus  paid,  but  we  are  clearly  of  the  opinion  that,  having 
thus  paid  it,  he  can  not  recover  it  back.  Upon  this  point 
see  Stedman  v.  Boone,  49  Ind.  469,  and  the  authorities  there 
cited.    We  think  the  evidence  decidedly  with  the  verdict. 

Exceptions  were  taken  by  the  appellant  to  certain  in- 
structions given  by  the  court  to  the  jury ;  and  he  insists 
that  they  are  erroneous ;  but,  with  the  evidence  before  us, 
we  are  of  a  different  opinion;  at  least,  upon  the  whole 
record,  it  seems  very  clear  to  us  that  the  judgment  is 
right. 

Judgment  affirmed,  with  costs. 


StAKLST  v.  SVTHHBIiAin)  AT  AL.,  AniOiriSTRATOBS. 

-^Bankmpteif  Bveeedinfft.-^Amgnee  in.^Ordar  of  Bankn^  Omrl— To  the 
eaaxflusA  in  aa  aotioa  to  roooTer  the  poweirion  of  goods  alleged  to  hare 
been  nalawfally  teken  and  couTerted,  the  defendant  answered  alleging 
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that  such  goods  were  taken  by  him  aa  sheriff  upon  a  writ  of  attachment 
iasaed  to  him  against  the  property  of  a  third  person,  at  the  soit  of  cer- 
tain of  his  creditors ;  that  subsequently  thereto,  but  prior  to  the  bringing 
of  this  suit  by  the  plaintiff,  a  petition  was  filed  in  the  proper  court  by 
certain  creditors  to  adjudge  such  third  person  a  bankrupt ;  that  subse- 
quently to  the  bringing  of  this  suit  by  the  plaintiff  such  third  person  was 
adjudged  a  bankrupt,  by  such  court,  and  an  assignee  in  bankruptcy  ap- 
pointed; that  on  the  application  of  such  assignee,  representing  that 
plaintiff  pretended  to  claim  such  goods  by  a  conveyance  from  such  bank- 
rupt, and  that  they  were  in  the  possession  of  the  defendant,  as  aforesaid, 
such  court  ordered  that  such  goods  be  seized  and  sold  by  such  assignee, 
as  the  property  of  such  bankrupt,  subject  to  the  right  of  the  plaintiff  to 
claim  the  proceeds  of  the  sale  instead  of  such  goods ;  that  thereupon  the 
defendant  on  demand  surrendered  such  goods  to  such  assignee  who  holds 
them  subject  to  the  claim  of  plaintiff.  Prayer  that  the  action  abate 
until  the  plaintiff's  rights  are  determined  by  such  bankrupt  court. 

Heldy  on  demurrer,  that  such  answer  does  not  state  facts  sufficient  to  con- 
stitute an  answer  either  in  bar  or  in  abatement. 

Heldf  also,  that  if  such  answer  is  good,  then  a  reply  thereto,  averring  that 
the  order  of  such  bankrupt  court  was  made  without  any  notice  to  the 
plaintiff  is  also  good. 

Hdd,  also,  that  the  plaintiff  could  not  be  required  to  follow  such  goods 
into  the  bankrupt  court,  but  had  a  right  to  prosecute  his  action  to  final 
judgment  in  the  oourt  where  it  was  commenced. 

Held,  also,  that  the  defendant  had  a  right  to  show  that  the  plaintiff's  title 
to  such  goods  was  void,  as  obtained  under  a  sale  made  in  violation  of  the 
law  of  this  state,  but  not  that  it  was  void  under  the  bankrupt  law. 

Sake. — Bankrvptey  Proceeding. — Order  of  Baiikrupt  Court — Froeeeding  by  Aa^ 
aignee  agaxntt  Third  Person. — Notice, — Under  the  bankrupt  law  of  the 
United  States,  (sec.  5003,  B.  S.  U.  S.,  p.  983,)  in  a  proceeding  by  the  as- 
signee of  the  estate  of  a  bankrupt  to  obtain  an  order  of  the  proper  bank- 
rupt court  to  seize  and  sell  property  claimed  by  him  to  belong  to  such 
estate,  where  the  title  thereto  is  also  claimed  by  another  person,  the  latter 
is  entitled  to  reasonable  notice  of  such  proceeding. 

Same. — Such  section  of  the  bankrupt  law  does  not  authorize  the  seizure 
and  sale  of  property  in  the  possession  of  another  person  under  daim  of 
title. 

Same. — Bankrupt  Law, — ^The  bankrupt  law  of  the  United  States  can  not  be 
administered  in  the  courts  of  this  state  in  proceedings  in  attachment. 

Same. — Attachment, — Oanue  for, — Sale, — ^A  violation  of  the  bankrupt  law  of 
the  United  States  by  a  debtor,  in  making  a  sale  of  his  property,  is  no 
ground  for  an  attachment  by  creditors  under  the  law  of  this  state,  as  a 
sale  of  goods  may  be  in  violation  of  the  former  law  and  yet  be  valid 
under  the  latter. 

E^RAcncB. — Appeal  to  Supreme  (hurt. — Otjection  to  Endenee, — ^An  objectioa  to 
certain  evidence,  given  on  the  trial  of  a  cause,  on  Ae  ground  that  it  is 
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<' incompetent",  eimplyy  presents  no  question  to  the  supreme  oourt  on 
appeal. 

Sajob. — ^Where  the  record  does  not  show  what  fact  was  proposed  to  be 
proved  by  a  witness  on  the  trial  of  a  cause,  on  asking  him  a  question 
which  was  excluded  by  the  court  below,  such  exclusion  is  not  available 
as  error  on  appeal  to  the  supreme  court. 

Evidence. — Parol  Evidence  of  Writing. — ^Where,  under  the  issues  of  a  cause 
on  trial,  it  becomes  material  as  to  whether  a  certain  sale  has  been  made, 
the  validity  of  which  is  not  in  question,  such  fact  may  be  proved  by  parol, 
even  where  such  sale  was  made  on  an  execution  or  a  decree. 

Fbaciice. — THoL — Iiutruetions  to  Jury, — ^Where,  before  evidence  is  intro- 
duced, the  court  trying  a  cause  is  requested  to  instruct  the  jury  in  writing^ 
and  during  such  trial  evidence  is  introduced  which  has  no  force  unless 
connected  with  another  fact  to  be,  but  not  yet,  proved,  it  is  not  error  for 
such  court,  at  the  time  of  its  introduction,  to  verbally  direct  the  jury  that 
such  evidence  is  not  to  be  r^arded  unless  such  other  fact  be  proved. 
Such  direction  not  being  an  'instruction"  to  the  jury. 

Sam& — New  TriaL — Swrpriae, — ^Where  a  party  to  a  cause  asks  for  a  new 
trial  thereof  on  the  ground  that  he  was  surprised  by  the  evidence  of  one 
of  his  own  witnesses,  and  it  does  not  appear  that  any  steps  had  been 
taken  by  him  before  the  trial  to  ascertain  what  such  witness  would  testify 
to,  nor  that  on  another  trial  he  will  testify  differently,  such  new  trial 
should  be  refused. 

Samb. — ARKondud  of  Jury. — ^Where  the  affidavit  of  a  party  to  a  cause  asks 
lor  a  new  trial  thereof  on  the  ground  of  alleged  misconduct  of  certain 
of  the  jurors  who  tried  the  cause,  but  does  not  state  how  he  obtained  his 
information  of  such  alleged  misconduct,  and  avers  that  if  it  had  not  been 
for  such  misconduct  of  said  jurors  the  verdict  of  the  jury  would  have 
been  in  affiant's  favor,  ''as  he  believes",  such  new  trial  should  be  re- 
fused. 

Sams. — Affidavit  of  Jurcr. — ^The  affidavit  of  a  juror  can  not  be  used  to  im- 
peach the  verdict  of  a  jury  upon  which  he  sat  at  the  time  such  verdict 
was  rendered. 

From  the  Cass  Circuit  Court. 

-Jf.  Winfield  and  S.  T.  McConneUj  for  appellant. 
D.  P.  Baldmn  and  D.  B,  Mc  Connelly  for  appellees. 

WoRDEN,  C.  J. — This  was  an  action  by  George  C.  Suther- 
landy  against  the  appellant,  Stanley,  to  recover  a  stock  of 
goods  or  the  value  thereof,  a  schedule  of  which  was  set 
out,  alleged  to  belong  to  the  plaintifi*  and  to  have  been 
in  his  possession,  and  to  have  been  wrongfully  and  un- 
lawfully taken  from  the  plaintiff,  by  the  defendant,  and 
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converted  to  his  own  use.    Issue,  trial  by  jury,  verdict 
and  judgment  for  the  plaintiff. 

The  appellant  has  assigned  the  following  supposed 
errors. 

1.  The  court  erred  in  overruling  the  demurrer  to  the 
complaint. 

2.  The  court  erred  in  overruling  the  demurrer  to  the 
fifth  paragraph  of  reply. 

8.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

4.  The  court  erred  in  rendering  final  judgment  for  the 
appellee. 

We  do  not  discover  any  objection  to  the  complaint,  and, 
as  none  is  pointed  out  in  the  brief  of  counsel  for  the  ap- 
pellant, we  assume  there  is  none. 

We  take  the  following  statement  of  the  other  pleadings 
involved  from  the  brief  of  counsel  for  the  appellant. 
.  "  The  first  paragraph  of  the  supplemental  answer  is  ia 
the  nature  of  a  plea  in  abatement,  verified.  It  alleges 
that  the  defendant  seized  the  goods  as  sheriff  on  a  writ 
of  attachment  issued  against  the  property  of  William 
Sutherland ;  that  Sutherland  was  subsequently  adjudicated 
a  bankrupt  6n  the  petition  of  his  creditors ;  an  assignee 
was  appointed,  who  obtained  an  order  from  the  Bankrupt 
Court  on  him  for  the  delivery  of  the  goods;  and  on 
demand  of  the  assignee,  and  in  obedience  to  the  order  of 
the  Bankrupt  Court,  he  surrendered  the  goods  to  him, 
who  still  holds  them  subject  to  the  claims  of  the  plaintiff, 
which  he  is  ordered  to  and  may  assert  in  that  court,  said 
he  asked  that  this  suit  abate  until  then. 

"A  demurrer  was  overruled  to  this  plea,  and  George  re- 
plied that  he  was  not  a  bankrupt ;  that  he  purchased  the 
goods  in  good  faith  from  the  bankrupt  without  reasonable 
cause  to  believe  him  insolvent;  that  the  conveyance  to 
him  was  a  preference  of  an  honest  debt,  and  such  a  pref- 
erence as  was  lawful  under  the  laws  of  the  state ;  that  he 
was  no  party  to  the  bankrupt  proceedings  and  had  no 
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notice  thereof.  A  demurrer  was  ovemiled  to  thk  reply 
and  exceptions  taken. 

'^  The  ruling  on  the  demurrer  to  the  reply  was,  in  effect, 
a  sustaining  of  a  demurrer  to  the  plea  in  abatement,  and 
holding  it  simply  a  plea  in  bar.  This  demurrer  ought  to 
have  been  sustained ;  and  if  the  facts  contained  in  the 
plea  of  abatement  were  proven,  the  suit  ought  to  have 
abated.  The  facts  alleged  in  the  reply  would  not  evade 
that  issue." 

It  may  be  proper  here  to  state  some  dates  not  appear- 
ing in  the  foregoing  statement  of  the  pleadings. 

The  writ  of  attachment  against  William  Sutherland 
was  issued  on  or  about  May  1st,  1870,  on  which  the  goods 
were  seized  by  the  defendant. 

On  May  7th,  1870,  the  petition  in  bankruptcy  against 
William  Sutherland  was  filed. 

On  May  10th,  1870,  this  action  was  commenced. 

On  June  3d,  1870,  William  Sutherland  was  adjudged  a 
bankrupt. 

On  March  14th,  1871,  the  assignee  was  appointed. 

On  April  26th,  1871,  the  order  for  the  delivery  of  the 
goods  by  tiie  defendant,  to  the  assignee,  was  made. 

We  are  of  opinion  that  the  answer  sets  up  no  legitimate 
matter,  either  in  abatement  or  in  bar  of  the  action,  and 
therefore  that  the  court  committed  no  error  in  overruling 
the  demurrer  to  the  reply.  The  reply  was  good  enough 
for  the  answer. 

The  answer  goes  upon  the  theory  that  as  the  defend- 
ant, as  sheriff,  seii^ed  the  goods  as  the  property  of  Wil- 
liam Sutherland  at  the  suit  ot  attaching  creditors ;  and  as 
William  Sutherland  was  afterwards  adjudged  a  bankrupt, 
and  as  the  court  of  bankruptcy  had  afterwards  made  an 
order  for  the  delivery  of  the  goods  by  the  defendant  to 
the  assignee,  which  had  been  done  in  pursuance  of  the 
order,  this  suit  ought  to  abate,  and  the  plaintiff  should 
prosecute  his  claim  to  the  property  in  the  court  of  bank- 
ruptcy. 
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We  do  not  concur  in  this  view  of  the  question. 

The  plaintiff,  when  this  action  was  commenced,  had, 
according  to  the  allegations  of  the  complaint,  a  complete 
and  perfect  right  of  action,  against  the  defendant,  for 
taking  and  carrying  away  his  goods.  The  fact  that  the 
defendant  seized  the  goods  as  the  property  of  William 
Sutherland,  under  process  against  the  latter,  can  not 
change  the  aspect  of  the  question. 

K  the  property  belonged  to  the  plaintiff,  as  alleged  in 
the  complaint,  the  defendant  can  no  more  justify  the  tres- 
pass than  if  he  had  seized  the  property  without  color  of 
authority. 

As  has  been  said,  at  the  time  the  action  was  com- 
menced the  plaintiff  had  a  complete  and  perfect  right  of 
action  against  the  defendant ;  and  he  had  a  right  to  pros- 
ecute it  in  the  court  where  he  commenced  it. 

At  that  time  too,  it  may  be  observed,  though  it  is  per- 
haps  immaterial,  the  defendant  had  still  the  possession  ot 
the  property.  Subsequently,  however,  under  an  order  of 
the  court  of  bankruptcy,  the  defendant  delivered  the 
property  to  the  assignee  of  William  Sutherland,  a  bank- 
rupt. This  was  done  under  proceedings  in  bankruptcy  to 
which  the  plaintiff  was  in  no  way  a  party.  We  are  unable 
to  see  how  this  fact  can  have  the  effect  of  abating  the 
plaintiffs  action,  or  of  compelling  him  to  lose  the  prop- 
erty or  pursue  it  into  the  court  of  bankruptcy.  We  think 
he  had  a  right  to  prosecute  his  action  to  final  judgment 
in  the  court  where  he  commenced  it. 

The  case  is,  in  principle,  much  like  that  of  Peck  v. 
JennesSj  7  How.  U.  S.  612.  There,  Jenness,  Gage  &  Co. 
brought  an  action  against  Peck  A  Bellows,  in  one  of  the 
New  Hampshire  state  courts,  and  issued  an  attachment 
by  which  tbey  acquired  a  lien  on  property  attached,  and  a 
right  to  make  their  debt  out  of  it.  Pending  the  action, 
Peck  &  Bellows  became  bankrupt,  and  one  Howland  was 
appointed  their  assignee,  who  appeared  to  the  action, 
pleaded  the  bankruptcy,  and   alleged  an  order  of  the 
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bankruptcy  court  for  the  delivery  of  the  attached  prop- 
erty, by  the  sheriff,  to  him.  But  the  court,  notwithstand- 
ing this  order  of  the  bankruptcy  court,  gave  judgment 
for  the  plaintiff,  to  be  levied  of  the  property  attached. 
This  judgment  was  affirmed  by  the  superior  court  of 
judicature  of  'Sew  Hampshire,  whose  decision  was 
affirmed  by  the  supreme  court  of  the  United  States. 

Counsel  for  appellant  call  our  attention  to  the  case  of 
Markson  v.  Haney^  47  Ind.  81.  But  that  case  is  not  in 
point  here.  That  case  decides,  in  substance,  where  a  dis- 
trict court  of  the  United  States  has  first  acquired  juris- 
diction over  a  bankrupt,  that  jurisdiction  is  plenary  and 
exclusive  over  the  property  of  the  bankrupt,  so  long  as 
the  proceedings  in  bankruptcy  are  pending.  To  make 
that  case  applicable,  we  should  be  compelled  to  assume 
the  very  point  in  dispute,  that  is,  that  the  property  at- 
tached was  the  .property  of  the  bankrupt.  The  plaintiff, 
in  his  complaint,  alleges  that  the  property  was  his ;  and 
he  had  a  right  to  have  that  question  tried  in  the  court 
where  he  brought  his  action. 

The  order  for  the  delivery  of  the  goods  by  the  defend- 
ant to  the  assignee,  as  exhibited  in  the  answer,  is  as 
follows : 

"  Comes  now  W.  A.  Bradshaw,  assignee  herein,  and 
files  his  petition,  duly  verified,  setting  forth  that  of  the 
assets  of  said  estate  is  a  certain  stock  of  goods,  wares 
and  merchandise,  of  the  value  of  three  thousand  dollars, 
which  were  seized  under  attachment  against  the  bank- 
rupt about  the  7tii  of  May,  1870,  by  the  sheriff  of  Cass 
county,  in  said  district,  and  are  now  in  boxes  at  Logans- 
port,  in  said  county,  and  suffering  loss  in  its  present  state. 
That  one  George  C.  Sutherland,  a  son  of  the  bankrupt, 
makes  claim  to  said  goods  by  virtue  of  a  pretended  con- 
veyance, from  his  father,  of  April  28th,  1870,  and  he  prays 
that  said  goods  be  removed  to  Indianapolis  and  sold,  and 
the  fund  held  instead  of  the  goods,  to  answer  such  claim  as 
the  said  George  may  establish ;  and  it  is  thereupon  ordered 
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that  said  assigDee  do  remove  said  goods  to  the  city  of 
Indianapolis  forthwith,  and  sell  the  [same]  promptly  at 
auction,  for  cash,  discharged  of  liens,  holding  the  pro- 
ceeds instead  of  the  goods  to  answer  to  such  claim  as  may 
he  estahlished  against  them,  first  giving  notice  of  the 
time  and  place  and  terms  of  sale  by  advertising  the  same 
in  the  Daily  Indianapolis  Journal,  and  a  paper  of  general 
circulation  printed  at  Logansport  aforesaid/' 

Section  5063  of  the  bankrupt  act,  (B.  S.  XT.  8.  988,) 
provides  that  '^  whenever  it  appears  to  the  satisfaction  of 
the  court  that  the  title  to  any  portion  of  an  estate,  real 
or  persona],  which  has  come  into  possession  of  the  as- 
signee, or  which  is  claimed  by  him,  is  in  dispute,  the  court 
may,  upon  the  petition  of  the  assignee,  and  after  such 
notice  to  the  claimant,  his  agent  or  attorney,  as  the  court 
shall  deem  reasonable,  order  it  to  be  sold,  under  the  di- 
rection of  the  assignee,  who  shall  hold  the  funds  received 
in  place  of  the  estate  disposed  of;  and  the  proceeds  of 
the  sale  shall  be  considered  the  measure  of  the  value  of 
the  property  in  any  suit  or  controversy  between  the  parties 
in  any  court.  But  this  provision  shall  not  prevent  the 
recovery  of  the  property  from  the  possession  of  the  assignee 
by  any  proper  action  commenced  at  any  time  before  the 
court  orders  the  sale." 

A  construction  was  given  to  this  section  of  the  bank- 
rupt act  in  the  case  of  Knight  v.  Cheney ^  5  ITat'l  Bank.  Beg. 
806.  In  that  case,  the  assignee  of  one  Hunt  claimed  a 
stock  of  merchandise  in  the  possession  of  a  certain  firm 
doing  business  in  the  city  of  Providence,  who  refused  to 
deliver  the  saine  to  the  assignee,  claiming  the  goods  by 
purchase  from  the  bankrupt,  and  the  assignee  filed  his 
petition  in  the  district  court,  praying  that  a  citation  might 
issue  against  the  firm,  and  to  the  members  composing  it, 
requiring  them  to  show  cause  why  the  sale  and  transfer 
of  the  property  should  not  be  adjudged  void.  The  par- 
ties respondent  to  that  proceeding  moved  to  dismiss  the 
petition  of  the  assignee,  but  the  motion  was  overruled, 
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and  they  were  required  to  answer  the  allegations  of  the 
petition. 

On  revising  this  decision  in  the  circnit  court,  the  judg- 
ment of  the  district  court  was  reversed. 

Clifford,  J. — ^In  delivering  the  opinion  of  the  court, 
said :  "  perishahle  estate  of  the  debtor  may  be  sold  by  order 
of  the  district  court  under  the  direction  of  the  messenger 
or  assignee,  the  fund  received  to  be  held  in  place  of  the 
estate  sold,  and  the  provision  is  made  in  case  the  estate  of 
the  debtor  is  liable  to-deterioration  in  value.  Correspond- 
ing provision  is  also  made  in  respect  to  the  estate  of  the 
debtor  which  has  come  into  the  possession  of  the  assignee, 
or  which  is  claimed  by  him^  where  it  appears  to  the  satis- 
faction of  the  court  that  the  title  to  the  same  is  in  dispute, 
and  the  enactment  is  that  ^  the  court  may,  upon  the  peti- 
tion of  the  assignee,'  after  reasonable  notice  to  the 
claimant,  his  agent  or  attorney, '  order  it  to  be  sold  under 
the  direction  of  the  assignee,'  the  fands  to  be  held  in  place 
of  the  estate,  as  in  case  of  the  sale  of  perishable  property. 

"  Discretionary  power,  it  must  be  conceded,  exists  in  the 
district  court  to  order  a  sale  of  the  estate  of  the  debtor, 
where  it  appears  that  the  title  is  in  dispute,  if  it  also  ap- 
pears that  the  debtor  was  in  possession  of  the  estate  at  the 
time  that  he  was  adjudged  bankrupt,  and  that  the  estate 
was  duly  transferred  to  the  assignee  and  that  it  remained 
in  his  possession  at  the  time  the  sale  was  ordered.  Grant 
that  the  power  of  sale  under  that  section,  extends  to  such 
a  case  as  that  supposed,  still  the  concession  does  not  sus- 
tain the  decision  of  the  district  court  under  revision,  as 
the  estate  in  this  case  was  never  transferred  to  the  as- 
signee, and  was  not  in  his  possession  at  the  time  the  order 
of  sale  was  padsed.  On  the  cbntrary,  it  was  in  the  actual 
possession  of  the  respondent  firm,  claiming  absolute  title 
to,  and  dominion  over  the  same  as  their  own  property. 
Responsive  to  that  suggestion,  the  proposition  of  the  as- 
signee is,  that  the  estate  in  question  is  also  claimed  by 
him  as  such  assignee,  and  that  the  power  of  sale  under 
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that  proviflion  extends  to  any  portion  of  an  estate,  the  title 
to  which  is  in  dispute,  where  the  same  is  claimed  by  the 
assignee  as  in  this  case. 

"  Taken  literally  the  phrase,  *  or  which  is  claimed  hy 
him/  would  perhaps  appear  to  aftbrd  some  support  to 
the  theory  of  the  assignee,  hut  it  is  impossible  to  adopt 
that  view,  as  it  would  authorize  the  district  judge  in  the 
settlement  of  the  estate  of  the  bankrupt,  however  small, 
to  order  the  sale  of  the  estate,  if  claimed  by  the  assignee, 
of  every  inhabitant  of  his  judicial  district,  and  to  direct 
the  assignee  to  hold  the  funds  received  from  the  sales  in 
place  of  the  estates  sold,  and  to  compel  the  owners  in 
possession  of  the  same  to  appear  in  court  and  vindicate 
their  titles,  and  to  accept,  if  successftd,  the  proceeds  of 
the  sale  as  the  value  of  their  property.  Adopt  that  the- 
ory, and  the  constitution  which  was  ordained  to  establish 
justice,  becomes  a  mockery,  as  any  man  may  be  deprived 
of  his  property  without  due  process  of  law,  and  no  man, 
where  the  title  to  property  is  concerned,  is  entitled  to  a 
trial  by  jury,  unless  he  conmiences  his  action  *  before  the 
court  orders  the  sale.'  Such  a  theory  as  applied  to  the 
facts  of  this  case  is  not  only  repugnant  to  the  constitution, 
but  also  to  many  of  the  other  provisions  of  the  bankrupt 
act,  and  especially  to  the  third  clause  of  the  second  sec- 
lion  of  Hhe  act,  which  contemplates  that  such  controver- 
sies shall  be  prosecuted  by  an  action  at  law  or  a  suit  in 
equity,  and  gives  concurrent  jurisdiction  to  the  circuit 
and  district  courts  to  hear  and  determine  the  same  as  pro- 
vided in  the  judiciary  act.  *  *  *  Viewed  in  any  light, 
the  court  is  of  the  opinion  that  the  district  court  does  not 
possess  the  power  under  that  provision  to  order  in  a 
summary  way  the  sale  of  an  estate,  real  or  personal,  al- 
though the  same  is  claimed  by  the  assignee,  even  though 
the  title  to  the  same  is  in  dispute,  if  it  also  appears  that 
the  estate  in  question  is  in  the  actual  possession  of  a  third 
person,  holding  the  same  as  owner  and  claiming  absolute 
title  to  and  dominion  over  the  same  as  his  own  property, 
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whether  deriTed  from  the  debtor  before  he  was  adjudged 
bankrupt,  or  from  somie  other  former  owner/' 

Whether  or  not  the  defendant's  alleged  wrongful  seiz- 
ure of  the  goods,  under  the  attachment,  was  such  a  de- 
privation of  the  plaintiff's  possession,  as  would,  under  the 
decision  we  have  so  largely  quoted  from,  authorize  the 
order  of  sale,  we  need  not  determine. 

It  is  very  clear  that  under  the  section  of  the  bankrupt 
law  set  out,  the  claimant  of  the  property  is  entitled  to 
notice  of  any  intended  application  for  such  order  by  the 
assignee.  The  case  of  Knight  v.  Cheney^  supra^  assumes 
that  such  notice  is  necessary.  See  also  Markson  v.  Heaney^ 
1  Dillon,  0.  C,  p.  497.  The  order  of  sale  in  this  case  does 
not  purport  to  have  been  made  upon  notice  to  the  plain- 
tiff, though  it  recites  that  he  claims  the  property.  K  a 
notice  might  be  presumed,  still  it  might  be  controverted, 
and  the  reply  does  controvert  it,  for  it  alleges  that  the 
plaintiff  was  no  party  to  the  proceedings  and  had  no 
notice  of  them.  If  the  answer  might  possibly  be  held 
good,  as  setting  up  this  order  of  sale,  the  reply  is  good, 
for  it  shows  that  the  order  was  a  nullity,  so  far  as  the 
plaintiff  was  concerned,  for  the  want  of  notice  to  him. 

We  pass  now  to  the  questions  arising  on  the  motion  for 
a  new  trial.  We  make  the  following  extracts  from  the 
brief  of  counsel  for  the  appellant,  as  containing  a  state- 
ment of  the  positions  assumed  by  them : 

'<  The  ninth,  tenth  and  eleventh  causes  for  a  new  trial 
involve  the  same  questions  and  may  be  considered  to- 
gether. The  ninth  cause  relates  to  evidence,  and  the  tenth 
and  eleventh  causes  to  the  instructions  asked  by  the 
plaintiff  and  given  by  the  court,  and  the  instructions 
asked  by  the  defendant  and  reftised  by  the  court.  Con- 
cerning the  evidence  objected  to,  the  court,  over  the 
objection  of  the  defendant,  allowed  the  plaintiff  to  prove 
by  several  witnesses  the  general  signification  of  the  word 
<  insolvency,'  as  understood  among  business  men  in  the 
dty  of  Logansport.    Can  there  be  any  doubt  that  this 
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waa  an  error?  Is  the  word  ^  insolyency/  as  used  in  the 
bankrupt  act  of  1867,  a  legal  term  to  be  construed  by  the 
courts,  or  does  it  depend  for  its  signification  upon  the 
varied  opinions  of  men  in  different  localities  ?  Has  it  one 
meaning  in  one  place  and  another  meaning  in  another 
place?  Are  traders  in  New  York,  Cincinnati  and  Indi- 
anapolis, selling  merchandise  to  a  trader  at  Logansport,  to 
be  affected  by  the  local  signification  of  the  word  at  Lo- 
gansport? We  think  not.  The  word  used  in  the  bank- 
rupt act  is  for  the  courts  to  construe.  There  can  be  but 
one  construction  as  applied  to  any  kind  of  business,  no 
matter  where  carried  on. 

^^  The  seventh  instruction  asked  for  by  the  defendant  was 
the  law,  {Toof  v.  Martin,  IS  Wal.  40;  BiLchanan  v.  Smithy 
16  Wal.  277 ;)  and  ought  to  have  been  given.  The  seventh, 
ninth,  tenth,  eleventh  and  twelfth  instructions  asked  for 
by  the  plaintifi*  and  given  by  the  court,  were  clearly  in 
conflict  with  those  decisions  and  ought  not  to  have  been 
given.  We  desire  to  call  special  attention  to  the  eleventh 
instruction  of  the  plaintiff.  In  substance,  the  jury  are 
instructed  that,  although  George  knew  his  father  was 
embarrassed,  yet  supposed  he  had  sufficient  property  to 
pay  his  debts,  he  would  not  have  reasonable  cause  to 
believe  him  insolvent.  This  instruction  is  squarely  in 
conflict  with  the  decisions  of  the  (U.  S.)  supreme  court. 
Tested  by  those  decisions,  the  condition  in  which  the  in- 
struction assumes  George  knew  his  father  to  be,  made  him 
insolvent  within  the  meaning  of  the  bankrupt  law.  This 
made  George  liable  to  its  provisions  and  invalidated  his 
title  to  this  property." 

It  is  thus  seen  that  the  objections  so  far  made,  to  the 
proceedings  below,  are  based  upon  the  theory  that  the 
action  was  governed  by  the  bankrupt  law ;  in  other  words, 
that  if  the  sale  of  the  goods  by  William  Sutherland  to 
the  plaintiff  was  in  violation  of  the  baakrupt  law,  the 
sale  was  void,  and  the  plaintiff  could  not  recover.  We 
are  of  a  different  opinion.    We  think  the  bankrupt  low 
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h^  nothing  to  do  with  the  question  in  issue.  The  as- 
signeee  of  the  bankrupt  was  not  a  party  to  the  proceed- 
ing, nor  was  any  one  before  the  court  who  was  entitled 
to  question  the  validity  of  the  transfer  under  the  bank- 
rapt  law.  Even  an  assignee  could  not  go  into  a  state 
oourt  to  set  aside  a  conveyance  made  by  the  bankrupt  in 
violation  of  the  bankrupt  act.  Markson  v.  Haney^  47  Ind. 
81,  and  authorities  there  cited.  A  sale  of  goods  may 
be  made  in  violation  of  the  bankrupt  law,  and  yet  be 
entirely  good  under  the  law  of  this  state.  The  defendant 
in  this=  action  was  not  in  a  condition  that  authorized  him 
to  question  the  validity  of  the  sale  under  the  bankrupt 
law.  The  controversy  here  is  substantially  between  the 
plaintiff  and  the  attaching  creditors  of  William  Sutherland. 
If  the  property  was  transferred  by  William  Sutherland  to 
the  plaintiff,  in  violation  of  the  bankrupt  law,  that  fur- 
nished no  ground  on  which  any  part  of  the  creditors  of 
William  Sutherland  could  attach  it ;  on  the  contrary  it 
was  a  conclusive  reason  why  they  should  not.  Such 
aittachment  would  defeat  the  end  of  the  bankrupt  law, 
which  is  the  distribution  of  the  assets  among  all  the  cred- 
itors, while  the  attachment  would  secure  the  assets  to  the 
attaching  creditors  and  such  others  as  might  file  their 
claims  under  it. 

If  property  can  be  attached  by  creditors,  in  a  state 
court,  because  it  has  been  transferred  by  the  debtor  in 
violation  of  the  bankrupt  law,  then  the  bankrupt  law 
may  be  administered  in  a  state  court  under  the  form  of 
proceedings  in  attachment. 

If  the  creditors  of  William  Sutherland  desired  to  avail 
themselves  of  any  act  of  bankruptcy  committed  by  him, 
they  had  a  remedy  by  proper  proceedings  against  him  in 
Ute  court  of  bankruptcy,  but  they  had  no  right,  on  that 
groQsd,  to  Attach  his  property  in  a  state  court. 

Our  Btatate  provides  that  ^^  all  conveyances  or  assign- 
ments in  writing  or  otherwise,  of  any  estate  in  lands,  or 
of  goods,"  etc.,  "  made  or  suffered  with  the  intent  to  hinder, 
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delay,  or  defraud  creditors/'  etc.,  *^  shall  be  void  as  to  the 
person  sought  to  be  defrauded."  ^^  The  provisions  of  this 
act  shall  not  be  construed  to  affect  the  title  of  a  purchaser 
for  a  valuable  consideration,  unless  it  shall  appear  that 
such  purchaser  had  previous  notice  of  the  fraudulent 
intent  of  his  immediate  grantor,  or  assignor,  or  of  the 
fraud  rendering  void  the  title  of  such  grantor,  or  assignor." 
1  R.  a.  1876,  p.  606,  sections  17  and  20. 

The  attaching  creditors  and  the  defendant  had  a  right 
to  show  that  William  Sutherland  sold  the  goods  to  the 
plaintiff  in  violation  of  the  statute  above  set  out,  for  in 
such  case  they  had  a  right  to  seize  them,  on  the  attach- 
ment, in  the  hands  of  the  plaintiff.  But  they  had  no 
right  to  show  that  the  sale  was  made  in  violation  of  the 
bankrupt  law,  for  that  would  not  authorize  such  seizure. 

We  proceed  to  other  questions  presented.  The  record 
shows  that  the  plaintiff  offered  in  evidence  a  notice  of  a 
commissioner's  sale  of  certain  real  estate,  published  in  the 
Logansport  Journal.  The  evidence  was  objected  to  on 
the  ground  that  it  was  '^  immaterial  and  incompetent." 
The  objection  was  overruled,  and  exception  taken  by  the 
defendant.  The  record  does  not  show  that  the  notice  was 
given  in  evidence,  but  it  sets  out  the  notice,  and  then  it 
says  "  notice  offered  in  evidence ;  obj.;  notice  excluded ;  ex." 

We  think  from  the  record  that  the  notice  was  not  given 
in  evidence.  It  was  first  offered  and  the  objection  to  its 
introduction  overruled,  but  it  seems  to  have  been  after- 
wards ^^  excluded."  But  supposing  it  to  have  been  given 
in  evidence,  we  think  no  error  was  conunitted.  We  can 
not  say  it  was  "  immaterial,"  and  this  was  the  only  ol(jec* 
tion  pointed  out  to  it ;  the  word  ^^  incompetent "  not  con- 
veying the  idea  of  any  particular  objection.  It  is  objected 
here  that  the  evidence  was  not  admissible  because  "  every 
thing  which  the  advertisement  presupposes  had  been  left 
out,"  that  is,  the  judgment  or  decree  on  which  the  sale 
was  made,  and  the  execution  or  copy  of  the  decree.    Had 
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this  been  made  the  ground  of  the  objection  below,  it 
would  have  presented  a  difierent  question. 

On  the  trial,  the  plaintiff  being  on  the  witness  stand, 
his  counsel  asked  him  the  following  question :  '^  what  is 
the  fact  about  your  farm,  which  you  mortgaged  to  Acker- 
land,  "Wyler  k  Freeman,  having  been  sold  for  that  debt?" 
The  question  was  objected  to  '^  because  illeg^  question, 
and  could  not  prove  sale  on  decree  or  execution  by  parol." 
The  objection  was  overruled,  and  the  witness  answered, 
'^  the  farm  was  sold  on  the  15th  day  of  last  July,  for  that 
debt." 

The  question,  it  will  be  seen,  did  not  assume  that  the 
sale  enquired  about  was  made  on  a  decree  or  execution, 
nor  did  the  answer  disclose  that  such  was  the  fact.  The 
question  sought  simply  to  ascertain  whether  the  farm  had 
been  sold  for  the  debt  mentioned.  It  did  not  seek  to 
ascertain  by  whom  or  in  what  manner  it  had  been  8old, 
whether  on  execution  or  otherwise,  nor  indeed  whether 
it  had  been  conveyed.  The  question  did  not  seek  to  give 
parol  evidence  of  the  contents  of  any  deed  or  record. 
The  validity  of  the  supposed  sale  was  not  in  controversy, 
and  the  fact  only  of  the  sale  was  enquired  about.  If  the 
defendant  had  interposed,  and  asked  the  witness  whether 
the  sale  to  which  his  attention  was  called,  was  evidenced 
.by  any  writing,  or  was  made  by  any  officer  under  any 
judgment  or  decree,  and  the  witness  had  disclosed  that  it 
was,  a  different  question  would  have  been  presented. 
Even  if  the  sale  had  been  made  under  a  decree  or  judg- 
ment, it  would  seem,  under  the  ruling  in  the  case  of  The 
Boardj  etc,  of  the  Wabash^  etc.j  Canal  v.  Reinhart^  22  Ind. 
468,  that  the  simple  fact  of  the  sale  might  be  proved 
by  parol.  We  think  there  was  no  error  committed  in 
overruling  the  objection  to  the  question. 

While  the  plaintiff  was  testifying  as  a  witness,  the 
defendant's  counsel  propounded  to  him  the  following 
question :  ^^  at  what  place,  and  when  and  where,  have 
Vol.  LIV.— 28 
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you  been  engaged  in  the  dry  goods  business,  and  in  what 
capacity  ?"  On  objection  by  plaintiff*'s  counsel,  this  ques- 
tion was  excluded.  We  can  not  say  that  in  this  there 
was  any  error.  The  defendant  did  not  show  what  he 
proposed  to  prove  by  the  witness,  and  hence  it  does  not 
appear  that  he  was  in  any  way  injured  by  the  exclusion 
of  the  question.  It  has  been  repeatedly  held  by  this 
court,  that  where  a  question  is  excluded,  the  ruling  will 
not  be  held  erroneous,  unless  the  party  propounding  the 
question  states  what  he  proposes  to  prove,  whereby  it 
may  appear  that  the  matter  is  material  and  relevant. 

Before  any  evidence  was  introduced,  the  court  was  re- 
quested to  give  its  instructions  to  the  jury,  in  writing.  On 
the  trial  of  the  cause,  the  defendant  introduced  certain 
evidence  to  which  the  plaintiff  objected,  and  thereupon 
the  court  said  to  the  jury,  verbally,  "  gentlemen  of  the 
jury,  I  instruct  you  that  this  evidence  will  have  no  bear- 
ing on  the  case,  unless  the  plaintiff  is  connected  with  it 
some  way,  or  the  facts  brought  to  the  knowledge  of  the 
plaintiff."  It  is  claimed  that  the  court  erred  in  making 
this  statement  to  the  jury,  not  because  it  was  wrong  in 
itself,  but  because  it  was  not  reduced  to  writing. 

The  statute  provides,  2  R.  S.  1876,  p.  167,  sec.  824, 
clause  >|/?A,  that "  when  the  argument  of  the  cause  is  con- 
cluded, the  court  shall  give  general  instructions  to  the  jury, 
which  shall  be  in  writing,  and  be  numbered  and  signed  by 
the  judge,  if  required  by  either  party.'*  We  do  not  think 
the  statement  made  by  the  court  to  the  jury  comes  within 
the  letter  or  spirit  of  the  statute  requiring  the  instructions 
to  be  reduced  to  writing  if  required  by  either  party.  The 
statute  applies  to  instructions  to  be  given  to  the  jury  after 
the  argument  is  concluded.  But  during  the  progress  of 
a  trial,  it  may  be  proper  and  necessary  for  the  court  to 
make  statements  and  explanations  to  the  jury,  in  order 
that  they  may  property  understand,  as  the  case  progresses, 
the  purpose  for  and  conditions  upon  which  the  evidence 
is  admitted.    As  an  illustration,  suppose  a  piece  of  evi- 
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dence  is  given,  which  of  itself  has  no  force  unless  some 
other  fact  is  proved ;  the  court  might  very  properly  say  to 
the  jury,  at  the  time,  that  the  evidence  given  was  not  to 
be  regarded  unless  the  other  fact  should  be  proved.  The 
ease  before  us  is  another  illustration.  We  do  not  think 
such  explanations  or  statements,  thus  made  during  the 
progress  of  a  trial,  need  to  be  reduced  to  writing.  They 
are  not "  instructions  "  within  the  meaning  of  the  statute. 

The  defendant  asked  a  new  trial  on  the  ground  that 
he  was  surprised  by  the  evidence  of  one  of  his  own  wit- 
nesses,'  Daniel  Dillman.  The  affidavit  shows  that  the  de- 
fendant relied  upon  Dillman's  testifying  as  he  had  form- 
erly done  in  a  deposition  in  another  cause,  and  that  he 
testified  somewhat  differently ;  but  it  does  not  show  that 
before  the  trial  he  had  conversed  with  the  witness,  or 
taken  any  steps  to  ascertain  what  his  evidence  would  be, 
nor  that  since  the  trial  he  has  ascertained  that  the  witness 
will  testify  differently  if  another  trial  should  be  had. 
See  Buger  v.  BungaUj  10  Ind.  451.  Taking  the  affidavit 
altogether,  we  can  not  say  that  error  was  committed  in 
refusing  a  new  trial  on  this  ground.  The  same  may  be 
said  in  reference  to  newly  discovered  evidence. 

The  defendant  asked  that  the  verdict  be  set  aside  on 
the  following  affidavit : 

*^  James  Stanley,  on  his  oath,  says  that  he  is  the  defend- 
ant in  this  action ;  that  the  verdict  in  this  cause  was  un- 
lawfully obtained,  in  this,  to  wit,  that  when  the  jury 
retired  to  deliberate  they  stood  nine  for  the  defendant 
and  three  for  the  plaintiff;  that  tiie  three  jurymen  who 
were  for  the  plaintiff,  in  order  to  induce  the  nine  jurors 
who  were  for  the  defendant  to  vote  for  and  return  a  ver- 
dict for  the  plaintiff,  assured  them  that  they  knew  of 
their  personal  knowledge  that  the  defendant,  James  Stan- 
ley, this  affiant,  was  only  a  nominal  party  to  said  suit; 
that  the  real  controversy  was  between  the  plaintiff  and 
Charles  P.  Eellogg  k  Co.,  of  Chicago,  BL,  a  wealthy  firm, 
"worth  two  hundred  thousand  dollars  or  more,  and  non-^ 
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residents ;  that  Stanley,  the  defendant,  would  not  have  to 
pay  any  judgment  that  plaintifi'  might  reoover  against 
deifendant ;  that  it  was  a  controversy  between  Q^orge  0. 
Sutherland,  a  poor  man  and  a  neighbor,  and  Charles  P. 
£ellogg  k  Co.,  non-residents  and  wealthy;  and  that  it 
was  only  upon  the  aforesaid  assurances  and  misconduct 
of  the  three  jurymen,  who  were  from  the  first  for  the 
plaintiff,  that  the  other  nine  jurors  consented  to  return  a 
verdict  for  the  plaintiff  against  the  defendant.  Defend- 
ant further  says  that  said  assurances  were  wholly  false, 
and  not  supported  by  or  founded  upon  any  evidence  heard 
on  the  trial ;  and  further,  that  but  for  said  misconduct  of 
said  three  jurors  the  verdict  would  have  been  for  the 
defendant,  as  affiant  believes/' 

We  think  the  closing  words  of  the  affidavit^  *^  as  the 
affiant  believes,"  may  and  should  be  applied  to  the  whole 
affidavit. 

The  affiant  does  not  state  how  he  obtained  information 
of  the  alleged  misconduct  of  the  jury.  It  is  not  to  be 
supposed  that  he  was  in  the  jury  room,  and  it  would 
probably  do  him  injustice  to  suppose  that  he  was  furtively 
hovering  around,  outside,  listening  to  the  deliberations  of 
the  jury.  K  the  information  came  to  him  from  the  bailiff 
in  attendance  upon  the  jury,  it  seems  to  us  the  affidavit 
of  the  bailiff  ought  to  have  been  filed.  K  it  came  to  him 
from  some  of  the  jurymen,  it  could  not  be  received,  for 
it  has  long  been  settled  in  this  state  that  the  affidavits  of 
jurors  can  not  be  received  to  impeach  their  verdict ;  much 
less  could  their  statements  be  received  at  second  hand. 
The  affidavit  may  have  been  true,  as  the  affiant  believed, 
and  yet  the  information  may  have  been  derived  from 
some  of  the  jurors,  whose  affidavits  could  not  have  been 
received.  Without  determining  what  would  be  the  effect 
of  the  alleged  misconduct  of  the  jury,  if  legally  estab- 
lished, we  are  of  opinion  that  the  court  committed  no 
error  in  overruling  the  motion  on  the  affidavit. 
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We  have  thus  gone  through  with  the  questious  arising 
on  the  motion  for  a  new  trial. 

There  is  nothing  in  the  fourth  assignment  of  error. 
Judgment  followed  the  verdict,  of  course,  no  reason  why 
it  should  not  appearing. 

We  find  no  error  in  the  record,  and  the  judgment  must 
be  affirmed. 

The  judgment  below  is  affirmed,  with  costs. 

KoTB. — PsBKiNS  and  Biddle,  J.  J.,  did  not  participate  in  the  dedsion 
of  this  cause. 


StBWART  V.  RiTTBBSEAMP. 

pBAcncE. — Motion  for  New  Trial. — ^Assigning  as  a  cause,  in  a  motion  for  a 
new  trial,  ''error  of  law  occurring  at  the  trial  and  excepted  to  at  the 
time"  by  the  party  making  such  motion,  ii  too  general  to  present  any 
qneetion  for  review. 

From  the  Vigo  Circuit  Court. 

M.  M.  Joaby  for  appellant. 

W.  E.  Hendrich  and  J.  G.  Williams^  for  appellee. 

BiDDLB,  J. — Suit  by  appellee,  against  the  appellant,  on 
a  written  lease,  to  recover  rent.  The  case  was  commenced 
before  a  justice  of  the  peace,  and  appealed  to  the  circuit 
court,  wherein  a  trial  by  the  court  was  had,  and  a  finding 
for  the  appellee.  Motion  for  a  new  trial,  assigning  as 
cause: 

1*  Because  the  decision  is  not  sustained  by  sufficient 
evidence. 

2.    Because  the  decision  is  contrary  to  law. 

8.  Error  of  law  occurring  at  the  trial,  and  excepted  to 
by  the  defendant  at  the  time. 

The  assignment  of  error  in  this  court  is  overruling  the 
appellant's  motion  for  a  new  trial* 
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First.  As  to  the  first  cause  assigned  for  a  new  trial,  the 
evidence  is  plainly  sufficient  to  sustain  the  finding. 

Second.  Wherein  the  finding  is  contrary  to  law,  the 
appellant  has  not  shown  us,  nor  can  we  perceive  it. 

Third.  This  cause  presents  no  point.  It  does  not  show 
wherein  the  error  of  law  occurred — ^whether  in  denying 
a  continuance,  in  empanelling  a  jury,  or  the  misconduct 
of  the  jury,  admitting  or  rejecting  evidence,  in  giving  or 
refusing  instructions,  or  in  any  of  the  various  ways  it 
might  have  occurred  in  conducting  a  trial.  The  cause  is 
BO  general  that  it  might  have  imposed  tl^e  duty  upon  the 
lower  court,  and  upon  this  court,  of  searching  the  record 
from  the  commencement  of  the  trial  to  the  end.  This  is 
too  general.  The  practice  is  well  settled  otherwise.  The 
Independence,  etc.y  Hank  Boad  Co.  v.  Doty,  7  Ind.  5M{  H(^ 
lingsworth  v.  The  8tate,ex  rd.,  etc.,  8  Ind.  257 ;  Jolly  v.  2%« 
Terre  Haute  Drawbridge  Co.,  9  Ind.  417 ;  King  v.  Wtlkins^ 
10  Ind.  216;  Barnard  v.  Macy,  11  Ind.  536;  Buffing  v. 
TUton,  12  Ind.  259 ;  GalleiOey  v.  Barraekman,  12  Ind.  379 ; 
Humphries  v.  The  AdmWa  oj^MarshaUy  12  Ind.  609 ;  Kent  v. 
Lawsonj  12  Ind»  675 ;  Davis  v.  Scott j  13  Ind.  606 ;  Barnard 
V.  Graham,  14  Ind.  322;  Snodgrass  y.  Hunt,  15  Ind.  274; 
ScoviUe  V.  Chapman,  17  Ind.  470 ;  Oiler  v.  Bodkey,  17  Ind. 
600 ;  ShuHz  v.  Woolsey,  18  Ind.  485 ;  Horton  v.  Wilson,  25 
Ind.  816 ;  Shirk  v.  Cartright,  29  Ind.  406 ;  Bicketts  v.  Braun^ 
42  Ind.  316 ;  Mussdman  v.  Mussdman,  44  Ind.  106 ;  Sher-^ 
lock  V.  AUing,  44  Ind.  184;  Meyer  v.  Bohljing,  44  Ind.  2S8 ; 
Specht  V.  WiUiamson,  46  Ind.  599 ;  Meek  v.  Keene,  47  Ind. 
77 ;  Bowman  v.  Phillips,  47  Ind.  841 ;  ScoU  v.  The  Indianap- 
olis Wagon  Works,  48  Ind.  75 ;  Long  v.  Zook,  48  Ind.  125 ; 
Worthington  v.  Brown,  48  Ind.  152 ;  Noble  v.  Dickson,  48 
Ind.  171 ;  White  v.  Bice,  48  Ind.  225 ;  Fish^  v.  Hamilton^ 
48  Ind.  239 ;  Adams  v.  Holmes,  48  Ind.  299 ;  Morrow  v. 
7%€  State,  48  Ind.  482 ;  Anderson  v.  The  Grreensburgh,  eic.^ 
Turnpike  Co.,  48  Ind.  467 ;  Terry  v.  Deitz,  49  Ind.  298 ; 
Holmes  v.  The  Phomix,  etc..  Life  Ins.  Co.,  49  Ind.  856; 
Cobble  V.  Tomlinson,  50  Ind.  560 ;  The  State,  ex  rd.,  etCy  v. 
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WUso%j  51  Ind.  96 ;  Heady  v.  The  Vevay^  etCy  Turnpike  Oo.y 
52  Ind.  117. 

If  the  reason  of  this  rule,  which  seems  so  plain,  should 
not  occur  to  counsel  in  the  hurry  of  practice,  it  is  remark- 
able that  so  long  a  line  of  authority,  running  through  so 
many  years,  should^  entirely  escape  their  attention. 

The  judgment  is  affirmed,  with  costs.         * 
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predicated  upon  the  unlimirfal  and  felonious  publishing  and  uttering  ae  171     71 

true,  with  knowledge  of  its  character  and  intent  to  defraud,  of  a  written 
instrument  for  the  payment  of  money,  which  embraces  all  the  usual  parts 
of  a  promissory,  note  except  the  naming  therein  of  a  payee. 

Same. — Erroneoua  DengnaHon  cf  Wri&ng, — An  indictment  for  forgery,  based 
upon,  and  setting  out  therein  a  copy  of,  such  written  instrument,  with 
the  j^per  allegations  aa  to  the  acts  constituting  the  crime,  is  not  invali- 
dated by  the  fact  that  such  instrument  is  therein  erroneously  designated 
as  to  its  commercial  title  or  character. 

Saicb. — SMmoe. — ^Upon  the  trial  of  a  defendant  indicted  for  forgery,  there 
is  no  error  in  the  admission  in  evidence,  with  the  forged  instrument 
aUeged  to  have  been  uttered,  of  other  forged  writings  uttered  by  the  de- 
fendant in  connection  with  the  perpetration  of  the  crime  charged. 

Same. — Admissions. — Admissions  by  a  defendant  in  a  criminal  action,  made 
by  him,  while  under  arrest  for  the  crime  charged,  voluntarily,  and  not    . 
induced  by  fear,  force,  threats  or  promises,  are  admissible  in  evidence 
against  him  on  the  trial  of  such  cause. 

From  the  Decatur  Circuit  Court. 

J.  S.  Scobeyy  for  appellant. 

O.  B.  Scobeyy  Prosecuting  Attorney,  and  C  A.  BusMrky 
Attorney  General,  for  the  State. 

HowK,  J. — ^The  appellant  was  indicted  for  forgery  in 
the  court  below,  the  indictment  containing  two  counts. 
There  was  a  motion  by  appellant  to  quash  the  indictment. 
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which  motion  was  overruled  by  the  court  below,  and  to 
this  decision  appellant  excepted.  And  appellant  having 
been  arraigned,  for  plea  to  such  indictment,  said  that  he 
was  not  guilty.  And  the  cause  was  submitted  to  the 
court  for  trial,  without  a  jury ;  and  the  court  found  the 
appellant  not  guilty  of  the  felony  charged  in  the  first 
count  of  the  indictment,  and  that  he  was  guilty  of  the  felony 
charged  in  the  second  count  of  the  indictment,  and  there- 
on assessed  his  punishment  at  imprisonment  at  hard  labor, 
for  two  years,  in  the  state-prison,  etc. 

Appellant,  on  written  cause  filed,  moved  the  court  be- 
low for  a  new  trial,  which  motion  was  overruled  by  the 
court,  and  appellant  excepted  to  this  decision.  Appellant 
then  moved  the  court  below  m  writing  in  arrest  of  judg- 
ment, and  this  motion  was  overruled  by  the  court,  and  an 
exception  was  saved  by  the  appellant  to  this  ruUng,  and 
judgment  was  rendered  by  the  court  below  on  its  finding, 
from  which  this  appeal  is  now  prosecuted.   . 

In  this  court  the  appellant  has  assigned  the  following 
alleged  errors : 

1.  In  overruling  the  appellant's  motion  to  quash  the 
indictment; 

2.  In  overruling  appellant's  motion  for  a  new  trial ;  and, 
8.    In  overruling  appellant's  motion  in  arrest  of  judg- 
ment, and  rendering  final  judgment  against  him. 

The  first  and  third  of  these  alleged  errors  may  be  con- 
sidered together ;  for  they  present  substantially  the  same 
question,  to  wit,  the  sufficiency  in  law  of  the  second  count 
of  the  indictment.  As  there  was  a  finding  of  not  guilty  as 
to  the  first  count  of  the  indictment,  it  may  be  considered 
as  out  of  the  case.  Omitting  the  introductory  and  merely 
formal  parts  of  the  second  count  of  the  indictment,  it 
charged,  in  substance,  that  on  the  15th  day  of  December, 
A.  D.  1876,  at  and  in  the  county  of  Decatur,  and  State  of 
Indiana,  the  appellant  did  then  and  there  unlawfiilly, 
knowingly  and  feloniously  forge  and  counterfeit,  and  in 
the  manner  aforesaid  caused  to  be  forged  and  counter- 
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feited,  a  certain  promisBoiy  note  for  the  payment  of 

money,  viz. : 

"  f  160.00.  Grbbnsbubgh,  Ind.,  Dec.  15th,  1876. 

"  Ninety  days  after  date,  we  or  either  of  us  promise  to 

pay  to  the  order  of ,  one  hundred  and  sixty  ywv  dollars 

negotiable  and  payable  at  the  Citizens  National  Bank  of 
Greensborgh,  in  the  State  of  Indiana,  value  received, 
without  relief  from  valuation  or  appraisement  laws,  with 
ten  per  cent,  interest  from  maturity,  payable  annually,  com* 
pounded  if  not  paid  when  due,  with  five  per  cent,  attorneys' 
fees.  Extension  of  time  after  maturity,  with  or  without 
consideration,  will  not  release  sureties  on  this  note.  Pro- 
test waived  by  drawers  and  endorsers. 
«  No.  8483.  «  Israel  Hakdino, 

**  Due  March  14th,  187-.  **  Jobl  Colson, 

<<Hbnbt  Schr(BI)Bk;" 
in  this,  that  he  did,  at  the  time  and  place  and  in  the 
manner  aforesaid,  forge,  counterfeit  and  cause  to  be  forged 
and  counterfeited,  the  names  Joel  Colson  and  Henry 
BchrcBder  to  and  on  said  note,  with  the  intent  to  cheat 
and  defraud  the  Citizens  National  Bank  of  Greensburgh, 
Indiana,  and  did  then  and  there  unlawftilly,  feloniously 
and  well  knowing  the  same  to  be  false,  forged  and  coun- 
terfeited, utter  and  publish,  as  true  and  genuine,  said 
promissory  note  aforesaid,  signed  with  the  names  of  Joel 
Colson  and  Henry  Schroeder  aforesaid,  with  the  felonious 
intent  to  cheat  and  defraud  said  Citizens  National  Bank 
of  Greensburgh,  Indiana,  as  aforesaid. 

The  felony,  with  the  commission  of  which  appellant  was 
charged  in  and  by  this  second  count  of  the  indictment,  is 
defined  in  the  thirtieth  section  of  the  act  defining  felonies, 
and  prescribing  punishment  therefor,  approved  June  10th, 
1852.    This  section  is  as  follows : 

^^Beo.  80.  Every  person  who  shall  falsely  make  or 
assist  to  make,  deface,  destroy,  alter,  forge  or  counterfeit, 
or  cause  to  be  falsely  made,  defaced,  destroyed,  altered, 
forged  or  counterfeited,  any  record,  deed,  will,  codicil,  bond. 
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writing  obligatory,  bill  of  exchange,  promiflsory  note  for  the 
payment  of  money  or  property,  bank-note,  post-note,  re- 
ceipt for  money  or  property,  power  of  attorney,  certificate 
of  a  justice  of  the  peace,  or  other  public  officer,  auditor's 
warrant,  treasuiy  note,  county  order,  acceptance  or  indorse- 
ment of  any  bill  of  exchange,  promissory  note,  draft,  or 
order,  or  assignment  of  any  bond,  writing  obligatory  or 
promissory  note  for  money  or  property,  or  any  order,  or 
draft,  for  the  payment  of  money,  or  property ;  or  any 
other  instrument  in  writing,  or  any  lawful  brand  on  a  to- 
bacco, beef,  bacon,  or  pork  cask,  lard  keg  or  barrel,  salt 
barrel,  or  hay  bale,  or  any  person  who  shall  utter,  or  pub- 
lish as  true,  any  such  instrument,  knowing  the  same  to  be 
false,  defaced,  altered,  forged,  or  counterfeited,  with  intent 
to  defraud  any  person,  body  politic  or  corporate,  shall  be 
deemed  guilty  of  forgery."    2  R.  S.  1876,  p.  439. 

It  will  be  observed  that  two  distinct  felonies  are  defined 
in  this  thirtieth  section,  both  of  which  are  denominated 
forgery.  The  one  is  the  falsely  making,  etc.,  any  of  the 
instruments  mentioned  in  the  section,  with  intent,  etc. ; 
and  the  other  is  the  uttering,  or  publishing  as  true,  any 
Buch  instrument,  knowing  the  same  to  be  false,  etc.,  witili 
intent,  etc.  It  is  the  latter  or  second  felony,  the  appellant 
is  charged  with  in  this  case,  in  the  second  count  of  the 
indictment. 

The  first  and  indeed  the  only  serious  objection  urged 
by  appellant's  counsel  to  the  second  count  of  the  indict- 
ment is,  that  the  instrument  of  writing,  called  a  promissory 
note  and  set  out  in  the  indictment,  is  not  a  promissory 
note,  within  the  meaning  ot  the  law,  on  which  an  indict- 
ment for  the  forgery  of  a  promissory  note  could  be 
predicated.  Ordinarily,  a  promissory  note  may  be  defined 
to  be  a  written  promise,  made  by  a  certain  person,  to  pay 
a  certain  sum  of  money,  at  a  certain  time,  to  a  certain 
person.  But  if  there  should  be  a  blank  space  left  for  the 
name  of  the  payee,  in  a  written  instrument  which  has 
all  the  other  requisites  of  a  promissory  note,  such  an 


NOVEMBER  TERM,  1876.  868 

Harding  v.  The  State. 

instrument  may  well  be  termed  a  promissory  note ;  and, 
in  our  opinion,  such  an  instrument  would  be  properly 
described  as  a  promissory  note,  even  in  an  indictment  for 
forgery  of  such  instrument.  In  writing  of  the  essential 
elements  of  a  negotiable  promissory  note,  and  of  this 
subject  of  certainty  as  to  the  payee,  Parsons  used  this 
language :  ^<  So  the  name  of  the  payee  may  be  left  blank, 
and  this  will  authorize  any  bona  fide  holder  to  insert  his 
own  name."  1  Parsons  'Sgtes  and  Bills,  38.  In  Oreen' 
hew  V.  BaylCj  7  Blackf.  56,  it  was  held  by  this  court,  that 
^<  if  a  bill  of  exchange,  or  what  purports  to  be  a  bill  of 
exchange,  be  issued  with  a  blank  for  the  payee's  name, 
any  bona  fide  holder  may  insert  his  name,  either  before 
or  after  acceptance,  ^  ^  *."  And  this  was  also  held 
by  this  court,  in  relation  to  promissory  notes,  in  the  case 
of  Mich  V.  Starbueky  51  Ind.  87. 

In  our  opinion,  in  the  case  at  bar,  the  instrument  of 
writing,  for  the  alleged  forgery  of  which  the  appellant 
was  indicted,  was  correctly  described  in  the  second  count 
of  the  indictment  as  a  promissory  note.  But,  if  we  were 
in  error  in  holding  as  we  do,  that  the  instrument  of 
writing  set  out  in  the  indictment  was  properly  described 
therein  as  a  promissory  note,  a  contrary  decision  would 
be  of  no  benefit  to  the  appellant.  The  argument  of  appel- 
lant's counsel  is  this :  appellant  was  indicted  for  forging  a 
promissory  note ;  it  appears  upon  the  face  of  the  indict- 
ment, that  the  instrument  forged  was  not  a  promissory 
note,  and  therefore,  his  conclusion  is,  the  indictment  was 
insufficient  and  ought  to  have  been  quashed.  But,  from 
our  stand-point,  the  argument  is  unsound  and  illogical. 
In  our  view  of  the  case,  appellant  was  indicted  for  forging 
a  certain  instrument,  which  is  set  out  in  the  indictment; 
we  look  to  the  copy  of  the  instrument,  and  not  to  the 
name  which  may  be  given  the  instrument,  to  determine 
whether  or  not  the  instrument  appears  on  its  face  to  be 
of  such  a  character,  that  a  charge  of  forgery  could  be 
predicated  thereon.    When  we  find,  as  we  do  in  this  case, 
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that  the  indictment  charges  the  forgery  of  an  instrument, 
which  appears  on  its  face,  from  the  copy  thereof  set  out 
in  the  indictment,  to  be  naturally  calculated  to  have  some 
effect, — ^we  can  not  hold,  in  such  a  case,  as  appellant's 
learned  attorney  seems  to  think  we  should,  that  the  indict- 
ment was  radically  and  fatally  defective,  merely  for  the 
reason  that  the  prosecuting  attorney,  in  drafting  the 
indictment,  had  applied  to  the  instrument  in  question  a 
name  which,  technically  speakjng,  might  not  be  the  proper 
name.  Beed  v.  The  States  28  Ind.  396.  In  this  case,  ^^  the 
offence  charged  is  stated  with  such  a  degree  of  certainty, 
that  the  court  may  pronounce  judgment  upon  a  convic- 
tion, according  to  the  right  of  the  case."  Where  such  is 
the  case,  and  no  other  objection  is  made  to  the  indictment 
than  is  here  made,  we  are  bound  by  the  express  terms  of 
the  sixtieth  section  of  our  statute,  in  relation  to  practice 
and  pleadings  in  criminal  actions,  to  hold  that  the  indict- 
ment is  sufficient.  2  R.  8. 1876,  p.  885,  sec.  60,  clause  fifth. 
It  is  also  provided,  in  the  sixty-first  section  of  the 
same  statute,  that  no  indictment  shall  be  quashed  for 
any  "  defect  or  imperfection  which  does  not  tend  to  the 
prejudice  of  the  substantial  rights  of  the  defendant  upon 
the  merits."  2  R.  8. 1876,  p.  886,  sec.  61,  clause  seventh. 
It  can  not  be  said,  with  any  degree  of  accuracy,  in  this 
case,  that  the  mere  misnomer  of  the  instrument  fcnrged, 
if  it  be  conceded  that  there  was  a  misnomer,  where  a  copy 
of  the  instrument  in  question  is  set  out  in  the  indictment, 
could  possibly  tend  to  the  prejudice  of  appellant's  substan- 
tial rights  upon  the  merits. 

We  hold,  therefore,  that  the  court  below  committed  no 
error  in  overruling  either  appellant's  motion  to  quash  the 
indictment  or  his  motion  in  arrest  of  judgment. 

The  second  and  only  remaining  alleged  error  of  the 
court  below,  was  the  overruling  of  appellant's  motion  for 
a  new  trial.  The  causes  assigned  for  such  new  trial,  in 
appellant's  motion,  were  the  following : 
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1.  Error  of  the  court  below  in  overruling  appellant's 
motion  to  quaah  the  indictment; 

2.  Error  of  the  court  below,  on  the  trial,  in  allowing 
the  evidence  in  the  exhibits  marked  "  B."  and  "  C."  to  be 
otfered  in  evidence,  and  the  evidence  connected  therewith ; 

8.  The  court  below  erred  in  allowing  the  evidence  of 
William  H.  Harvey,  as  to  appellant's  admissions,  made 
when  he  was  under  arrest  and  in  custody  of  the  officer 
on  this  charge; 

4.  The  finding  of  the  court  below  was  contrary  to  and 
not  supported  by  the  evidence ;  and, 

5.  The  finding  of  the  court  below  was  contrary  to  law. 
We  have  already  said  all  that  need  be  said  in  relation 

to  the  allegod  error  of  the  court  below,  in  overruling  ap* 
pellant's  motion  to  quash  the  indictment.  There  was  no 
error  in  that  decision.  The  questions  presented  for  our 
consideration,  by  the  alleged  error  of  the  court  below  in 
overruling  appellant's  motion  for  a  new  trial,  are  not  in^- 
sisted  on  by  his  learned  counsel,  with  much  zeal  or  much 
confidence.  We  will  briefly  notice  the  points  made  by 
counsel  under  this  alleged  error.  It  is  said  that  the  court 
erred  in  admitting  in  evidence  the  papers  marked  "  B." 
and  ^^  C.;"  but  these  papers  seem  to  us  to  be  a  part  of  the 
same  transacdon,  upon  which  the  charge  of  forgery  was 
predicated,  and  we  are  unable  to  see  how  the  admission 
of  these  papers  in  evidence  could  possibly  prejudice  ap- 
pellant's cause.  Samuel  Christy,  the  cashier  of  the  Citi- 
zens National  Bank  of  Greensburgh,  Indiana,  testified  on 
the  trial  that  appellant  applied  to  the  bank  for  a  loan  of 
one  hundred  and  sixty  dollars,  asking  if  he  could  get  the 
loan,  with  Mr.  Colson  and  Mr.  Schrceder  on  the  note 
with  him.  He  was  answered  in  the  affirmative,  and  a 
blank  note  was  filled  out  for  him  to  take  and  get  the  sig- 
natures, which  note  he  took  away  with  him.  On  Decem- 
ber 22d,  1876,  appellant  brought  the  note  back  to  the 
bank,  with  the  signatures  as  they  then  appeared  upon  it. 
Appellant  got  one  hundred  and  fifty-five  dollars  and  five 
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cents  on  the  note,  the  face  of  the  note  leas  the  discount. 
On  the  same  day,  appellant  wanted  to  increase  the  loan 
to  two  hundred  dollars,  and  to  that  end  he  procured  and 
offered  to  the  hank  the  paper  marked  ^'  C."  and  admitted 
in  evidence.  This  paper  was  dated  December  22d,  1876, 
and  was  in  these  words, — "Mr.  Christy:  Mr.  Harding 
wants  two  hundred  dollars,  and  you  can  let  him  have  that 
sum  of  money," — and  was  signed  by  the  names  of  Joel 
Colson,  Henry  Schroeder  and  Israel  Harding.  The  bank 
declined  to  increase  the  loan  on  that  paper,  evidently  be- 
cause it  did  not  contain  the  stipulations  and  waivers  con- 
tained in  their  printed  notes;  for  the  cashier  told  the 
appellant,  that  if  he  would  get  a  new  note  for  two  hun- 
dred dollars,  properly  signed,  he,  the  cashier,  would  give 
up  to  appellant  the  note  for  one  hundred  and  sixty  dollars 
and  pay  him  the  balance  of  the  two  hundred  dollars  in 
money.  Appellant  said  the  same  parties  would  sign  the 
two  hundred  dollar  note,  and  the  cashier  then  filled  up  a 
new  note  for  two  hundred  dollars,  dating  it  a  few  days 
ahead  so  as  to  give  him  time  to  get  the  signatures,  and  he 
took  this  new  note  away  with  him.  A  few  days  after- 
wards, appellant  returned  this  new  note  for  two  hundred 
dollars,  with  the  signatures  attached,  to  the  bank,  and 
proposed  to  tak^  up  the  one  hundred  and  sixty  dollar 
note,  and  the  balance  of  the  two  hundred  dollar  note  he 
wanted  in  money,  but  the  bank  paid  him  no  money.  Thia 
two  hundred  dollar  note  was  the  paper  marked  "  B."  It 
seems  to  us  that  these  two  papers,  marked  "B"  and  "  0," 
were  so  closely  connected  ^th  the  original  transaction, 
on  which  the  charge  of  forgery  in  this  case  wbs  founded, 
that  the  court  belo.w  committed  no^  error  in  admitting 
them  in  evidence.  \ 

It  is  also  said  that  the  court  below  erred  in  admitting 
the  testimony  of  Wm.  H.  Harvey,  as  to  appellant's  ad- 
missions, made  when  he  was  undw  arrest  and  in  the  cus- 
tody of  the  officer  on  this  charge.  Harvey  testified  that 
he  was  book-keeper  of  the  bank,  and  went  with  the 
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officers  to  arrest  the  appellant;  that  after  he  was  arrested 
and  while  in  custody,  appellant  told  him,  in  answer  to  a 
question,  that  he,  appellant,  had  in  his  possession  one 
hundred  and  nine  dollars  of  the  money  which  he  got  from 
the  bank  on  the  note,  which  money  he  paid  over  to  the 
witness;  and  that,  in  the  same  conversation,  appellant 
said*  in  speaking  of  forging  names  to  paper  to  get  money, 
he  had  done  wrong  and  was  sorry  for  it.  These  admis- 
sions of  the  appellant  were  admitted  in  evidence  by  the 
court  below,  over  appellant's  objection,  and  an  exception 
was  saved  to  this  decision.  These  admissions  seem  to 
have  been  freely  and  voluntarily  made  by  the  appellant. 
They  were  not  procured  by  threats,  by  force,  by  promises 
or  by  any  inducements  held  out  by  the  appellant.  In  our 
opinion,  the  court  below  did  not  err  in  admitting  in  evi- 
dence these  statements  or  admissions  of  the  appellant. 

Appellant  also  claims  that  he  should  have  had  a  new 
trial  of  this  cause,  because  the  finding  of  the  court  below 
was  not  sustained  by  sufficient  evidence,  and  was  contrary 
to  law.  We  have  carefully  read  the  evidence  on  the  trial 
of  this  cause,  and  we  regret  that  we  are  compelled  to  say 
that  this  evidence  demonstrated  with  almost  mathematical 
certainty  appellant's  guilt  of  the  felony  wherewith  he. 
stood  charged.  It  appeared  in  evidence  diat  the  appellant 
was  a  young  man,  and  had  always  borne  a  good  reputation 
in  the  neighborhood  in  which  he  lived,  up  to  the  time  of 
the  commission  of  this  offidnce.  The  case  is  therefore  a 
sad  one,  and  illustrates  again  the  truth  of  what  was  said 
of  old,  "the  way  of  the  transgressor  is  hard." 

In  our  opinion  there  was  no  error  in  the  overruling  by 
the  court  below  of  appellant's  motion  for  a  new  trial. 

The  judgment  of  the  court  below  is  affirmed,  at  appel- 
lant's costs. 
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Vendor  and  Pttbchasbr. — Mittake, — Conveyance  by  Metes  and  Btnmds, — ^In 
a  suit  upon  the  only  unpaid  promiasory  note,  of  a  number  of  such  notei^ 
given  for  the  pnrchaae-monej  of  a  tract  of  land  aold  for  a  sum  in  gross 
and  convened  to  the  maker  by  the  payee,  by  a  warranty  deed,  wherein 
the  land  is  described  by  metes  and  boands,  and  as  containing  a  certain 
number  of  acres,  more  or  less,  and  in  the  making  of  the  contract  for  the 
Bale  of  such  land  there  was  no  fraud  practised,  no  mutual  mistake  nor 
representation  made  aa  to  the  number  of  acres,  and  the  land  purchased 
for  no  particular  purpose  requiring  the  number  of  acres  mentioned  in 
the  deed,  the  defendant  is  entitled  to  no  relief  or  abatement  of  price  be- 
cause, on  survey  of  such  land,  it  is  found  to  contain  a  less  number  of 
acres  than  is  specified  in  the  deed. 

Prom  the  Jackson  Circuit  Court. 

D.  H.  Longj  Sr.y  and  B.  E.  Long^  for  appellant. 
W.  K.  Marshall,  for  appellees. 

Perkins,  J. — Suit  upon  a  promissory  note.  Answer 
that  the  note  was  given  for  the  last  payment  of  the  pur- 
chase-money of  the  land  described  in  the  following  deed : 

<^  This  indenture  witnesseth ;  that  George  Feam,  Mattie 
L.  Fearn,  Samuel  Fearn,  Jr.,  Emma  Feam,  George  S. 
Eing  and  Harriet  L.  King,  of  Carroll  and  Trimble  coun- 
ties, in  the  state  of  Kentucky,  convey  and  warrant  to 
Kennedy  Brown,  James  B.  Curtis  of  Jennings  county,  and 
Alexander  A.  Davison  of  Jackson  county,  in  the  state  of 
Indiana,  for  the  sum  of  twenty  thousand  dollars,  the  fol- 
lowing real  estate  in  Jackson  county,  state  of  Indiana, 
to  wit :  A  part  of  the  north  fraction  of  section  twenty- 
one,  (21,)  and  the  north  fraction  of  section  twenty- two, 
(22,)  township  six,  north,  of  range  five,  east,  and  bounded 
as  follows:  commencing  at  a  stone  at  the  north-west 
comer  of  said  section  twenty-two,  thence  south  with  the 
west  line  of  said  section  to  a  stone  at  the  half-section 
corner ;  thence  west  with  the  half-section  line  of  said 
section  twenty-one,  (21,)  to  a  stone  making  the  comer  of 
lands  heretofore  sold  by  C.  L.  Dunham,  to  Henry  Fee- 
myer;  thence  south  with  the  east  line  of  said  land  to 
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White  river ;  thence  with  White  river  to  where  the  north 
line  of  said  section  twenty-two,  prolonged  eastward,  wonld 
strike  sidd  river ;  thence  west  with  said  north  line  of  section 
twenty-two,  to  the  place  of  beginning,  containing  four 
hnndred  and  fifty-one  acres,  more  or  less.  This  convey- 
ance is  taken  subject  to  the  tax  of  1870,  which  the 
grantees  are  to  pay,  in  addition  to  the  purchase-money. 
In  witness  whereof,"  etc.    Signed  by  the  grantors. 

The  answer  proceeds  to  say  that  the  defendants  admit 
the  execution  of  the  note  sued  on,  and  the  deed  of  con- 
veyance of  the  tract  of  land  therein  described  for  the  sum 
of  twenty  thousand  dollars,  ^^  containing,  as  was  repre- 
sented, four  hundred  and  fifty-one  acres,"  but  they  aver  that 
said  sale  was  at  and  for  the  price  of  forty-four  dollars  and 
twelve  and  one-half  cents  per  acre,  and  that  the  sale  of  said 
tract  of  land  was  by  the  acre,  at  the  price  per  acre  aforesaid ; 
that  said  note  was  given  for  apart  of  the  purchase-money 
to  be  paid  for  said  land,  and  upon  no  other  consideration, 
to  wit:  the  undivided  one-third  part  of  said  land,  owned 
by  said  Harriet  L.  King,  and  that  the  balance  due  on  said 
note  is  the  last  of  the  price  to  be  paid  for  said  third ;  that 
afterwards,  upon  a  correct  survey  and  measurement  of  the 
land,  it  was  ascertained  that  there  were  but  three  hundred 
and  ninety-seven  acres  in  the  parcel  conveyed.  Said  defend- 
ants, therefore,  aver  that  they  have  already  paid  for 
more  acres  of  land  than  were  contained  in  said  tract,  and 
that  there  was  and  is  no  consideration  for  the  part  of  the 
note  now  claimed  to  be  due  and  unpaid. 

The  defendants  added  a  second  paragraph,  averring 
that  there  was  no  consideration  for  the  note  sued  on. 

Demurrer  to  the  first  paragraph  of  answer  for  want  of 
sufiicient  facts  to  constitute  a  defence,  overruled,  and  ex- 
ception to  the  ruling  reserved.  Reply  in  denial ;  trial  by 
the  court ;  finding  for  defendants ;  motion  for  a  new  trial ; 
overruled ;  and  judgment.  The  grounds  alleged  for  the 
Vol.  LIV.— 24 
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new  trial  were,  that  the  finding  was  contrary  to  law  and 
nnsnstained  by  the  evidence. 
Two  errors  are  assigned  in  this  coart 

1.  Overruling  the  demurrer  to  the  first  paragraph  of 
answer. 

2.  Overruling  the  motion  for  a  new  trial.  The  evidence 
is  in  the  record. 

.  We  will  first  direct  our  inquiries  to  the  question  whether 
the  court  erred  in  overruling  the  demurrer  to  the  first 
paragraph  of  answer.  The  answer  alleges  that  the  de- 
fendants purchased  the  tract  of  land  described  in  the  deed 
by  monuments  and  boundaries — ^that  they  agreed  to 
pay  twenty  thousand  dollars  for  the  tract;  that  they 
purchased  the  land  by  the  acre;  that  they  did  not 
know  the  number  of  acres,  but  the  number  was  esti- 
mated at  four  hundred  and  fifty-one,  which  multiplied  by 
the  price  per  acre  gave  the  sum  of  twenty  thousand  dol- 
lars ; — ^that  it  appeared,  afterwards,  by  a  survey,  that  there 
were  but  three  hundred  and  ninety-seven  acres,  being  a 
deficiency  of  fifty-four  acres,  near  thirteen  acres  to  the 
hundred. 

It  is  not  averred  that  the  land  was  purchased  for  any 
particular  purpose,  rendering  the  precise  number  of  acres 
an  essential  inducement  to  the  purchase.  No  fraud  is 
charged ;  no  mutual  mistake,  as  in  Sdinger  v.  Jewett^  26 
Ind.  479 ;  nor  is  any  representation,  innocent  or  otherwise, 
alleged  to  have  been  made  by  the  grantors,  or  either  of 
them.  The  answer  recites,  "  as  was  represented,"  but  it 
does  not  disclose  by  whom  nor  to  whom  the  representa- 
tion was  made,  nor  how  it  was  made,  or  that  the  pur- 
chasers were  induced  by  it  to  omit  to  procure  a  survey  of 
the  land.  It  seems  to  us  the  court  erred  in  overruling 
the  demurrer  to  the  first  paragraph  of  answer.  But, 
this  is  not  very  important,  as  we  are  clear  that  the  judg- 
ment is  wrong  upon  the  evidence,  and  that  a  new  trial 
should  have  been  granted. 

Kennedy  Brown,  the  first  and  only  witness  for  the  de- 
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fence,  testified  that  the  note  in  suit  was  given  for  the  last 
payment  of  purchase-money  for  the  land  described  in  the 
deed.  (The  deed  and  note  were  given  in  evidence ;)  that 
the  contract  for  the  purchase  of  the  land  was  made  by 
witness,  acting  for  himself  and  his  co  defendants,  with 
Samuel  Fearn,  Jr.,  acting  for  himself  and  his  co-grantors. 
Before  the  trial  was  made,  (but  how  long  before  is  not 
stated,)  Fearn  ofiered  the  land  to  them  for  fifty  dollars  an 
acre ;  said  there  were  four  hundred  and  fifty-one  acres  in 
the  tract.  Afterwards,  he  saw  Fearn  again,  and  he 
then  ofiered  to  take  forty*five  dollars  an  acre ;  this  was 
before  the  trial,  (but  how  long  before  does  not  appear.) 
Shortly  before  the  trade  was  made,  witness  saw  Fearn  in 
Kentucky,  and  in  talking  we  counted  the  land  at  forty- 
five  dollars  per  acre ;  it  made  twenty  thousand  two  hun- 
dred and  ninety-five  dollars,  but  he  finally  said  he  would 
throw  off  the  two  hundred  and  ninety-five  dollars,  and 
make  it  even  twenty  thousand  if  I  would  take  the  land. 
I  then  agreed,  verbally,  to  take  the  land  at  twenty  thou- 
sand dollars.  We  were  buying  by  the  acre  all  the  time. 
The  other  parties  were  not  present.  June  16th,  1870,  we 
met  again  and  the  trade  was  concluded,  deed  made,  and 
notes  given.  George  and  Samuel  Fearn,  Curtis,  Davison 
and  myself  were  present.  I  understand  land  falls  short 
fifty  acres.  I  thought  this  last  note  had  been  paid,  as  we 
left  money  at  Madison  Bank  to  pay  it.  [This  was  three 
years  after  the  purchase  of  the  land.  The  note  was  pay- 
able three  years  after  date.]  I  may  have  asked  the 
grantors  to  strike  out  the  words  more  or  less  from  the 
deed,  and  Fearn  may  have  replied  that  he  would  not ; 
that  he  got  his  deed  that  way  and  would  only  make  his 
deed  the  same  way.  They  are  honorable  gentlemen,  and 
there  may  have  been  such  conversation,  but  I  do  not  re- 
member it.  I  don't  know  that  anything  was  said  just  at 
the  time  of  the  purchase  and  matdng  of  the  deed  about 
purchasing  by  the  acre.  Fearn  said  he  thought  the  farm 
had  four  hundred  and  fifty-one  acres,  as  his  deed  called  for 
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that  quantity,  more  or  lesB,  but  he  had  never  had  it  snr- 
yejed.  No  difierent  arrangement  was  made  after  Feam 
agreed  to  strike  off  the  two  hundred  and  ninety-five  dol- 
lars and  take  twenty  thousand  dollars  for  the  farm.  It 
was  also  a  part  of  oar  agreement,  at  that  time,  that  we 
were  to  have  the  growing  crops  on  the  farm  and  pay  the 
taxes.  This  agreement  was  made  at  the  time  the  trade 
was  concluded.  ^^  It  was  all  one  agreement.  When  we 
agreed  to  purchase  the  land  at  twenty  thousand  dollars, 
we  were  to  have  the  crops  and  pay  the  taxes."  Davison 
and  myself  examined  the  land  before  we  concluded  the 
trade.  W.  W.  Wamsley  and  J.  M.  Attkinson  went  with 
us  to  see  the  land.  Attkinson  then  lived  on  the  land. 
Wamsley  knew  it  well ;  had  been  raised  on  it.  His  father 
formerly  owned  it.  We  went  to  look  at  the  land  with  a 
view  to  purchasing  it.  We  took  the  statement  of  Attkin- 
son and  Wamsley  about  it. 

The  plat  and  field  notes  made  by  the  surveyor,  show- 
ing the  quantity  and  location  of  the  land,  the  quantity 
being  four  hundred  and  ten  and  a  half  acres,  were  given 
in  evidence,  and  the  defendant  rested. 

Samuel  Feam,  Jr.,  for  the  plaintiff,  testified  that  he 
made  the  sale  of  the  farm  to  the  defendants,  in  bulk,  for 
twenty  thousand  dollars ;  that  no  representation  as  to  the 
number  of  acres  was  made  at  the  time  of  the  sale,  and 
that  he  had  repeatedly  told  Brown  that  tlie  tract  had 
never  been  surveyed.  The  sale  was  not  made  by  the 
acre,  but  in  a  body,  for  the  sum  of  twenty  thousand 
dollars. 

George  Feam  testified  that  he  and  Brown  and  Curtis 
were  present  when  the  deed  was  written;  and  Brown 
insisted  that  the  words  ^<  more  or  less  "  should  be  left  out. 
I  objected,  for  the  reason  that  we  had  never  surveyed  the 
land,  and  did  not  know  how  many  acres  it  contained ; 
that  our  deed  called  for  four  hundred  and  fifty-one  acres 
more  or  less,  and  I  did  not  propose  to  convey  any  more 
land  than  we  had  title  to. 
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^  The  mortgage  given  on  the  land  to  secure  unpaid  pur- 
ehase-money,  containing  the  same  description  as  the  deed, 
and  a  deed  from  Samuel  Feam,  executor,  and  one  from 
Cyrufi  L.  Dunham,  former  owners  of  the  land,  both  con* 
taining  the  same  description,  with  the  words  ^^  more  or 
less,"  were  given  in  evidence. 

We  have  given  all  the  material  testimony  touching  the 
sale  and  purchase  of  the  farm.  The  first  question  to  be 
decided  is,  was  the  sale  of  the  farm  by  the  acre,  or  in  bulk 
for  a  gross  sum  ?  We  think  no  one  can  read  the  evidence 
and  come  to  any  other  conclusion  than  that  the  farm  was 
sold  for  a  gross  sum,  as  a  tract  containing  four  hundred  and 
fifty-one  acres,  more  or  less.  The  owners,  at  first,,  asked 
fiftjT  dollars  an  acre;  afterwards  they  fell  to  forty *five 
dollars  an  acre ;  afterwards,  they  agreed  to  take  twenty 
thousand  dollars  for  the  farm.  As  yet  there  is  no  con- 
tract concluded.  Afterwards  the  parties  meet  and  a  con- 
tract is  concluded,  not,  it  would  seem,  upon  terms  pre* 
viously  proposed,  but  upon  new  terms,  viz.,  that  the 
purchasers  were  to  have  the  £Etrm  and  the  crops  growing 
thereon  for  twenty  thousand  dollars,  subject  to  the  taxes 
of  the  current  year.  Upon  these  terms  the  sale  and  pur- 
chase were  concluded,  the  deed  executed  and  the  purchase- 
money  paid  or  secured.  In  the  language  of  the  ChanceUpr 
of  New  Jersey,  in  concluding  his  opinion  in  Weart  v. 
Boscy  1  Green^  N.  J.  290,  we  may  say  that  ^^  what- 
ever the  previous  negotiations  may  have  been,  the  con- 
tract eventually  made  was  a  contract  for  the  sale  of  a 
spedlfic  tracts  not  by  the  acre  but  in  gross,  at  a  stipulated 
price  for  the  whole  farm  owned  and  occupied  by  the  ven- 
dor. The  case  is  strongly  analogous  to  that  of  Stebbins  v. 
Eddy  J  4  Mason  414,  and  in  principle  is  virtually  controlled 
and  decided  by  it." 

When  the  parties  zoet  on  the  16th  of  June,  there  was 
no  binding  obligation  upon  either  of  them  touching  the 
purchase  and  sale  of  the  land  afterwards  conveyed. 
Ifothing  was  then  reduced  to  writing.     Either  party 
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could  decline  to  proceed  a  step  further.  Then  and  there, 
if  not  before,  the  owners  of  the  land  informed  the  defend- 
ants that  they  had  no  certain  knowledge  of  the  number 
of  acres  in  the  tract  of  land  they  had  been  talking  about 
trading  for; — ^that  they  could  not  represent  to  them  that 
there  were  four  hundred  and  fifty-one  acres,  or  any 
definite  number.  They  also  assuredl  the  defendants  that 
they,  the  plaintiffs,  would  not  make  a  deed  for  the  land 
containing  a  warranty  of  that  or  any  specified  number  of 
acres ;.  but  still  no  one  seems  to  have  suggested  any  other 
sum  than  twenty  thousand  dollars  as  the  price  to  be  paid 
for  the  land. 

The  defendants  might  then,  without  being  guilty  of 
any  breach  of  faith  or  subjecting  themselves  to  any  action 
for  breach  of  contract,  have  declined  to  proceed  further  in 
the  business,  but  they  did  not.  They  made  the  purchase  at 
twenty  thousand  dollars.  Surely  the  defendants  can 
not  say,  under  these  circumstances,  that  they  purchased 
the  farm,  relying  on  a  representation,  made  by  the  grant- 
ors, that  it  contained  four  hundred  and  fifty-one  acres, 
or  that  they  purchased  it  by  the  acre. 

See  Faure  v.  Martin^  7  N.  Y.  210.  If  the  sale  in  the 
case  before  us  was  by  the  acre,  at  what  price  per  acre, 
we  may  ask,  was  it  made  ?  The  answer  avers  that  it  was 
made  at  forty-four  dollars  and  twelve  and  one-half  cents 
per  acre,  but  there  is  not  a  particle  of  proof  tending  to 
sustain  the  averment. 

Having  determined  that  the  sale  was  one  in  bulk,  for  a 
gross  sum,  and  it  appearing  clearly  by  the  evidence  that 
there  is  a  deficiency  of  forty  acres  and  a  half  in  a  tract 
described  in  the  deed  as  containing  four  hundred  and 
fifty-one  acres,  more  or  less,  being  about  one-tenth,  the 
next  question  arises,  are  the  purchasers  entitled  to  a  cor- 
responding  deduction  from  the  purchase -money  agreed 
to  be  paid  for  the  land  ? 

1  Sugden  on  Vendors,  p.  490,  says,  on  this  point :  "  where 
the  lands  in  a  conveyance  are  mentioned  to  contain  so 
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many  acres  by  estimation,  or  the  words  ^  more  or  less ' 
are  added,  if  there  be  a  small  portion  more  than  the 
quantity,  the  vendor  can  not  recover  it ;  i^nd  if  there  be 
a  small  quantity  less,  the  purchaser  can  not  obtain  any 
compensation  in  respect  of  the  deficiency;  and  even  a 
large  excess  or  deficiency  has  not  been  considered  a 
ground  for  relieving  a  vendor  or  purchaser." 

Such  is  the  law  in  cases  where  there  is  an  absence  of 
fraud,  misrepresentation  or  other  equitable  circumstances 
affecting  the  particular  case ;  as  for  example,  where  the  land 
is  bought  for  a  particular  purpose,  as  is  known  by  both 
parties,  rendering  the  number  of  acres  of  the  essence  of 
the  purchase ;  though  probably  such  a  state  of  facts  would 
bring  the  case  within  the  definition  of  fraud.  Cravens  v. 
ExseTj  4  Ind.  512.  In  the  case  before  us,  it  is  perfectly 
obvious  that  there  was  no  fraud,  representation  or  special 
purpose  in  purchasing,  that  rendered  the  given  number 
of  acres  of  the  essence  of  the  contract.  See  Belknap  v. 
Sealey,  14  N.  Y.  148 ;  Marvin  v.  Bennett,  26  Wend.  169 ; 
Noble  V.  GooginSy  99  Mass.  281 ;  Coughenour^s  AdmWs  v. 
Stauftj  77  Pa.  State,  191.  Was  the  deficiency,  then,  so  great 
as  to  entitle  the  purchaser  to  compensation  ?  This  question 
need  not  be  discussed.  No  case  can  be  found,  where  the 
purchase  and  sale  were  free  from  misrepresentation,  fraud 
or  mistake,  that  so  small  a  deficiency,  in  so  large  a  tract, 
has  been  held  sufficient  to  entitle  to  relief.  Snow  v. 
Chapman,  1  Root,  528.  Nor  is  the  deficiency  large 
enough  to  justify,  of  itself,  an  inference  of  fraud  or  mis- 
take, in  the  legal  sense  of  the  term.  Jennings  v.  Monk^ 
Bait,  4  Met.(Ey.)  108 ;  Sugden  on  Vendors,  p.  492,  and  cases 
cited.  We  may  remark  that  if  the  sale  had  been  by  the 
acre,  and  the  parties,  to  avoid  the  trouble  of  a  survey,  or 
without  any  particular  reason,  had  agreed  to  determine 
the  amount  to  be  paid  for  the  land,  by  estimating  the 
acres  at  a  certain  number,  neither  party  knowing  the  true 
nmnli>er,  they  would  have  been  bound  by  such  estimated 
number,  whether  it  proved  to  be  the  true  one  or  other- 
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wise.    MoOreoL  v.  Langstrethj  17  Pa.  State,  316 ;  Herbert  t. 
I^anfardj  12  Ind.  508. 

Rerersed,  with  coets,  and  remanded  for  further  proceed- 
ings in  accordance  with  this  opinion. 


PBNNINaTON  V.  StBKIGHT. 

OOUKTT  Clebs.— JRwer  of.-^JIlimtterialAa.-^Immnff  WrU  cf  B^/lrnkk^Thib 
iMaiog  of  a  writ  for  the  seizure  and  deliTery  of  penonal  property,  in 
an  action  in  the  circuit  coart  to  recover  the  poflneorion  of  the  same,  is 
merely  a  ministerial  act,  which  may  be  performed  bj  the  clerk,  in  term 
time,  upon  the  filing  of  the  proper  affidavit,  without  an  order  therefor  of 
the  court. 

From  the  Hendricks  Circuit  Court. 

C.  C.  Nave  and  C  A.  Nave^  for  appellant. 
J.  A.  Hotman^  for  appellee. 

NiBLACK,  J. — On  the  14th  day  o^  May,  A.  D.  1874, 
which  was  during  the  April  term  of  the  Hendricks  circuit 
court  of  that  year,  the  appellee  filed  in  the  office  of  the 
clerk  of  that  court,  a  complaint  against  the  appellant,  for 
the  recovery  of  the  possession  of  certain  personal  property 
of  the  alleged  value  of  fourteen  hundred  dollars.  Ac- 
companying the  complaint,  an  affidavit  was  filed,  alleging 
facts  sufficient  on  its  face  to  constitute  a  cause  of  action 
against  the  appellant  for  the  recovery  of  the  possession 
of  said  property. 

The  clerk  thereupon,  on  the  same  day,  and  without  an 
order  of  court  directing,  him  to  do  so,  issued  an  order, 
commonly  known  as  a  writ  of  replevin,  for  the  seisure  of 
said  property  and  the  delivery  thereof  to  the  appellee. 
The  property  was  immediately  seized  by  the  sheriff  of 
Hendricks  county  in  pursuance  of  said  writ,  and,  after 
the  execution  of  a  bond  as  required  by  law,  delivered  to 
the  appellee. 
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On  the  8th  day  of  September  foUowiug,  which  was  on 
the  first  jadicial  day  of  the  September  term,  A.  D.  1874, 
of  the  Hendricks  circuit  court  aforesaid,  the  appellant 
moved  the  court  to  quash  said  writ  of  replevin  and  for  a 
return  of  the  property  to  him,  because  said  writ  was 
issued  during  the  preceding  term  of  said  court,  and  while 
said  court  was  in  session,  without  an  order  from  the  judge 
thereof  authorizing  or  directing  the  issuance  of  such  writ« 
This  motion  was  overruled,  to  which  the  appellant  re- 
served an  exception. 

An  answer  in  general  denial  was  then  filed.  Then  fol- 
lowed a  trial  by  a  jury,  a  verdict  for  the  appellee,  the 
entry  and  overruling  of  a  motion  for  a  new  trial,  and 
judgment  on  the  verdict. 

The  only  action  of  the  court  below,  of  which  the  ap- 
pellant complains  here,  was  the  overruling  of  the  motion 
to  quash  the  writ  of  replevin  and  for  a  return  of  the 
property. 

The  appellant  cliums  that  the  issuanoe  of  a  writ  of  re- 
plevin, aa  in  the  case  before  us,  during  the  term  of  court, 
waa  a  judicial  act  and  involved  the  exercise  of  a  power 
which,  under  our  constitution,  can  not  be  delegated  to  the 
derk  of  a  circuit  court. 

The  distinction  between  what  is  a  judicial  act  and  what 
is  a  ministerial  act,  merely,  is  very  carefully  traced,  and 
we  think  well  defined,  by  tibis  court,  in  the  case  of  Flour- 
noy  V.  The  City  of  JeffersonvUUy  17  Ind.  169.  In  that  case, 
a  judicial  act  is  defined  to  be  '^  an  act  performed  by  a 
court;  touching  the  rights  of  parties,  or  property,  brought 
before  it  by  voluntary  appearance,  or  by  the  prior  action 
of  ministerial  officers,  in  short,  by  ministerial  acts." 

It  is  said  in  the  same  case  that  <<  a  ministerial  act  may, 
perhaps,  be  defined  to  be  one  which  a  person  performs  in 
a  given  state  of  £Etcts,  in  a  prescribed  manner,  in  obedi- 
ence to  the  mandate  of  legal  authority,  without  regard  to, 
or  the  exercise  of,  his  own  judgment  upon  the  propriety 
of  the  act  being  done." 
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Also,  that  ^^  the  actB  done  oat  of  court,  in  bringing  par- 
ties into  court,  are,  as  a  general  proposition,  ministerial 
acts/'  Also,  that  "  the  issuing  of  the  writ  is  a  ministerial 
act,  and  may  be  performed  by  any  person  upon  whom  the 
law  may  cast  the  duty." 

Tested  by  these  rules,  the  issuing  of  a  writ  of  replevin, 
as  in  the  case  at  bar,  is  a  ministerial  act  and  not  in  any 
sense  a  judicial  one. 

The  statute,  after  prescribing  what  an  afSdavit  shall 
contain,  in  actions  for  the  recovery  of  the  possession  of 
personal  property,  provides  that  <^when  such  affidavit  is 
filed  with  the  clerk,  he  shall  issue  an  order  for  the  seizure 
of  the  property,  and  delivery  thereof  to  the  plaintiff." 
See  2  R.  S.  1876,  p.  91,  sec.  180.  The  duty  thus  imposed 
upon  the  clerk  is  not  restricted  to  the  vacation  of  his 
court,  but  is  operative  at  all  times  alike  when  his  office  is 
required  to  be  open  for  the  transaction  of  business.  When 
the  proper  affidavit  is  filed,  the  order  for  the  seizure  of 
the  property  issues  as  a  matter  of  course,  whether  in  term 
time  or  in  vacation.  We  are  of  the  opinion,  therefore, 
that  the  court  below  did  not  err  in  overruling  the  appel- 
lant's motion  to  quash  the  writ  and  for  a  return  of  the 
property.    We  see  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 


Hudson  et  al.  v.  The  State,  ex  rel.  Babnes. 

QUABDIAK  AimWABD. — Swi  On  Ghiordian^B  Bond, — FUading, — ^In  a  suit 
upon  a  guardian's  bo&d|  by  the  ward^  to  reoover  for  money  received  on  a 
sale  of  the  ward's  real  estate  and  alleged  to  have  been  eonverted,  it  is 
not  necessary  to  aver  in  the  complaint  that  the  guardian's  report  of  such 
sale  was  approved  by  the  court. 

Same. — Demand. — ^Upon  the  resignation  of  a  guardian  without  paying  over 
the  money  belonging  to  his  ward's  estate,  a  suit  may  be  maintained  there- 
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for,  on  Ids  bond,  against  the  guardian  and  his  sureties,  without  having 
made  any  demand  upon  him  for  the  payment  of  the  money. 
Query. — Can  the  failure  of  the  court  to  approve  a  guardian's  report  of  the 
sale  of  his  ward's  real  estate  be  made  a  defence  to  an  action  on  the 
former's  bond  to  reoover  for  the  money  reoeiyed  on  such  sale? 

Prom  the  Jennings  Circuit  Court. 

J.  D.  NeWy  T.  C.  Bachelor  and  J.  Bundy^  for  appellants. 
W.  K,  Marshall  and  E,  C.  DevorCy  for  appellee. 

BiDDLB,  J. — ^George  W.  Barnes  was  duly  declared,  by 
the  verdict  of  a  jury,  to  be  a  person  of  unsound  mind, 
and  Levi  W.  Hudson  was  duly  appointed  guardian  of 
the  person  and  estate  of  said  George,  accepted  the  trust, 
and  gave  bond,  with  Calvin  W.  Hudson  and  Sylvester 
Deputy  as  his  sureties,  conditioned  according  to  law.  By 
order  of  the  court,  the  said  guardian  sold  certain  lands 
belonging  to  his  ward,  collected  the  money,  and  failed  to 
pay  it  over,  but  resigned  his  trust  as  such  guardian.  Af- 
terwards the  ward  was  duly  declared,  by  the  verdict  of  a 
jury,  to  be  of  sound  mind.  The  complaint  avers  that 
said  guardian  converted  the  money  so  collected  to  his 
own  use.  After  the  ward  was  declared  to  be  of  sound 
mind,  he  brought  this  action  on  the  guardian's  bond. 

A  demurrer  was  filed  to  the  complaint  alleging,  as 
grounds, 

1.  The  insufficiency  of  the  facts  averred;  and, 

2.  That  the  plaintiff  has  no  legal  capacity  to  sue. 

The  demurrer  was  overruled,  exceptions  taken,  and  pro- 
ceedings had  which  resulted  in  a  judgment  against  the 
appellants. 

The  only  assigned  error  in  this  court  is  overruling  the 
demurrer  to  the  complaint.  The  appellants  make  the 
following  objections  to  the  complaint : 

1.  That  the  complaint  does  not  sufficiently  entitle  the 
cause  as  the  statute  requires. 

If  this  omission  ever  was  a  demurrable  defect  in  the 
complaint,  it  has  been  supplied  by  a  complete  record 
brought  before  us  by  a  certiorari. 
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2.  That  the  complaint  does  not  show  that  the  report 
of  the  sale  of  the  ward's  land  made  by  the  guardian  was 
ever  approved  by  the  court. 

This  is  not  necessary  to  be  averred  in  the  complaint  in 
an  action  against  the  guardian  for  converting  the  money, 
to  his  own  use,  which  belonged  to  his  ward.  Whether  it 
might  be  made  matter  of  defence,  is  a  question  not  be- 
fore us. 

S.  That  there  is  no  averment  in  the  complaint  of  a 
sufficient  demand  before  suit. 

It  was  the  duty  of  the  guardian,  *'  at  the  expiration  of 
his  trust,  fully  to  account  for  and  pay  over  to  the  proper 
person,  all  of  the  estate  of  said  ward  remaining  in  his 
hands."  2  R.  8.  1876,  p.  &89,  sec.  9,  clause  4.  No  de* 
mand,  therefore,  was  necessary. 

When  money  is  payable  at  a  fixed  date,  or  upon  the 
happening  of  a  certain  event,  no  demand  is  necessary  be- 
fore suit;  and  an  action  may  be  maintidned,  on  a  guar- 
dian's bond,  against  the  guardian  and  his  sureties,  with- 
out previous  demand.  Varis  v.  The  SteUe^  ex  rd.  Davis,  47 
Ind.  S45.  See  also  Fuhrer  v.  The  State,  ex  rd.  The  Attorney 
Generaly — decided  at  the  present  term. 

These  are  all  the  points  aimed  at  the  complaint  by 
appellant.    In  other  respects  we  do  not  examine  it. 

The  judgment  is  affirmed,  with  costs^  and  three  per  cent, 
damages. 


Churchman  v.  Mabtin. 

CknnmTunoNAi.  Law.— /mpoMi^  ObUgatim  tf  (hntndbir—Ati  tn  IteJafuMi 
to  Attoneyi^  J^Sses.— The  act  approved  March  lOth,  1875,  1  R  a  1876, 
p.  149,  in  relation  to  agreements  oontained  in  bnb  of  exchange,  drafts, 
aooeptanoes,  promissorj  notes,  etc,  for  the  pajment  of  attorneys'  fees,  is 
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not  unoonBtitational,  as  being  an  act  impairing  the  obligation  of  omi- 
traets. 

PROMIBSORT  Note. — Attorney    Feet, — Bayable  on  OondUion, — An  agreement 
contained  in  a  promiseorj  note  to  pay  a  certain  per  centum  as  attorney 
fees,  "if  suit  be  instituted "  thereon,  is  illegal  and  void,  and  can  not  be 
considered  in  estimating  the  amount  of  the  recovery  in  a  suit  upon  such 
note. 

Samb. — Payable  in  Odd  on  Condition. — ^In  an  action  upon  an  unpaid,  ma- 
tured promissory  note,  payable  ''in  the  gold  coin  of  the  United  States", 
a  condition,  therein  expressed,  that  ''if  this  note  is  paid  at  maturity,  or 
before  suit  is  brought  thereon,  then  it  shall  be  payable  in  any  lawful 
money  of  the  United  States,"  does  not  take  away  the  plaintiff's  right  to 
reooyer  judgment  payable  in  such  gold  coin. 

Same. — Error  of  State  Cowrt. — Writ  of  Error. —  United  States  Supreme  Court, — 
In  a  suit  in  a  state  court  upon  a  promissory  note,  payable  in  the  gold 
coin  of  the  United  States,  if  such  court  refuses  to  render  a  judgment 
thereon  payable  in  such  coin,  the  Supreme  Court  of  the  United  States 
has  jurisdiction  of  such  cause  on  a  writ  of  error  to  such  state  court. 

Same. — Legal  Tender  Act, — ^The  legal  tender  act  of  the  United  States 
applies  only  to  debts  payable  in  money,  generally,  and  not  to  debts  paya- 
ble in  coin. 

Same. — Junsdiefion. — ^Where  the  question  involved  in  a  cause  appealed 
to  the  supreme  court  of  this  state  arises  under  the  constitution  and  laws 
of  the  United  States,  and  has  been  decided  by  the  supreme  court  of  the 
United  States,  that  decision  is  binding  upon  the  former  court. 

Same. — Expenses  of  Cbfleefioii.^ — D^tiry.— A  clause  in  a  promissory  note,  pro- 
viding for  the  payment  of  a  certain  per  centum  thereon  as  "expenses  of 
collection,"  or  as  "exchange  and  other  expenses  incident  to  the  collection 
thereof",  "other  than  attorney  fees,  if  suit  be  instituted  on  this  note", 
!s  valid,  is  not  usurious,  and  may  be  enforced  in  a  suit  thereon. 

Same. — AiXomny  J^ees. —  V^naand^lMmal  Promise. — ^A  clause  of  a  promissory 
note,  promising  to  pay  a  certain  per  centum  attorney  fees,  uncondition- 
ally, is  valid,  and  in  a  suit  upon  such  note,  the  judgment  must  include 
such  percentage. 

Prom  the  Marion  Circuit  Court. 

B.  Harrison^  C.  C.  Hinesj  W.  H.  H.  Miller y  C.  Bakery  0. 
B.  Hord  and  A.  W.  Hendricks^  for  appellant. 
C  A.  Buskirky  for  appellee. 

WoBDBNy  C.  J. — ^Action  by  the  appellant,  against  the 
appellee,  upon  five  several  promissory  notes  executed  by 
the  defendant  to  the  plaintifi. 

The  notes  were  all  dated  March  18th,  1875,  at  Indianap- 
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oils,  Indiana,  and  eaeh  was  for  the  payment  of  the  sum 
of  one  hundred  and  thirty-three  dollars,  one  day  after 
date,  and  all,  except  the  third,  bore  interest  at  the  rate  of 
ten  per  cent,  per  annum  from  date. 

The  note  first  counted  upon  contained  the  following 
clause,  ^'  and  ten  per  cent,  attorney  fees,  if  suit  be  insti- 
tuted on  this  note." 

The  second  note  was  payable  "  in  the  gold  coin  of  the 
United  States,"  and  it  was  therein  stipulated  that  ^<  if  this 
note  is  paid  at  maturity,  or  before  suit  is  brought  thereon, 
then  it  shall  be  payable  in  any  lawful  money  of  the  United 
States." 

The  third  note  contained  the  following  clauses :  <^  and 
five  per  cent,  attorney  fees."  "  "With  six  per  cent,  inter- 
est from  date,  and  it  not  paid  at  maturity,  ten  per  cent, 
interest  from  date,  until  paid." 

The  fourth  stipulated  for  the  payment  of  "  five  per  cent, 
expenses  of  collection,  other  than  attorney  fees,  if  suit 
be  instituted  on  this  note." 

The  fifth  and  last  note  contained  a  clause  stipulating  to 
pay  ^^  five  per  cent,  for  exchange  and  other  expenses  inci- 
dent to  the  collection  thereof,  other  than  attorney  fees, 
if  suit  be  instituted  on  this  note." 

On  issue  joined  there  was  a  trial  by  the  court,  resulting 
in  a  finding  and  judgment  for  the  plaintifil  But  the 
court  refused  to  allow  the  plaintiff  the  ten  per  cent,  for 
attorney  fees,  as  stipulated  for  in  the  first  note.  The 
court  also  refused  to  render  judgment  that  the  amount 
due  on  the  second  note  be  collected  in  gold  coin.  The 
oourt  furthermore  refused  to  allow  the  five  per  cent,  for 
expenses  of  collection  and  exchange,  stipulated  for  in  the 
fourth  and  fifth  notes.  The  appellant  has  duly  preserved 
the  questions  arising  upon  these  rulings. 

The  court  allowed  the  five  per  cent,  attorney  fees,  and 
interest,  as  stipulated  for  in  the  third  note,  and  the  appel- 
lee has  preserved,  and  by  a  cross  error  has  here  raised, 
the  question  arising  upon  this  ruling. 
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By  an  act  approved  March  10th,  1875, 1  R.  8.  1876,  p. 
149,  it  was  provided  ^^  that  any  and  all  agreements  to  pay 
attorney  fees,  depending  upon  any  condition  therein  set 
forth,  and  made  part  of  any  bill  of  exchange,  acceptance, 
draft,  promissory  note,  or  other  written  evidence  of 
indebtedness,  are  hereby  declared  illegal  and  void :  Pro- 
videdy  that  nothing  in  this  section  shall  be  construed  as 
applying  to  contracts  made  previous  to  the  taking  effect 
of  this  act."  The  act  took  effect  from  and  after  its  pas- 
sage, and  was,  therefore,  in  force  when  the  notes  in  suit 
were  executed. 

The  agreement  in  the  first  note  to  pay  attorney  fees 
is  clearly  within  the  terms  of  the  statute,  for  it  is  made 
upon  the  condition  set  forth  in  the  note,  that  suit  be  insti- 
tuted on  the  note.  But  it  is  claimed  by  the  appellant 
that  the  act  is  unconstitutional  and  void.  We  are  not 
aware  of  any  provision,  either  in  the  federal  or  state  con- 
stitution that  is  violated  by  the  act  in  question.  It  is 
true,  the  federal  constitution  provides  that  no  state  shall 
pass  any  law  impairing  the  obligation  of  contracts.  But  a 
law  prohibiting  the  making  of  certain  contracts  is  a  very 
different  thing  from  a  law  impairing  the  obligation  of 
contracts.  A  contract  made  in  violation  of  law  has  no 
obligatory  force  whatever.  It  is  said,  in  2  Btory  Const., 
p.  241,  sec.  1380,  4th  Ed.,  in  speaking  of  the  provision 
above  mentioned,  ^'  It  is  the  civil  obligation  of  contracts 
which  it  is  designed  to  reach;  that  is,  the  obligation 
which  is  recognized  by  and  results  from  the  law  of  the 
state  in  which  it  is  made.  If,  therefore,  a  contract,  when 
made,  is,  by  the  law  of  the  place,  declared  to  be  illegal, 
or  deemed  to  be  a  nullity,  or  a  nudepact^  it  has  no  civil 
obligation,  because  the  law  in  such  cases  forbids  its  having 
any  binding  efficacy  or  force." 

By  the  constitution  of  the  state  the  legislative  authority 
is  vested  in  the  general  assembly.  Const.,  art.  4,  sec.  1, 
1  R.  8. 1876,  p.  27.  When,  therefore,  an  act  of  the  general 
assembly  is  passed,  which  violates  no  provision  of  the  fed- 
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eral  or  state  oonstitiitiony  the  judicial  department  can  not 
hold  it  to  be  void  on  the  ground  that  it  is  wrong,  or 
unjust,  or  violates  the  spirit  of  our  institutions,  or  impairs 
natural  rights.  Upon  this  point  we  refer  to  an  extract 
from  the  opinion  of  the  supreme  court  of  Pennsylvania, 
contained  in  the  case  of  Welling  v.  MerriUy  52  Lid.  850. 

We  think  the  court  below  committed  no  error  in  its 
ruling  in  respect  to  the  first  note. 

The  second  note,  as  has  been  stated,  was  payable  in 
gold  coin  of  the  United  States,  with  a  subsequent  provi- 
sion that  if  paid  at  maturity  or  before  suit  brought,  it 
should  be  paid  in  any  lawful  money  of  the  United  States. 
And  on  this  note  the  plaintiff  asked  that  judgment  be 
rendered,  payable  in  gold  coin  of  the  United  States ;  but 
this  was  revised. 

It  is  now  settled  by  the  supreme  court  of  the  United 
States,  that  the  legal  tender  act  applies  only  to  debts 
payable  in  money  generally,  and  not  to  debts  payable  in 
coin.  It  is  also  held,  by  the  same  court,  that  under  the 
constitution  and  laws  of  the  United  States,  the  holder  of 
a  note  payable  in  coin  or  specie,  is  entitled  to  a  judgment 
for  its  payment  in  accordance  with  the  terms  of  the  note. 
And  it  is  farther  held,  by  the  same  court,  that  where  a 
state  court  refuses  to  render  the  proper  judgment  in  such 
cases,  the  supreme  court  of  the  United  States  have  juris- 
diction on  writ  of  error  to  the  state  court.  TrebUeoek  v. 
Wilson,  12  Wal.  687;  Branson  v.  Bodea,  7  Wal.  229; 
Butler  V.  HorwUZy  7  Wal.  268.  See,  also,  PhiUips  v.  Dugan, 
21  Ohio  State,  466;  Chrysler  v.  Benoia,  48  K  T.  209; 
Stark  V.  Coffin^  105  Mass.  828 ;  Currier  v.  Davis,  111  Mass. 
480 ;  McCaOa  v.  My,  64  Pa.  State,  254. 

The  question  involved  being  one  which  arises  under  the 
constitution  and  laws  of  the  United  States,  we  are  bound  by 
the  decisions  of  the  supreme  court  thereof  upon  it.  And 
we  must  hold  that  the  plaintiff  was  entitled  to  a  judgment 
for  the  collection  of  the  amount  due  upon  this  note,  in 
gold  coin  of  the  United  States,  unless  the  subsequent 
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clause  in  the  note  takes  away  the  plaintiff's  ri|:ht  to  pay- 
ment in  coin,  as  stipulated  for.  The  primary  and  principal 
obligation  was.  for  the  payment  of  the  amount  in  gold 
coin,  as  stated ;  but  to  this  was  added  a  clause,  that,  if  the 
note  should  be  paid  at  maturity  or  before  suit  should  be 
brought  upon  it,  it  should  be  payable  in  any  lawful  money 
of  the  United  States.  The  note,  however,  was  not  paid 
at  maturity  or  before  suit  was  brought  upon  it ;  and  we 
see  no  ground  on  which  it  can  or  ought  to  be  held  that 
the  plaintiff  was  not  entitled  to  payment  in  coin  as  stipu- 
lated for.  The  condition,  on  which  the  defendant  was 
entitled  to  pay  in  any  lawful  money  of  the  United  States, 
was  not  by  him  performed.  Hence,  the  plaintiff  was 
entitled  to  payment  in  coin,  as  stipulated  for. 

We  are  of  opinion,  therefore,  that  the  court  erred 
in  not  Tendering  judgment  for  the  collection  of  the 
amount  due  upon  this  note,  in  gold  coin  of  the  United 
States,  as  stipulated  for  in  the  note. 

We  come  now  to  the  fourth  and  fifth  notes.  These 
may  be  both  considered  together.  The  fourth  contained 
a  stipulation  to  pay  five  per  cent,  expenses  of  collection, 
other  than  attorney  fees,  if  suit  should  be  instituted  on 
the  note ;  and  the  fifth,  to  pay  five  per  cent,  exchange 
and  other  expenses  incident  to  the  collection  thereof, 
other  than  attorney  fees,  if  suit  should  be  instituted  on 
the  note. 

If  these  stipulations  were  not  a  mere  cover  for  usury, 
we  discover  no  legal  objection  to  them.  It  did  not  appear 
that  they  were  designed  to  obtain  usurious  interest.  The 
parties  had  a  right  to  make  such  contract  as  they  chose, 
not  in  violation  of  any  law.  '  The  stipulations  do  not  vio- 
late the  statute  hereinbefore  set  out  on  the  subject  of 
contracts  for  the  payment  of  attorney  fees.  By  that 
statute,  ce^rtain  agreements  for  the  payment  of  attorney 
fees  are  declared  illegal  and  void.  But  that  statute  does 
not  make  any  other  agreements  void.  It  will  not  do  to 
Vol.  LIV.— 25 
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say  that,  because  the  legislature  has  declared  a  particular 
class  of  contracts  void,  parties  may  not  make  other  and 
difierent  contracts,  not  prohibited,  which  will  be  as  bene- 
ficial as  those  prohibited.  If  the  stipulations  under  con- 
sideration are  void,  it  must  be  upon  other  grounds  than 
the  violation  of  the  statute  mentioned. 

With  regard  to  exchange,  it  is  clear  that  parties  may 
legally  contract  to  pay  it,  where  it  is  not  designed  to  cover 
usury.  The  State  Bank  of  Indiana  v.Rodgers,  8  Ind.  58; 
Cornell  v.  Barnes,  26  Wis.  478 ;  Buckingham  v.  McLean^ 
18  How.  U.  8. 161. 

The  other  stipulations  in  these  two  notes  are  within  the 
class  that  have  been  upheld  by  this  court.  Thus,  in  Gam- 
brU  V.  Doe,  8  Blackf.  140,  a  mortgage  had  been  given  to 
secure  the  payment  oi  a  sum  of  money,  and  it  contained 
the  following  stipulation,  viz.:  ^^  And  I  do  agree  that  said 
land,  and  all  my  right,  title,  interest,  and  claim  there- 
in may  be  exposed  to  sale,  if  such  principal  and  interest 
be  not  paid  at  the  time  the  same  shall  become  due,  to 
satisfy  said  principal  and  interest,  with  five  per  cent,  dam- 
ages thereon,  and  all  costs."  The  court  said,  in  speaking 
of  this  provision,  ^  this,  we  think,  is  a  reasonable  stipula- 
tion to  allow  compensation  for  extra  and  incidental  trou- 
ble and  expense,  and  does  not,  in  our  opinion,  render  the 
contract  usurious." 

In  the  case  of  BiUingsley  v.  Dean,  11  Ind.  881,  a  note 
was  given  containing  the  following  stipulations,  viz.: 
"And  if  any  instalment  of  the  interest  or  the  principal 
sum  aforesaid  should  not  be  paid  when  due,  I  promise  to 
pay  to  said  Thompson  Dean  all  attorneys'  fees  and  other 
costs  and  charges  for  the  collection  thereof,"  etc.  The 
court  said  of  the  stipulation,  "  it  was  optional  with  Bil- 
lingsley  whether  he  should  become  liable  to  pay  the  ex- 
penses of  collecting  the  debt.  That  liability  could  only 
result  from  his  own  default.  And  evidently,  when  a  party 
agrees  to  indemnify  another  against  the  consequences  of 
his  own  act,  he  can  not  complain  if  his  contract  is  en- 
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forced  against  him.  The  a^eement  in  the  case  is  reason- 
able, and  there  is  certainly  no  good  reason  why  an 
agreement  on  the  part  of  the  debtor  to  pay  an  expense 
resulting  necessarily  from  his  own  act  should  not  be  held 
valid  in  law." 

The  above  observations,  while  they  may  not  be  appli- 
cable to  contracts  prohibited  by  the  statute  before  men- 
tioned, are  entirely  applicable  to  the  ccntracte  contained 
in  the  two  not^s  now  under  consideration,  which,  as 
before  stated,  are  not  prohibited  by  that  statute. 

We  may  remark,  before  closing  our  observations  upon 
these  two  notes,  that  the  court  precluded  any  inquiry  into 
the  question  of  usury,  by  striking  out  of  the  paragraphs 
of  the  complaint  based  upon  them  the  prayer  for  the 
amounts  thus  stipulated  for. 

In  our  opinion,  the  court  erred  in  its  ruling  upon  the 
two  notes  in  question. 

This  disposes  of  all  the  questions  made  by  the  appellant. 
We  come  now  to  that  raised  by  the  cross  error. 

We  have  seen  that  the  third  note  contained  an  uncon- 
ditional promise  to  pay  five  per  cent,  attorney  fees.  And 
this  was  allowed  by  the  court.  In  this,  we  think  the  court 
committed  no  error.  In  the  case  of  Smith  v.  SilverSy  32 
Ind.  821,  this  court  said,  Prazer,  C.  J.,  delivering  the 
opinion,  "  a  stipulation  whereby  the  debtor  agrees  to  be 
liable  for  reasonable  attorneys'  fees,  in  the  event  that  his 
failure  to  pay  the  debt  shall  compel  the  creditor  to  resort 
to  legal  proceedings  to  collect  his  demand,  is  not  only  not 
usurious,  but  is  so  eminently  just  that  there  should  be  no 
hesitation  in  enforcing  it." 

Doubtless,  some  abuses  have  sprung  from  the  quite  gen- 
eral practice  of  giving  notes  stipulating  for  the  payment 
of  attorney  fees,  and  especially  in  cases  where  the  amount 
of  the  fees  is  not  specified  by  a  percentage  on  the  amount 
of  the  note  or  otherwise. 

And  we  may  suppose  that  the  legislature,  by  the  act 
before  noticed,  attempted  to  remedy  such  abuses.    But 
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the  act  does  not  cover  the  note  now  under  consideration. 
The  terms  of  the  act  are  too  plain  and  unequivocal  to 
admit  of  construction.  Its  language  must  be  its  own  in- 
terpreter. It  provides  <^  that  any  and  all  agreements  to  pay 
attorney  fees,  depending  upon  any  condition  therein  set 
forth,  and  made  part  of  any  bill  of  exchange, "  etc.,  "  are 
hereby  declared  illegal  and  void." 

Two  things  are  clearly  and  unequivocally  required  to 
bring  a  case  within  the  statute. 

First.  The  agreement  to  pay  attorney  fees  must  de- 
pend upon  a  condition. 

Second.  The  condition  must  be  set  forth  in  the  instru- 
ment. 

We  can  not  assume  that  the  legislature  intended  to 
make  all  agreements  to  pay  attorney  fees,  made  part  of 
any  bill,  note,  etc.,  illegal  and  void.  The  language  em- 
ployed utterly  excludes  such  inference.  If  they  had 
intended  to  do  that,  they  could  have  simply  said  ^^all 
agreements  to  pay  attorney  fees,  made  part  of  any  bill  of 
exchange,"  etc., "  are  hereby  declared  illegal  and  void."  The 
statute  expressly  limits  the  prohibition  to  agreements  de- 
pending upon  any  condition  set  forth  in  the  instrument 

The  agreement  in  the  note  we  are  now  considering  was 
for  the  unconditional  payment  of  five  per  cent,  attorney 
fees,  and  is  not  within  the  statute.  Herein  it  differs  from 
the  agreement  in  the  first  note.  In  the  first,  the  agree- 
ment was  to  pay  the  attorney  fees  on  the  condition  set 
forth  in  the  note,  viz. ;  if  suit  should  be  instituted  on  the 
note.  Perhaps  there  would  be  an  implied  condition  in 
the  note  we  are  now  considering,  that  the  attorney  fees 
were  only  to  be  paid  in  case  it  became  necessary  to  em- 
ploy an  attorney  to  collect  it.  But  if  so,  that  would  not 
bring  it  within  the  statute.  We  have  seen,  that  to  bring 
a  case  within  the  statute,  the  condition  must  be  esqpress, 
for  it  must  be  set  forth  in  the  instrument. 

We  are,  therefore,  of  opinion  that  the  court  did  not 
err  in  its  ruling  upon  the  third  note. 
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For  the  errors  hereinbefore  noticed  the  judgment  below 
will  have  to  be  reversed. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings  in  accord^ce 
with  this  opinion. 


fI69       ^^ 
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PBAcncE. — Supreme  OourL — Law  of  the  Oase, — Where,  on  the  trial  of  a 
caase  in  the  circuit  conrt,  a  certain  theory  of  law  is,  with  the  consent  of 
both  parties,  acted  upon  as  goyeming  such  cause,  the  supreme  court,  on 
appeal,  will  apply  the  same  theory,  as  the  law  of  the  case,  in  the  exam- 
ination of  the  matters  presented  by  the  record. 

Replevin. — Sale  (/  ChaiieU. —  Warranty, — Breach. — Evidence. — ^Where,  on 
the  exchange  of  one  chattel  for  another,  the  owner  of  the  one  warrants 
its  soundness,  aa  part  of  the  contract,  and  the  -other,  alleging  Breach  of 
such  warranty,  tenders  back  what  he  received,  demands  the  return  of 
what  he  parted  with,  and  on  refusal  replevies  the  same,  on  the  trial  of 
such  cauHe,  on  the  assumption  by  both  parties  that  such  action  can  be 
maintained  for  such  breach,  evidence  may  be  admitted  tending  to  prove 
the  warrantor's  knowledge  of  the  allied  defect  at  the  time  he  made 
such  warranty. 

Same. — Ifutruetions  to  Jury. — Fcdae  Bepreaentaiumi. — On  the  trial  of  such 
cause,  it  was  not  error  for  the  court  to  instruct  the  jury  that  the  plain- 
tiff's evidence  was  intended  to  show  such  sale  to  have  been  void,  because, 
«t  the  time  of  making  it,  the  defendant,  knowing  the  property  to  be 
ansound,  faloely  and  fraudulently  warranted  it  to  be  sonnd ;  and  because 
the  defendant,  not  knowing  it  to  be  true,  represented  to  be  true,  that 
which  was  false ;  upon  which  warranty  and  representation  the  plaintifi 
had  a  rif^ht  to  and  did  rely.  Such  instruction  not  assuming  facts  to  have 
been  proved. 

PSAcncE. — LutrueUom  to  Jwry* — ^Where  the  substance  of  instructions  asked 
and  refused  is  embraced  in  others  given  to  the  jury,  such  refusal  is  not 
error. 

Prom  the  Dearborn  Circuit  Court. 

N.  S.  Oivan  and  J.  Schioartz^  for  appeUant. 
F.  Adkinsoriy  W.  JET.  Bainhridge  and  Q.  M.  BobertSj  for 
appellee. 
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Perkins,  J. — ^We  copy  the  statement  of  this  case  firom 
appellant's  brief  as  follows : 

"  This  was  an  action  of  replevin  for  the  recovery  of  a 
horse,  commenced  before  a  justice  of  the  peace,  by  the 
appellee,  against  the  appellant. 

^'  On  appeal  from  the  justice,  upon  a  trial  in  the  circuit 
court  before  a  jury,  the  appellee  again  had  a  verdict  and 
judgment.  The  appellant  moved  the  court  for  a  new 
trial,  which  was  overruled  and  he  excepted.  The  evi- 
dence is  in  the  record. 

"The  controversy  grew  out  ot  a  trade  between  the 
parties.  The  appellee  traded  to  the  appellant  the  horse 
replevied  for  a  mule  and  twenty  dollars.  Appellee 
claimed  that  the  mule  was  glandered  at  the  time  of  the 
trade,  and  that  the  appellee  knew  it,  but  falsely  repre- 
sented and  warranted  the  mule  to  be  sound;  that  upon 
the  appellee's  ascertaining  the  unsoundness  of  the  mule,'' 
he  went.  to-»appellant  and  offered  to  give  back  the  mule 
and  money,  but  the  latter  declined  to  receive  them.  Ap- 
pellee demanded  his  horse.  The  next  day  the  mule  died. 
On  the  Monday  after,  appellee  tendered  back  the  twenty 
dollars  and  again  demanded  the  horse,  which  appellant 
refused  to  return,  and  appellee  commenced  this  suit. 

"  The  appellant  claims  that  the  appellee  first  offered  to 
trade,  that  the  mule  was  sick  at  the  time,  that  appellee 
saw  and  knew  it,  that  appellant  made  no  false  represen- 
tations about  the  condition  of  the  mule,  and  that  if  the 
mule  was  glandered,  he  had  no  knowledge  of  it.  Such 
was  the  issue  between  the  parties." 

The  only  alleged  error  assigned  in  this  court  is,  that  the 
court  below  erred  in  overruling  the  motion  for  a  new 
trial.    The  grounds  of  that  motion  were  these : 

1.  The  verdict  was  not  supported  by  the  evidence. 

2.  The  admission  of  illegal  evidence. 

8.    The  giving  and  refusing  to  give  instructions. 
This  case  was  tried  in  the  circuit  court  upon  the  theory, 
conceded  by  both  parties  to  be  correct,  that  if  the  appel- 
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lant  warranted  the  male  to  be  eound,  and  there  was  a 
breach  of  the  warranty,  or  if  he  fraudulently  represented 
the  mule  to  be  sound  when  it  was  not,  the  appellee,  hav- 
ing tendered  back  the  mule  and  the  money  which  h^  re- 
ceived for  the  horse,  could  maintain  replevin  for  the  horse. 

On  this  theory  of  the  law  of  the  case,  which  this  court 
must  act  upon  in  deciding  it,  (the  case  having  been  tried 
upon  it  below  with  the  concurrence  of  both  parties,)  it  is 
perfectly  clear  that  the  verdict  below  was  sustained  by 
the  evidence.  But  if  a  portion  of  that  evidence  was  ille- 
gally admitted,  it  may  have  vitiated  the  verdict.  Such  is 
not  the  fact.  '  It  was  within  the  issues  upon  which  thb 
cause  was  tried,  for  the  appellee,  the  plaintifi*  below,  to 
prove  that  the  appellant,  the  defendant  below,  knew  that 
the  mule  he  traded  to  the  appellee  had  the  glanders.  The 
evidence,  which  it  is  claimed  was  illegally  admitted,  tend- 
ed to  prove  that  the  mule  had  been  exposed  to  that 
disease,  as  appellant  well  knew ;  and  further,  that  some 
of  appellant's  horses  had  had  the  glanders  and  died  of 
the  disease,  on  his  own  farm,  under  his  own  observation, 
whereby  he  had  acquired  a  knowledge  of  the  symptoms, 
and  progress  to  a  fatal  termination,  of  that  disease,  ^ow, 
when  the  appellant  traded  the  mule,  the  animal  was 
sick  with  the  glanders,  but  he  represented  to  the  appel- 
lee that  what  ailed  the  mule  was  want  of  food ;  that  he 
had  been  starved,  etc.,  giving  some  plausible  reasons  why 
his  sickness  was  nothing  serious,  and  would  be,  probably, 
only  temporary.  The  evidence  objected  to  tended  to 
show  that  the  appellant  was  concealing  the  truth  about 
the  matter  and  making  false  representations. 

We  think  the  court  did  not  err  in  refusing  the  instruc- 
tions asked  by  the  appellant  for  the  reason  that  they 
were.  aU  substantially  embraced  by  the  instructions  given 
by  the  court  The  following  instruction  was  excepted  to 
on  the  ground  that  it  assumed  facts  to  be  proved. 

"  Testimony  has  been  introduced  tending  to  show  that, 
prior  to  the  bringing  of  this  action,  the  plaintiff  and  de- 
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fendant  traded  and  exchanged  animals,  the  plaintiff  deliy- 
ering  to  defendant  a  horse,  and  defendant  delivering  to 
plaintiff  a  mule,  and  twenty  dollars,  as  the  difference 
between  the  two.  The  plaintiff,  to  maintain  his  action, 
has  introduced  testimony  intended  to  show  tiiat  said  ex- 
change or  sale  was  and  is  void ; 

^  1.  Becaase  defendant  falsely  and  fraudulently  warrant- 
ed the  said  mule  to  be  sound,  knowing  that  it  was 
unsound,  upon  which  representation  the  plaintiff  had  a 
right  to  and  did  rely. 

^^  2.  Because  the  defendant  represented,  as  an  affirma- 
tive fact  upon  which  the  plaintiff  relied,  that  said  mule  was 
sound  without  knowing  that  such  representation  was 
true;  when  in  truth  and  in  fact  such  representation  was 
felse  and  untrue ;  wherefore  plaintiff  seeks  to  avoid  or 
rescind  the  contract  of  sale  and  recover  the  possession  ot 
the  horse  delivered  by  him  to  defendant.'^ 

We  do  not  think  the  objection  well  taken.  See,  as 
bearing  upon  the  questions  in  this  case,  Htdl  v.  Kirkpat^ 
tick,  4  Ind.  687 ;  Krewsan  v.  Cloud,  46  Ind.  278;  Base  v. 
Hurley,  89  Ind.  77 ;  Lewis  v.  Masters,  8  Blackf.  244. 

The  judgment  is  affirmed,  with  costs. 


BUKBAKK  V.  DyEB. 

Lahdlobd  axd  Tevabt.— Teiuml  JBb&fui^  Over.^Saie  if  LeCHOoUL^Uhf- 
OMjf  from  Year  to  Year.— Liability  /or  BenL—Nciio6.--Eoidm<».--BnDer 
qf  an  Admimetrator. — ^The  administrator  with  the  will  annexed  of  the 
estate  of  a  deceased  testator  leased,  in  writing,  certain  premises  of  such 
estate,  to  a  tenant,  for  one  year,  at  a  fixed  rent  for  the  term,  payable  in 
specified  monthly  instalments,  and  after  the  expiration  of  such  leaae^ 
whilst  sueh  tenant  was,  holding  orer,  sold  and-eoBYef«d  the  leaeed  pnin- 
isee  to  a  poichaser,  by  the  order  of  the  proper  eonrt.  And  soch  teniint, 
having  fall  notice  of  such  sale,  without  making  any  new  contract,  con- 
tinned  to  occupy  said  premises,  paying  rent  therefor  at  the  rate  men- 
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iKNied  ia  rach  written  lease,  for  two  monthi  after  such  sale,  when,  On 
merely  verbal  notice  to  the  pnrchaeer,  he  quitted  each  lease. 

Hdd,  that  such  tenant,  so  holding  over,  became  the  tenant  from  year  to 
year  of  sach  purchaser,  and  was  liable  for  the  full  year's  rent  com- 
mencing with  the  time  of  such  sale. 

BleU  alao,  on  salt  for  such  rent,  that  the  tenant  ooold  not  introduce  evi* 
denoe  of  a  parol  contract  with  such  administrator,  contemporaneous  with 
such  written  lease,  that  after  the  expiration  of  such  lease  the  tenancy 
should  continue  only  as  one  from  month  to  month,  such  administrator 
having  no  power  to  encumber  such  realty  beyond  the  time  when  his  in- 
terestin  such  land  would  oease^  which  in  this  case  was  at  the  time  of 
such  sale. 

Pleadiho. — ISrayer  for  Bdi^. — ^Where  the  same  cause  of  action  is  stated 
in  different  forms  in  each  of  the  several  paragraphs  of  a  pleading,  the 
prayer  for  relief,  as  to  all  the  paragraphia  is  properly  placed  at  the  close 
of  the  last  paragraph  only. 

FBAcncoL — Stiprtme  OourL — AmgnmmU  cf  Error  j-^An  independent  assign- 
ment of  error,  amongst  others,  that  "  there  are  other  manifest  errors  in 
the  record"  is  too  indefinite  to  present  any  question  to  the  supreme 
court. 

Sajol — Cbuss  for  Nmo  TnaL — ^ICatter,  which  is  only  good  as  cause  in  a  mo- 
tion for  a  new  trial,  can  not  be  presented  to  the  supreme  courts  on  Appeal, 
by  an  assignment  thereof  as  error. 

Same. — IfutrucHonB  to  Jwry. — Where  instructions  to  the  jury,  the  giving  or 
refusal  to  give  which  is  complained  o^  are  not  in  the  record  on  appeal, 
no  question  in  relation  thereto  is  thereby  presented  to  the  supreme  court 

From  the  Vanderburgh  Circuit  Court* 

J.  S.  Buchanan^  H.  C.  Gooding  and  C.  Buchanan^  for 
api>ellant. 

A.  Djfer,  J.  M»  ShaelUeford  and  B.  D.  Bickardaony  for 
appellee. 

HowK,  J. — ^Thifl  was  an  action  by  appellee,  as  plaintiff, 
against  appellant,  as  defendant,  in  the  court  below,  for 
the  recovery  of  rent  alleged  to  be  due  and  unpaid.  Ap- 
pellee's complaint  was  in  two  paragraphs.  In  the  first 
paragraph,  it  was  simply  alleged  that  appellant  was  in- 
debted to  appellee  in  the  sum  of  two  hundred  and  seven- 
ty-fire dollars  for  rent  of  store  on  Main  street,  between 
Water  and  First  streets,  in  the  city  of  Evansville,  Van- 
derburgh county,  Indiana,  from  March  Ist  to  August  1st, 
1873,  no  part  of  which  had  been  paid. 
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*  In  the  second  paragraph  of  his  complaint,  appellee  al- 
'  leged,  in  sabertance,  that  one  Alvah  Johnson,  administra- 
tor of  the  estate  of  Octavia  E.  Lewis,  deceased,  being  in  pos- 
session of  store  No.  4,  Main  street,  in  Evansville,  on  the  — 

day ,  1871,  by  a  written  lease,  then  made  between  him 

and  the  appellant,  a  copy  of  which  was  annexed  to  said 
complaint,  leased  to  the  appellant  the  said  premises  for 
one  year,  commencing  September  15th,  1871,  for  six  hun- 
dred and  sixty  dollars  per  year,  payable  in  monthly  instal- 
ments of  fifty-five  dollars  per  month;  that  by  virtue 
thereof  appellant  took  possession  of  said  premises  and 
was  possessed  thereof  on  and  after  September  15th,  1872, 
and  remained  in  possession  thereof  until  March  1st,  1878, 
making  no  new  contract  for  the  rent  thereof;  that  on  the 
—  day  of  January,  1873,  said  Johnson,  by  his  deed,  made 
under  an  order  of  the  Vanderburgh  court  of  common 
pleas,  sold  and  conveyed  said  demised  premises  to  the 
appellee,  of  which  the  appellant  had  due  notice ;  that 
during  February,  1878,  the  appellant  paid  the  appellee  all 
the  rent  due  for  January  and  February,  1878;  that  on 
March  1st,  1873,  the  appellant  vacated  said  premises 
without  notice,  except  that  on  February  20th,  1873,  he 
verbally  informed  the  appellee,  through  his  agent,  that  he 
intended  to  vacate  said  premises  on  or  about  March  Ist, 
1873;  that  said  premises  had  remained  vacant  until  tlie 
commencement  of  this  action,  and  that  no  part  of  the 
money,  due  for  said  time,  had  been  paid.  And  judgment 
was  demanded  for  two  hundred  and  seventy-five  dollars, 
as  the  rent  of  said  premises  until  August  Ist,  1873,  and 
for  all  proper  relief. 

Appellant  demurred,  separately,  to  each  paragraph  of 
the  complaint,  for  the  want  of  sufficient  facts  therein  to 
constitute  a  cause  of  action,  which  demurrers  were  sev>- 
erally  overruled  by  the  court  below,  and  to  these  decisions 
appellant  excepted.  Appellant  then  answered  in  two 
paragraphs,  as  follows : 

1.    A  general  denial;  and, 
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2.  That  on  September  15th,  1871,  appellant  entered  into 
the  written  lease  mentioned  in  appellee's  complaint,  and 
continued  to  hold  under  said  lease  to  June  15th,  1872 ; 
that  when  said  lease  was  entered  into,  the  appellant  and 
said  Alvah  Johnson,  adminbtrator  of  the  estate  of  Octavia 
Lewis,  deceased,  entered  into  a  parol  agreement,  whereby 
it  was  agreed  by  and  between  said  Johnson  and  appellant, 
that,  after  the  expiration  of  said  written  lease,  appellant 
was  to  continue  to  hold  said  store-room,  as  a  tenant  £rom 
month  to  month ;  and  that  when  the  appellee  purchased 
said  premises  the  appellant  continued  in  the  possession 
thereof  without  any  different  agreement,  or  the  creation 
of  any  other  or  different  tenancy  than  that  of  tenant  from 
month  to  month ;  that  appellant,  in  February,  1873,  paid 
appellee  the  rent  in  full  for  said  premises  to  March  Ist, 
1873,  and  then  notified  the  appellee  that  he  would  vacate 
and  deliver  up  said  premises  on  March  Ist,  1873;  that  the 
appellant,  on  March  Ist,  1873,  did  quit  the  possession  of 
said  premises,  and  delivered  up  the  keys  thereof  to  ap- 
pellee. 

And  appellee  demurred  to  the  second  paragraph  of  i^- 
pellant's  answer,  for  the  want  of  sufficient  facts  in  said 
paragraph  to  constitute  a  defence  to  this  action,  which 
demurrer  was  overruled  by  the  court  below,  to  which 
decision  appellee  excepted.  And  appellee  then  replied, 
by  a  general  denial,  to  said  second  paragraph  of  the  an- 
swer.  And  the  action,  being  at  issue,  was  tried  by  a  jury, 
who  returned  a  verdict  for  the  appellee  and  assessed  his 
damages  at  two  hundred  and  sixty-eight  dollars  and  thirty- 
four  cents. 

Upon  written  causes  filed,  appellant  moved  the  court 
below  for  a  new  trial  of  the  action,  which  motion  was 
overruled,  and  to  this  decision  appellant  excepted,  and 
judgment  was  rendered  upon  th^  verdict. 

In  this  court,  the  appellant  has  assigned  eight  alleged 
errors,  the  first  five  of  which  are  not  available  to  the 
appellant  in  their  present  form,  in  this  court,  for  any  pur- 
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pose.  They  state  matters  which,  if  put  in  proper  form 
and  made  sufficiently  specific,  might  possibly  constitute 
good  causes  for  a  new  trial  of  this  cause,  if  presented  in 
a  motion  for  such  new  trial  to  the  court  below.  The 
other  three  alleged  errors  are  as  follows : 

6.  The  court  below  overruled  appellant's  demurrers  to 
the  complaint; 

7.  The  court  below  refused  to  grant  a  new  trial,  and 
rendered  judgment  on  the  erroneous  verdict  of  the  jury ; 
and, 

8.  There  are  other  manifest  errors  in  the  record. 
Appellant's  learned  attorneys  have  wholly  failed  to  point 

out  any  objection  to  or  defect  in  either  paragraph  of  the 
complaint.  They  say  that  there  was  no  prayer  for  any 
relief  at  the  end  of  the  first  paragraph  of  the  complaint 
But  this  was  not  necessary.  Where  the  same  cause  of 
action  is  stated,  in  different  forms,  in  two  or  more  para- 
graphs of  a  complaint,  the  prayer  for  relief,  as  to  all  the 
paragraphs,  may  well  come,  and  properly  does  come,  at  the 
end  of  the  last  paragraph.  There  was  no  error,  in  the 
overruling  of  appellant's  demurrers  to  appellee's  com- 
plaint. 

The  eighth  alleged  error  presents  no  question  for  our 
consideration.  It  is  entirely  too  vague  and  indefinite. 
If  the  appellant,  in  any  case,  can  not  discover  and  point 
out  to  this  court,  in  plain  and  intelligible  language,  the 
alleged  errors  of  the  court  below,  of  which  he  complains, 
he  need  not  flatter  or  delude  himself  with  the  idea  that 
this  court,  or  any  of  its  judges,  will  devote  a  moment's 
time  to  an  idle  search  for  such  alleged  errors.  It  will  not 
be  done. 

The  only  remaining  alleged  error  is  the  seventh ;  and 
by  this  error  we  understand  the  appellant  to  mean,  al- 
though it  is  not  so  written,  that  the  court  below  erred  in 
overruling  his  motion  for  a  new  trial.  In  his  motion, 
appellant  assigned  eleven  different  causes  for  such  new 
trial,  as  follows : 
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1.  The  verdict  was  not  sustained  by  sofficient  evidence. 

2.  The  verdict  was  contrary  to  law. 

3.  Error  of  law,  occurring  at  the  trial  and  excepted 
to,  in  excluding  offered  evidence,  setting  it  out  at  length. 

The  next  seven  causes  were  alleged  errors  of  law,  oc- 
curring at  the  trial  and  excepted  to,  in  refusing  to  give,  and 
in  giving,  certain  specified  instructious  to  the  jury. 

11.    Because  the  damages  were  excessive. 

The  instructions  which  the  court  below  refused  to  give 
the  jury,  and  the  instructions  which  the  court  below  did 
give  the  jury,  are  none  of  them  in  the  record.  So  that 
there  is  no  question  before  us,  in  relation  to  the  instruc* 
tions,  either  those  given  to  the  jury,  or  those  which  the 
court  below  refused  to  give.  Beally,  the  only  question 
before  us,  which  appellant's  counsel  seem  to  rely  upon  for 
a  reversal  of  the  judgment  of  the  court  below,  is  ,whether 
the  court  erred  or  not,  in  the  exclusion  of  certain  evidence 
offered  by  appellant.  Appellant  had  entered  into  the 
possession  of  the  premises,  described  in  the  complaint, 
under  a  written  lease  for  the  term  of  one  year,  at  a  speci- 
fied annual  rent,  payable  in  specified  monthly  instalments. 
After  the  expiration  of  the  written  lease,  on  September 
Ist,  1872,  appellant  held  over,  and  had  remained  in  pos- 
session of  the  demised  premises,  until  March  Ist,  1878, 
during  which  time  he  had  made  the  same  monthly  pay- 
ments of  rent,  as  had  been  specified  in  the  written  lease. 
The  theory  of  appellee's  case  was,  that  by  holding  over 
after  the  expiration  of  the  year  specified  in  the  written 
lease^  without  any  new  contract  or  agreement,  appellant 
had  become  the  tenant  of  the  demised  premises  for  another 
year,  or  until  September  1st,  187S,  for  the  same  annual 
rent,  and  payable  in  the  same  monthly  instalments,  as 
specified  in  said  written  lease.  And  so,  upon  the  trial  in 
the  court  below,  the  appellee,  to  make  out  his  case,  had 
put  in  evidence  the  written  lease,  and  had  shown  that 
appellant  had  continued  in  possession  of  the  demised 
premises  after  the  expiration  of  said  lease,  paying  the 
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same  monthly  rent  as  before,  until  March  Ist,  1873,  and 
then  left  the  premises,  and  the  sale  and  conveyance  to 
appellee,  under  the  order  .of  the  Vanderburgh  common 
pleas  court,  on  January  17th,  1878,  of  the  demised  prem- 
ises. To  meet  ap^Uee's  case,  thus  made,  appellant  offered 
to  prove,  on  the  trial,  by  himself  and  other  competent 
witnesses,  that  at  the  time  the  written  lease  was  made, 
appellant  and  Alvah  Johnson  made  a  separate  and  inde- 
pendent parol  agreement,  that  after  the  expiration  of  the 
one  year  of  the  written  lease  the  appellant  was  to  have 
the  property  by  the  month,  and  that  after  the  expiration 
of  said  lease  appellant  remained  in  said  property  and  paid 
rent  therefor  by  the  month  to  the  lessor,  and  the  same 
was  accepted  by  the  lessor,  the  lessee  and  lessor  both  act- 
ing upon  said  parol  agre^nent  and  carrying  out  the  same ; 
that  said  lessor  positively  refused  to  lease  by  the  year  for 
more  than  one  year,  for  the  reason  that  it  was  his  duty, 
as  executor,  to  sell  the  property. 

To  this  offered  evidence,  the  appellee  objected,  and  the 
court  below  sustained  the  objection  and  excluded  from  the 
jury  the  evidence  so  offered,  and  to  this  decision  appellant 
excepted. 

It  will  be  seen  from  this  offered  evidence^  that  appellant 
based  his  defence  to  appellee's  action  upon  the  alleged 
fact,  that  after  the  expiration  of  the  written  lease,  he 
became  the  tenant  from  month  to  month  of  the  demised 
premises,  and  so  continued  until  he  left  them,  under  a 
parol  contract  entered  into  between  him  and  said  Alvah 
Johnson,  at  the  same  time  they  executed  the  said  written 
lease. 

The  record  does  not  disclose  what  appellee's  objections 
were  to  the  admission  of  the  offered  evidence ;  but  it  is 
very  clear  to  our  minds,  that  the  alleged  fact,  which  ap- 
pellant sought  to  prove  by  the  offered  evidence,  was,  in 
this  case,  wholly  immaterial.  It  abundantly  appears 
throughout  the  entire  record  of  this  case,  that  the  only 
estate,  which  Alvah  Johnson,  the  lessor  of  the  appellant, 
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had  in  the  demised  premises,  was  the  special  and  qualified 
estate  he  had  therein,  by  reason  solely  of  the  facts  that 
he  was  administrator,  with  the  will  annexed,  of  the  estate 
of  Octavia  E.  Lewis,  deceased,  and  that  said  demised 
premises  were  a  part  of  said  decedent's  estate.  Alvah 
Johnson  could  not  give  the  appellant  a  larger  estate  in 
said  demised  premises,  than  his  own  estate  therein.  And 
therefore  it  was  immaterial  what  Alvah  Johnson's  con- 
tract with  appellant  might  be,  or  what  the  terms  of  such 
contract  were.  When,  under  the  order  of  the  Vanderburgh 
common  pleas  court,  the  demised  premises  were  sold  and 
conveyed  to  appellee,  the  special  and  qualified  estate  of 
Alvah  Johnson,  in  said  premises,  at  once  ceased,  and  eo 
instanti  appellant's  leasehold  estate  under  Johnson,  in  said 
premises,  also  ceased.  We  hold,  therefore,  that  the  evi- 
dence, offered  by  appellant,  was  properly  excluded  from 
the  jury,  for  the  reason  that  the  alleged  fact,  sought  to  be 
proved  by  the  evidence,  was  wholly  immaterial  in  this 
case. 

It  was  proved  by  appellee,  and  not  denied  by  appellant, 
that  the  latter  had  notice  of  the  sale  of  the  demised  premises 
to  appellee.  Appellant  was  bound  to  know  that  his  lease 
nnder  Johnson  was  determined,  by  the  sale  and  convey- 
ance of  the  demised  premises  to  appellee ;  and  if  he 
wished  any  other  tenancy  under  appellee  than  the  ten- 
ancy from  year  to  year,  which  the  law  itself  created 
where  the  premises  were  occupied  merely  by  the  consent 
of  the  landlord,  he  should  at  once  have  sought  for  such 
other  tenancy,  by  contract  with  the  appellee.  2  R.  8. 
1876,  p.  888,  sec.  2.  By  the  express  terms  of  this  section 
two,  just  cited,  appellant's  tenancy  under  appellee,  of  the 
demised  premises,  was,  in  our  opinion,  a  tenancy  from 
year  to  year. 

It  is  insisted  by  appellant  that  the  appellee,  by  his  own 
acts,  put  an  end  to  the  tenancy,  within  a  short  time  after 
the  appellant  left  the  demised  premises.  Upon  this  point, 
the  evidence  was  confiicting ;  but  it  was  for  the  jury  to 
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reconcile  the  conflicting  evidence,  and  to  determine  which 
of  the  witnesses,  upon  this  and  all  other  points  in  the  case, 
were  the  more  worthy  of  belief.  There  was  evidence 
before  the  jury  tending  to  sustain  appellee's  cause  of 
action,  and  where  this  is  the  case  we  can  not  disturb 
the  verdict  upon  the  mere  weight  of  evidence. 

One  other  cause  for  a  new  trial  was  assigned  in  appel- 
lant's motion,  and  that  was  that  the  damages  assessed 
by  the  jury  were  excessive.  This  question,  appellant's 
counsel  have  not  noticed  in  their  argument,  and  we  might 
well  regard  it  as  waived.  But  we  may  say  that  the  jury, 
having  found  for  appellee,  could  not  have  assessed  his 
damages,  under  the  evidence,  for  any  less  sum  than  they 
did. 

In  our  opinion,  the  court  below  committed  no  error  in 
overruling  appellant's  motion  for  a  new  trial. 

The  judgment  of  the  court  below  is  affirmed,  at  the 
costs  of  the  appellant. 


ElBTLBB  V.  ThB  StATB. 

CBOcmAL  Law. — Ifuiiohneni,--'AUempt  to  Extort  Money  £y  ThnaUfimg  to 
Accuse  cf  Immoral  Conduct. — BlaekmaiL — An  indictment  which  properlj 
lays  the  venue  and  time,  and  allegee  that  the  defendant,  naming  him,  had 
anlawfally  and  felonionalj,  verballj  and  orally,  threatened  to  a  certain 
person,  naming  him,  that  he,  the  defendant,  would  f  alaely  aocoae  him,  each 
person,  of  haring  had  illicit,  sexual  intercourse  with  a  certain  woman, 
naming  her,  bj  causing  such  accusation  to  be  printed  and  published  in 
the  public  newspapers  circulated  among  the  citisens  of  a  certain  place, 
naming  it,  and  by  pnating  and  circulating  among  snch  citiaens  hand- 
bills containing  such  accusation,  with  intent  thereby  to  extort  of  aach 
person  money  and  other  valuables  of  a  description  unknown  to  the  grand 
jurors,  all  of  such  facts  being  specifically  alleged,  is  good  as  a  chaige  of 
an  attempt  to  extort  or  gain  from  such  person  money  or  other  valuable 
aecority  by  threatening  to  accuse  such  person  of  immoral  condoct  which, 
if  true,  would  tend  to  degrade  or  disgrace  him. 
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8A3CB.— jEMience. — MUigatum  of  Pimithment.'-Former  Impri8(mmML'--W^ete 
a  defendant  is  on  trial  for  a  crime,  he  may  g^re  evidence  of  the  fact  that, 
prior  to  such  trial,  he  has  already  suffered  impriaonment  in  the  county 
jail  or  state-prison,  whilst  ander  arrest  and  awaiting  trial  for  the  charge 
upon  which  he  is  heing  tried  or  serving  a  previons,  erroneous  sentence, 
and  the  oonrt  or  jaiy  tzying  such  cause  must  consider  this  evidence  in 
-  mitigation  of  the  punishment  to  he  inflicted  upon  the  defendant. 

Samb. — IrutrucUons  to  Jury, — Character  cf  the  DrfendomL — On  the  trial  of  a 
defendant  in  a  criminal  prosecution,  in  connection  with  a  charge  to  the 
jury  that  '^  evidence  of  good  character  is  admissible  in  criminal  cases, 
and,  when  proved,  is  to  he  taken  into  consideration,  in  determining  the 
guilt  or  innocence  of  the  accused'',  asked  by  the  defendant  to  be  given, 
it  was  error  in  the  court  to  give  the  same  modified  by  adding  thereto  the 
sentence,  ''but  where  the  guilt  is  positively  proved,  then  good  character 
will  not  benefit  the  defendant." 

Bakx. — ^Phx)f  of  the  previous  good  character  of  the  d^endmt  in  a  criminal 
prosecution  is  an  ingredient  to  be  considered,  on  the  trial  thereof,  with- 
out reference  to  the  apparently  conclusive  or  inconclusive  character  oi 
the  evidence  of  the  defendant's  guilt. 

From  the  Marion  Criminal  Circuit  Court. 

B.  K.  Elliott  and  A.  O.  Ayres,  for  appellant. 
J*.  E*  HeUeVy  Prosecuting  Attorney,  and  €fi  A*  BusHrk^ 
Attorney  General,  for  the  State. 

NiBLACK,  J. — ^The  indictment  in  this  case,  which  was 
returned  into  court  on  the  11th  day  of  November,  A.  D. 
1875,  by  the  grand  jury  for  Marion  couirty,  charged  "that, 
on  the  1st  day  of  August,  A.  D.  1874,  at  and  in  said 
county  and  state,  one  John  Kistler  did,  then  and  there, 
unlawfully  and  feloniously,  verbally  and  orally,  make 
threats  to  one  Adam  Hereth  that  he,  the  said  Kistler, 
would  falsely  accuse  the  said  Adam  Hereth  of  certain 
immoral  conduct  which,  if  true,  would  tend  to  and  would 
degrade  and  disgrace  the  said  Hereth,  to  wit,  that  he,  the 
said  Adam  Hereth,  had  been  keeping  one  Nellie  Deloss 
as  his,  the  said  Adam  Hereth's,  mistress,  and  had,  at 
divers  times  and  places,  had  sexual  intercourse  with  and 
carnal  knowledge  of  her,  the  said  Nellie  Deloss,  not  being 
lawfully  married  to  her,  the  said  Nellie  Deloss,  and  having 
then  and  there  a  lawful  wife  living,  which  said  charge 
Vol.  LIV.— 26 
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and  accosation  he,  the  said  John  Kistler,  did,  then  and 
there,  verbally  and  orally,  to  the  said  Hereth,  threaten  to 
publish,  by  having  it  printed  in  the  public  newspapers 
and  prints,  then  and  there  in  circulation  among  the  people 
of  said  county  and  state,  and  by  having  the  same  printed 
in  the  form  of  circulars  and  handbills,  and  distributed 
among  the  people  of  said  county,  with  intent,  then  and 
there  and  thereby,  to  extort,  gain  and  obtain  from  him, 
the  said  Adam  Hereth,  chattels,  moneys  and  valuable 
securities  of  him,  the  said  Adam  Hereth,  the  kind,  char- 
acter, description  and  value  of  said  chattels,  moneys  and 
valuable  securities  being  to  said  jurors  unknown,  and 
with  intent,  then  and  there  and  thereby,  to  gain  other 
pecuniary  advantages  of  said  Hereth,  the  exact  nature  of 
which  are  to  the  grand  jurors  unknown  and  can  not  be 
given." 

A  motion  to  quash  the  indictment  was  entered  and 
overruled,  and  the  defendant  excepted. 

Upon  a  plea  of  not  guilty,  and  a  trial  by  a  jury,  there 
was  a  verdict  of  guilty,  fixing  the  punishment  at  impris- 
onment for  three  years  in  the  state-prison.  The  court, 
after  considering  and  overruling  a  motion  for  a  new  trial, 
and  properly  noting  exceptions,  rendered  judgment  on 
the  verdict. 

The  appellant  assigns  for  error  in  this  court, — 

First.  The  overruling  of  the  motion  to  quash  the  in- 
dictment. 

Second.    The  overruling  of  the  motion  for  a  new  trial. 

This  case  was  in  this  court  before,  on  a  previous  indict- 
ment. See  Kessler  [Kistler  ]  v.  The  State,  50  Ind.  229.  The 
indictment  was  then  held  to  be  defective,  and  the  judg- 
ment on  it  was  reversed  on  that  account. 

The  indictment  now  before  us  is  free  from  the  objection 
held  to  be  well  taken  to  the  former  indictment,  and  is,  we 
think,  substantially  sufficient  under  the  statute.  See  2  R. 
S.  1876,   p.  449,     We   are,  therefore,  of  the  opinion 
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that  the  court  did  not  err  in  overruling  the  motion  to 
quash  the  indictment. 

On  the  trial  of  the  cauee,  the  appellant  offered  to  prove, 
in.  mitigation  of  any  punishment  which  might  be  adjudged 
against  or  inflicted  upon  him,  that  he  had  already  been 
imprisoned  in  the  county  jail  and  in  the  state-prison,  for 
the  period  of  eighteen  months,  for  the  same  offence  on 
which  he  was  then  on  trial.  The  court  refused  to  permit 
him  to  make  this  proof,  and  that  refusal  was  one  of  the 
causes  assigned  for  a  new  trial. 

Our  constitution  provides  that  ^^  cruel  and  unusual  pun- 
ishments shall  not  be  inflicted,"  and  that  ^'all  penalties 
shall  be  proportioned  to  the  nature  of  the  offence."  See 
Constitution,  art.  I,  sec.  16, 1  R.  8. 1876,  p.  28. 

This  provision  of  our  constitution,  which  is  so  entirely 
in  accord  with  the  principles  of  natural  justice  and  of  an 
enlightened  public  policy,  lays  down  certain  fundamental 
rules,  which  are  obligatory  in  the  administration  of  public 
justice  in  this  state. 

According  to  the  old  law,  all  the  jury  had  to  do  was' 
to  determine  the  question  of  guilt  or  innocence.  It  was 
the  duty  of  the  court,  after  a  verdict  of  guilty,  to  declare 
the  punishment  which  the  law  imposed.  If  any  discre- 
tion was  permitted  as  to  the  punishment,  that  discretion 
was  exercised  by  the  court  alone.  Circumstances,  whether 
in  aggravation  or  in  mitigation,  were  considered  by  the 
'  court,  when  brought  to  its  attention  by  the  evidence. 

We  think  it  still  the  correct  practice,  where  it  devolves 
on  the  court  to  determine  the  punishment,  either  upon  its 
own  finding  or  on  a  plea  of  guilty,  for  it  to  hear  evidence 
in  aggravation  or  in  mitigation,  as  the  case  may  be,  where 
there  is  any  discretion  as  to  the  punishment. 

In  our  present  criminal  code,  it  is  enacted  that,  ^'  When 
the  defendant  is  found  guilty,  the  jury  must  state  in  their 
verdict  the  amount  of  fine,  and  the  punishment  to  be  in- 
flicted."   2  R.  8. 1876,  p.  404,  sec  116. 

This  is,  in  substance,  a  reenactment  of  what  has  long 
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been  the  law  in  our  state.  Hence,  our  juries,  in  criminal 
causes,  are  not  only  required  to  determine  the  punish- 
ment, where  there  is  a  verdict  of  guilty,  but  are  also  iur 
vested  with  all  the  discretionary  power  in  regard  to  such 
punishment  that  formerly  belonged  exclusively  to,  and 
which  under  certain  circumstances  is  still  exercised  by, 
the  courts.  While  punishing  the  guilty,  they  are,  equally 
with  the  courts,  required  to  see  to  it  that  no  cruel  and  un- 
usual punishments  are  inflicted,  and  that  all  penalties  are 
proportioned  to  the  nature  of  the  offence. 

In  considering  the  question  of  the  nature  or  the  extent 
of  the  punishment,  the  juries  are  now  fairly  entitled  to 
all  the  latitude  which  the  courts  have  rightly  exercised,  in 
hearing  evidence  tending  to  enlighten  them  in  the  exer- 
cise *of  a  sound  judicial  discretion.  Where  a  person  has 
already  suffered  some  punishment  on  account  of  an 
alleged  offence,  we  think  he  ought  to  be  entitled  to  prove 
such  punishment  in  mitigation  of  any  further  punishment 
which  might  be  inflicted,  on  a  subsequent  trial  for  the 
*same  offence.  Any  other  rule  would  make  it  hazardous 
for  a  person  convicted  on  an  erroneous  judgment  to  ask 
for  a  reversal  of  the  judgment  after  any  considerable 
portion  of  the  punishment  has  been  inflicted.  Any  other 
rule  would  have  the  effect,  in  many  cases,  of  withholding 
evidence  proper  to  be  considered  in  adjusting  the  punish- 
ment to  the  nature  of  the  offence.  So,  where  a  defendant 
has  been  imprisoned  in  the  county  jail,  on  a  criminal  * 
charge,  previous  to  his  trial,  we  think  he  is  entitled  to 
prove  that  imprisonment  on  the  trial,  as  a  circumstance 
to  be  considered  by  the  jury  in  connection  with  the  pun- 
ishment, if  he  shall  be  found  guilty. 

We  are  of  opinion,  therefore,  that  the  court  erred  in 
refusing  to  permit  the  appellant  in  this  cause  to  prove  his 
previous  imprisonment  in  the  county  jail  and  in  tiie  state- 
prison,  in  mitigation  of  the  subsequent  punishment  which 
was  liable  to  be  inflicted  upon  him,  and  as  the  punish- 
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ment  imposed  was  greater  than  the  minimum  authorized 
in  such  cases,  he  may  have  been  ii^ured  by  this  refiisal. 

After  the  evidence  had  been  concluded,  the  appellant, 
amongst  other  things,  requested  the  court  to  instruct  the 
jury  that  "evidence  of  good  character  is  admissible  in 
criminal  cases,  and,  when  proved,  is  to  be  taken  into  con- 
sideration in  determining  the  guilt  or  innocence  of  the 
accused."  This  instruction  the  court  gave,  but  with  the 
following  modification;  "But  where  the  guilt  is  posi- 
tively proved,  then  good  character  will  not  benefit  the  de- 
fendant." To  this  modification  the  appellant  excepted, 
and  the  action  of  the  court  in  making  it  was,  also, 
assigned  as  one  of  the  causes  for  a  new  trial. 

It  was  formerly  very  generally  held  that  the  previous 
good  character  of  the  defendant,  in  a  criminal  proceeding, 
could  only  be  taken  into  consideration  in  a  doubtful  case. 
A  leading  caae,  holding  that  view  of  the  law,  is  that  of 
The  United  States  v.  Boudenbtish,  1  Bald.  514.  In  that  case, 
there  was  evidence  of  the  previous  good  character  of  the 
defendant.  The  court  instructed  the  jury  that  evidence 
of  the  previous  good,  or  the  previous  bad,  character  of  the 
defendant,  might,  in  certain  contingencies,  be  considered 
by,  and  have  weight  with  them,  but  that  "  when  the  evi-^ 
dence  is  clear,  either  way,  character  is  out  of  the  ques- 
tion." 

In  8  Buss.  Crimes,  800,  it  is  said  that  "juries  have 
generally  been  told  that  where  the  facts  proved  are  such 
as  to  satisfy  their  minds  of  the  guilt  of  the  party,  character, 
however  excellent,  is  no  subject  for  their  consideration ; 
but  that  when  they  entertain  any  doubt  as  to  the  guilt  of 
the  party,  they  may  properly  turn  their  attention  to  the 
good  character  which  he  has  received.  It  is,  however, 
submitted  with  deference  that  the  good  character  of  the 
party  accused,  satisfactorily  established  by  competent  wit- 
nesses, is  an  ingredient  which  ought  always  to  be  submit- 
ted to  the  consideration  of  the  jury,  together  with  the 
other  facts  and  circumstances  of  the  case.    The  nature  of 
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the  charge  and  the  evidence  by  which  it  is  supported, 
will  often  render  such  ingredient  of  little  or  no  avail ;  but 
the  more  correct  course  seems  to  be,  not,  in  any  case,  to 
withdraw  it  from  consideration,  birt  to  leave  the  jury  to 
form  their  conclusion,  upon  the  whole  of  the  evidence, 
^whether  an  individual  whose  character  was  previously  un- 
blemished, has  or  has  not  committed  the  particular  crime 
for  which  he  is  called  upon  to  answer."  See,  also,  8  Greenl. 
Ev.  25,  in  which  a  like  modern  rule  is  laid  down. 

In  the  case  of  Remsen  v.  The  People^  48  N".  Y.  6,  the 
charge  to  the  jury  in  the  court  below  was,  in  substance, 
very  similar  to  the  one  we  are  considering.  In  reviewing 
that  charge,  the  court  of  appeals  say :  "  It  was  error  to 
charge  the  jury  that  in  any  case  evidence  of  good  char- 
ater  would  be  of  no  avail.  There  is  no  case  in  which  the 
jury  may  not,  in  the  exercise  of  a  sound  judgment,  give 
a  prisoner  the  benefit  of  a  previous  good  character.  Ko 
matter  how  conclusive  the  other  testimony  may  appear 
to  be,  the  character  of  the  accused  may  be  such  as  to 
create  a  doubt  in  the  minds  of  the  jury,  and  lead  them 
to  believe,  in  view  of  the  improbabilities  that  a  person  of 
such  character  would  be  guilty  of  the  offence  charged, 
that  the  other  evidence  in  the  case  is  false  or  the  witnesses 
mistaken.  An  individual  accused  of  crime  is  entitled  to 
have  it  left  to'  the  jury  to  form  their  conclusion  upon  all 
the  evidence  whether  he,  if  his  character  was  previously 
unblemished,  has  or  has  not  committed  the  particular 
crime  alleged  against  him."  The  court  then  cites  Russ. 
Crimes,  and  Greenl.  Ev.,  supra. 

In  the  case  of  Stover  v.  The  People^  66  N.  T.  815,  the  court 
held,  that  it  was  erroneous  to  charge,  that  ^^  when  thel*e 
is  direct  evidence  of  the  commission  of  a  crime  by  a  pris- 
oner, then,  good  character  goes  for  naught." 

The  weight  of  modem  authority  seems  to  be  overwhelm- 
ingly in  favor  of  the  rule  that  proof  of  good  character 
constitutes  an  ingredient  to  be  considered  by  the  jury,  in 
all  criminal  cases,  without  reference  to  the  apparently  con- 
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conluBive  or  inconclusive  character  of  the  other  evidence. 
See  State  v.  Henry y  5  Jones,  K.  C,  65 ;  Bex  v.  Starmardy 
7  Car.  &  P.  673 ;  1  Whart.  Crim.  Law,  7th  Ed.,  644. 

We  are  of  the  opinion  that  the  court  below  also  erred  in 
making  the  modification  it  did  to  the  instruction  prayed 
for  by  the  appellant,  and  in  giving  the  instruction  as  thus 
modified. ' 

Other  questions  are  raised  on  the  record  and  discussed 
by  the  appellant  in  his  brief,  but  the  conclusions  at  which 
we  have  arrived  Tender  it  unnecessary  for  us  to  consider 
them  as  at  present  presented. 

The  judgment  is  reversed,  and  the  clerk  is  directed  to 
issue  the  proper  notice  to  the  warden  of  the  state-prison. 


Thb  Statb  v.  Walls. 

CaaHOTAL  Law. — IndiehnmL — Bsijuhf, — Venue. — ^Whero  an  indictment  «or 
perjury  alleges  that  the  oath  as  a  witness,  upon  which  the  indictment  is 
predicated,  was  administered  in  a  certain  circuit  court,  naming  it,  in  a 
certain  county^  naming  it,  in  the  State  of  Indiana,  it  sufficientlj  appears 
therefrom  that  such  oath  was  taken  in  said  county  and  in  the  State  of 
Indiana. 

BAiBt.—Taiyying  Fa&ely.— Jfa(ertti%  </  the  MaUer  Tati/ied  AhtmL—ln  an 
indictment  for  peijurj,  predicated  upon  the  alleged  false  swearing  of  the 
defendant,  as  to  a  material  matter,  whilst  testifying  as  a  witness  in  a  judi- 
cial proceeding,  it  is  sufficient,  as  to  that  fact,  to  allege  the  names  of  the 
parties  to  the  suit  in  which  the  perjury  is  alleged  to  have  been  commit- 
ted, the  court  where  the  same  was  pending  and  the  defendant  sworn  as  a 
witness,  averring  such  court  or  the  officer  administeiing  such  oath  to 
have  had  competent  authority,  and  the  atatement  9wom  tOf  together  with 
the  proper  averments  showing  it  to  have  been  false. 

Prom  the  Boone  Circuit  Court 

JEC.  C.  WiUsj  Proscuting  Attorney,  and  C  A.  Buskbrk^ 
Attorney  General,  for  the  State. 
W.  B.  WaUsy  for  appellee. 
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Bii>i>u,  J. — ^Indictment  for  peijory,  in  the  following 
wordB: 

^^  The  grand  jurors  for  the  county  of  Boone  and  State 
of  Indiana^  duly  and  legally  empanelled,  charged  and 
8worn  in  open  court,  at  the  !N'ovemher  term  of  the  Boone 
circuit  court  of  said  state,  for  the  year  A.  D.  1875,  to 
enquire  into  felonies  and  certain  misdemeanors  in  and  for 
the  hody  of  said  county  of  Boone  and  ertate  aforesaid, 
upon  their  oath  do  present  that  heretofore,  to  wit,  at  the 
September  term  of  the  Boone  circuit  court,  in  the  year  A. 
D.  1875,  on  the  seventh  day  of  October,  A.  D.  1875,  at 
said  county  of  Boone,  before  the  Honorable  Truman  H. 
Palmer,  sole  judge  of  the  twentieth  judicial  circuit  of 
Indiana,  and  ex  officio  judge  of  the  said  Boone  circuit 
court,  a  certain  issue  between  one  Andrew  Wallace  and 
one  William  B.  Walls,  in  a  certain  suit  brought  by  said 
Andrew  Wallace  against  said  William  B.  Walls,  to  recover 
off  of  and  from  said  William  B.  Walls  money  that  he,  the 
said  William  B.  Walls,  as  the  attorney  of  the  said  Andrew 
Wallace,  had  collected  from  the  firm  of  Wilson  &  Shu- 
mate for  said  Andrew  Wallace,  and  which  he,  the  said 
William  B.  Walls,  had  failed  to  account  to  and  pay  over 
to  the  said  Andrew  Wallace,  wherein  the  said  Andrew 
Wallace  was  plaintiff  and  the  said  William  B.  Walls  was 
defendant,  came  on  to  be  tried  in  due  form  of  law,  the 
■aid  court  then  and  there  having  competent  authority  in 
that  behalf,  and  the  said  issue  was  then  and  there  tried 
by  and  before  the  said  Honorable  Truman  H.  Palmer, 
judge  of  said  Boone  circuit  court  as  aforesaid,  upon  which 
said  trial  one  ^William  B.  Walls  then  and  there  appeared 
as  a  witness  for  and  on  behalf  of  the  said  William  B. 
Walls,  the  defendant  in  the  suit  aforesaid,  and  was  then 
and  there  duly  sworn  and  took  his  corporal  oath  before 
said  court,  which  said  oath  was  then  and  there  adminis- 
tered to  the  Boid  William  B.  Wails  by  one  Levi  Lane,  who 
was  then  and  there  in  writing  the  regularly  appointed 
deputy -clerk  of  said  court,  duly  qualified  and  acting  as 
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sach,  the  said  court  and  the  said  Levi  Lane  then  and 
there  having  competent  authority  in  that  behalf,  that  the 
evidence  which  he,  the  said  William  B.  Walls,  should 
give  to  the  court,  there,  touching  the  matter  then  in 
question  between  the  said  parties,  should  be  the  truth,  the 
whole  truth  and  nothing  but  the  truth,  and  at  and  upon 
the  trial  of  said  issue,  so  joined  between  said  parties,  as 
aforesaid,  it  then  and  there  became  a  material  question 
whether  one  Robert  Wilson,  one  of  the  members  of  the 
firm  of  Shumate  &  Wilson,  had,  at  a  certain  time, 
to  wit,  March  the  10th,  1878,  paid  said  William  B.  Walls 
the  sum  of  fifty  dollars  to  be  applied  on  an  account  he, 
the  said  William  B.  Walls,  as  the  attorney  of  said  Andrew 
Wallace,  then  and  there  had  and  held  against  said  Wil- 
son &  Shumate  for  collection ;  and  the  said  William  B. 
Walls,  then  and  there,  upon  the  trial  of  said  issue,  upon 
his  oath  aforesaid,  feloniously,  wilfully,  corruptly  and 
fisdaely,  before  said  court  aforesaid,  did  depose  and  swear 
in  substance  and  to  the  effect  following,  that  is  to  say, 
that  said  Robert  Wilson  never  did,  at  any  time,  ever  pay 
him  any  money  at  all  to  be  applied  on  the  account  of 
Andrew  Wallace,  which  he,  the  ssdd  William  B.  Walls, 
attorney  as  aforesaid  for  said  Andrew  Wallace,  then  and 
there  against  said  Wilson  &  Shumate  had  and  held  for 
eoUection  in  favor  of  Andrew  Wallace  aforesaid ;  whereas, 
in  truth  and  in  fact,  said  Robert  Wilson  did,  on  or  about 
the  10th  day  of  March,  A.  D.  1873,  pay  to  said  William 
B.  Walls,  attorney  for  said  Andrew  Wallace,  as  aforesaid, 
the  sum  of  fifty  dollars  to  be  applied  on  said  account, 
which  he,  said  William  B.  Walls,  attorney  for  said  Andrew 
Wallace  as  aforesaid,  then  and  there  held  against  said 
firm  of  Wilson  &  Shumate  for  collection  as  aforesidd ; 
and  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  say 
that  the  said  William  B.  Walls,  on  the  said  seventh  day 
of  October,  in  the  year  A.  J).  1875,  at  the  county  afore- 
saidy  before  the  Boone  circuit  court  aforesaid,  upon  the 
trial  aforesaid,  did,  in  manner  and  form  aforesaid,  feloni* 
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ouslj,  wilfully,  corraptly  and  falsely  commit  wilful  and 
corrupt  perjury,  contrary  to  the  form  of  the  statute  in 
such  cases  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Indiana. 

«  Henry  C.  Wills, 

"  Prosecuting  Attorney." 

Upon  motion  of  the  defendant  the  court  quashed  this 
indictment ;  the  state  excepted  and  appealed. 

The  appellee  insists  that  the  ruling  of  the  court  is  right, 
because, — 

1.  The  indictment  does  not  sufficiently  charge  the 
venue  to  be  in  the  county  of  Boone  and  state  of  Indiana. 

We  think  it  does,  throughout  the  entire  indictment. 

2.  That  it  does  not  charge  that  the  oath  was  taken  in 
the  county  of  Boone,  and  state  of  Indiana. 

It  charges  that  the  Boone  circuit  court  is  in  the  county 
of  Boone,  and  state  of  Indiana ;  that  the  oath  was  admin- 
istered in  the  Boone  circuit  court  in  said  county  of  Boone. 
This  is  sufficient.  The  said  county  of  Boone  can  be  in 
no  other  state  than  Indiana. 

8.  That  it  does  not  sufficiently  charge  the  materiality 
of  the  matters  sworn  to. 

We  think  it  does.  In  this  respect  the  common  law 
strictness,  once  required  in  indictments  for  perjury,  in 
such  cases,  is  very  much  relaxed  by  our  statute,  which 
enacte,  thai  «In  indictments  for  perjury  in  a  judicial  pro- 
ceeding,  it  shall  only  be  necessary  to  set  forth,  in  the 
indictment,  the  names  of  the  parties  to  the  suit  in  which 
the  peijury  is  alleged  to  have  been  committed ;  in  what 
court  the  party  charged  wfas  sworn,  and  by  whom,  aver- 
ring such  court  or  officer  to  have  competent  authority ;  the 
statement  sworn  to,  together  with  the  proper  averments 
to  falsify  the  matters  whereof  the  perjury  may  be  assigned; 
without  setting  forth  any  part  of  the  proceedings,  or  the 
authority  of  the  court,  or  officer  be£3re  whom  the  perjury 
is  alleged  to  have  been  committed ;  *  *  *."  2  B.  S. 
1876,  p.  445,  sec.  44. 
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It  Beems  to  iib  that  this  indictment  Bufficiently  fulfils 
every  one  of  the  above  requisites. 

Vfe  have  also  a  statute  which  enacts,  that  ^^No  indict- 
ment or  information  may  be  quashed  or  set  aside  for  any 
of  the  following  defects ; 

<^  First.  For  a  mistake  in  the  name  of  the  court  or 
county  in  the  title  thereof; 

^^  Second.  For  the  want  of  an  allegation  of  the  time 
or  place  of  any  material  fact,  when  the  venue  and  time 
have  once  been  stated  in  the  indictment,  or  information; 

<'  Third.  That  dates  and  numbers  are  represented  by 
figures. 

^^  Fourth.  For  an  omission  of  any  of  the  following 
allegations,  viz.:  *  with  force  and  arms/  ^  contrary  to  the 
form  of  the  statute/  or,  <  against  the  peace  and  dignity  of 
the  Qtate  of  Indiana ; ' 

'^  Fifth.  For  an  omission  to  allege  that  the  grand 
jurors  were  impanelled,  sworn  or  charged ; 

<^  Sixth.  For  any  surplusage  or  repugnant  allegation^ 
when  there  is  sufficient  matter  alleged  to  indicate  the 
crime  and  person  charged ;  nor, 

"  Seventh.  For  any  other  defect  or  imperfection  which 
does  not  tend  to  the  prejudice  of  the  substantial  rights  of 
the  defendant  upon  the  merits."  2  R.  8.  1876,  p.  886, 
sec.  61. 

We  think  all  the  defects  alleged  against  this  indictment, 
if  they  ever  existed,  are  healed  by  the  several  clauses  in 
the  above  section.  The  following  authorities  will  support 
these  general  rules  of  construction,  as  applicable  to  indict- 
ments under  our  code.  The  State  y.Mlisonj  8  Blackf. 
226 ;  The  State  v.  Mathis,  21  Ind.  277 ;  Wall  v.  ITie  State, 
28  Ind.  150;  The  State  y.  Flaggy  25  Ind.  369;  BaUey  v. 
The  Statey  89  Ind.  488;  WUley  v.  ITie  State,  46  Ind.  868. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
and  cause  remanded  with  instructions  to  overrule  the  mo- 
tion to  quash  the  indictment,  and  for  further  proceedings. 
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Thb  Statb  t;.  Jacks. 


Liquor  Law. — IndiobnaU. — Bdaiiing  WUkoui  LieeMe, — ^An  indictment  f or 
retailiag  intoxicating  liqaor  withoat  license  mast  ayer  some  price  for 
which  it  was  sold,  but  need  not  aver  the  quantity  thereof  sold  more  ape- 
eifically  than  that  it  was  less  than  a  qnart. 

From  the  Boone  Circuit  Court. 

H.  C.   WUls^  Prosecuting  Attorney,  and  C  A.  Btis- 
kirkj  Attorney  General,  for  the  State. 
W.  B.  WaUSf  for  appellee. 

Perkins,  J. — Indictment  for  retailing  without  license. 
Indictoient  quashed.  The  indictment  charges  that 
"  Thomas  Jacks,  on  the  14th  day  of  November,  1876,  at," 
etc.,  *^  did  then  and  there,  unlawfully,  for  the  purpose  of 
gain,  sell  intoxicating  liquors  in  a  less  quantity  than  a 
quart  at  a  time,  to  one  James  Cornell,  he,  the  said  Thomas 
Jacks,  not  being  then  and  there  licensed  to  sell  intoxi- 
cating liquors  in  a  less  quantity  than  a  quart  at  a  time." 

The  objections  to  the  indictment  were,  that  it  did  not 
state  the  quantity  nor  the  price  of  the  liquor  sold. 

It  was  held,  in  Divine  v.  The  States  4  Ind.  240,  and  in 
Mare  v.  The  State,  4  Ind.  241,  that  a  failure  to  state  the 
price  constituted  a  fatal  defect  in  an  indictment  like  the 
present.  These  cases  were  followed  in  Segur  v.  The  State, 
6  Ind.  451,  wd  in  Hubbard  v.  The  State,  11  tnd.  564. 

In  Divine  v.  The  State,  supra,  Stuart,  J.,  said :  "  The 
objection  we  find  to  the  indictment  is,  that  there  is  no 
allegation  of  the  price  for  which  the  liquor  was  sold. 
On  motion  to  quash,  this  defect  is  fatal.  Every  fact  essen- 
tial to  be  proved,  should  be  alleged.  Here  the  pleader 
alleges  a  ^  sale,'  which  is  a  conclusion  from  the  facts,  and 
leaves  the  important  element  of  price,  a  fact  essential  to 
support  the  idea  of  sale,  to  be  inferred." 

In  The  State  v.  Mondy,  24  Ind.  268^  a  price,  at  which  the 
liquor  was  sold,  was  stated,  and  it  was  held,  that  the  kind 
and  exact  quantity  of  the  liquor  sold  need  not  be  stated. 
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In  Leary  v.  The  StaUy  89  In<L  860,  the  price  was  stated. 
So  it  was  in  The  State  y.  Bticknery  52  Ind.  278,  and  in 
Burke  V.  The  State,  52  Ind.  522.  We  have  heen  able  to 
jGuid  no  case  in  oar  reports  where  an  indictment  for  retail- 
ing withont  license,  in  which  a  sale  was  charged,  has  been 
held  good,  where  a  price,  at  which  the  sale  was  alleged  to 
have  been  made,  was  omitted. 

We  think,  that  to  constitute  a  good  indictment  for  sell- 
ing liquor  by  retail,  without  license,  it  must  aver  a  price 
at  which  the  liquor  was  sold,  but  need  not  aver  the  quant- 
ity more  particularly  than  to  show  that  it  was  less  than  a 
quart 

The  judgment  is  affirmed. 


Bbard  v.  Thb  Statb. 

CbxmusaJj  Law. — Continwmoe. — I^netice, — Supreme  Cowi. — ^Where,  in  a 
criminal  cause,  a  motion  for  a  continuance  is  oyerruled,  and  the  affidavit 
therefor,  the  action  thereon  of  the  court  below  and  the  exception  of  the 
defendant  to  such  mlii^  are  not  made  parts  of  the  raoord  on  appeal,  the 
supreme  court  will  not  consider  such  question. 

Same. — Motion  for  New  Trial. — Where  the  evidence  given  on  the  trial  of  a 
criminal  cause  is  not  embodied  in  the  record,  the  supreme  court,  on 
appeal  thereto,  will  not  consider  the  all^^  error,  that  the  court  below 
exred  ''in  overruling  the  appellant's  motion  for  a  new  trial  *\ 

Same. — Ortd  Evidence. — On  hearing  a  motion  for  a  new  trial,  either  party 
being  dissatisfied  with  any  affidavit  filed  in  support  of  or  against  such 
motion,  the  court  may  allow  such  party  to  examine  the  affiant  orally  in 
vegard  to  the  facts  stated  in  such  affidavit. 

Prom  the  Knox  Circuit  Court 

O.  F.  Baker,  W.  F.  A.  Bemhamer^  J.  C  Denny  and  (X 
&  Denny,  for  appellant* 
J.  H.  (yNealy  Prosecuting  Attorney,  for  the  State. 

HowKy  J. — The  appellant  was  indicted  for  grand  loT'- 
ceny,  in  the  court  below,  at  its  November  term,  1876. 
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The  indictment  charged,  in  substance,  that  the  appellant, 
on  the  5th  day  of  November,  1875,  at  Knox  county,  Indi- 
ana, did  then  and  there,  unlawfully  and  feloniously,  steal, 
take,  carry  and  drive  away  one  hog,  of  the  value  of  eighteen 
dollars,  one  hog,  of  the  value  of  nineteen  dollars,  and  one 
hog,  of  the  value  of  twenty  dollars,  and  all  of  the  aggre- 
gate value  of  fifty-seven  dollars,  then  and  there  being 
found  and  being  of  the  personal  property  and  chattels  of 
one  John  Ulmer,  contrary  to  the  form  of  the  statute,  etc 

At  the  February  term,  1876,  of  the  court  below,  the 
parties  appeared,  and  the  appellant,  on  affidavit  filed, 
moved  the  court  for  a  continuance  of  this  cause,  which 
motion  was  overruled,  and  the  appellant  excepted.  And, 
on  an  affidavit  filed,  the  appellant  then  moved  the  court 
below  for  a  change  of  venue  from  the  judge  and  from 
the  county.  The  motion  was  sustained  as  tQ  a  change  of 
venue  from  the  judge,  and  the  cause  was  set  at  a  later 
day  in  the  term,  before  the  judge  of  the  eleventh  judicial 
circuit  of  this  state,  for  further  proceedings.  The  record 
does  not  show  that  any  decision  was  made  by  the  court 
below  upon  the  application  for  a  change  of  venue  from 
the  county. 

At  the  time,  and  before  the  judge  appointed,  the  parties 
appeared,  and  the  appellant  having  been  arraigned  upon 
the  indictment,  for  plea  thereto,  said  that  he  was  not 
guilty  as  therein  charged.  And  the  cause  was  then  tried 
by  a  jury,  and  a  verdict  was  returned,  finding  the  appel- 
lant guilty,  as  charged  in  the  indictment,  and  assessing 
his  punishment  at  imprisonment  in  the  state-prison  for 
five  years,  a  fine  of  five  dollars,  and  disfranchisement  for 
five  years. 

On  written  causes  filed,  the  appellant  moved  the  court 
below  for  a  new  trial,  which  motion  was  overruled,  and 
appellant  excepted.  And  the  judgment  was  then  ren- 
dered upon  the  verdict,  from  which  this  appeal  is  now 
prosecuted. 
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In  this  court  the  appellant  has  Assigned  the  following 
alleged  errors : 

1.  Error  of  the  court  below^  in  hearing  and  receiving 
parol  evidence  on  behalf  of  the  appellee,  upon  the  hear- 
ing of  appellant's  motion  for  a  new  trial; 

2.  The  court  below  erred  in  overruling  appellant's 
motion  for  a  new  trial ;  and, 

8.  The  court  below  erred  in  overruling  appellant's 
motion  for  a  continuance. 

The  appellant's  affidavit  for  a  continuance  of  this  cause, 
the  decision  of  the  court  below  thereon,  and  appellant's 
exception  to  such  decision,  were  not  made  a  part  of  the 
record  of  this  cause  by  any  bill  of  exceptions.  So  that 
the  third  alleged  error  of  the  court  below,  in  overruling 
appellant's  motion  for  a  continuance,  is  not  properly 
presented  by  the  record  of  this  cause  and  will  not  be  con- 
sidered. 

The  evidence  on  the  trial  of  this  cause,  in  the  court 
below,  was  not  embodied  in  any  bill  of  exceptions  and  is 
not  set  out  in  the  record.  It  follows,  of  necessity,  that 
the  second  alleged  error  of  the  court  below,  in  overruling 
appellant's  motion  for  a  new  trial,  presents  no  question 
for  our  consideration. 

The  first  alleged  error,  in  the  proceedings  of  the  court 
below,  has  reference  to  what  took  place  on  the  hearing  of 
the  appellant's  motion  for  a  new  trial.  Among  the  causes 
for  a  new  trial,  assigned  by  appellant  in  his  motion  for 
such  new  trial,  was  the  alleged  misconduct  of  certain 
jurors  of  the  jury  trying  the  cause,  which  was  supported 
by  certain  affidavits  filed  with  the  motion.  This  alleged 
miBconduct  was  controverted  by  the  appellee,  and  thus  a 
question  of  fact  was  presented  to  the  court  below,  which 
did  not  involve  in  any  way  the  guilt  or  innocence  of  the 
appellant  of  the  felony  wherewith  he  was  charged,  and 
which  it  was  proper  for  the  court  to  determine  upon  the 
weight  of  the  evidence.  Bomaine  v.  The  State,  7  Ind.  68 ; 
HoUoway  v.  The  State,  58  Ind.  554. 
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Upon  the  hearing  df  this  question  of  &ct,  arismg  under 
appellant's  motion  for  a  new  trial,  the  court  below  re- 
ceived in  evidence  Ihe  aflidavits  oAered  by  both  parties, 
and  also  the  oral  testimony  of  the  several  affiants,  except- 
ing  one  who  wa*  absent. 

It  appears  from  the  record  that  the  appellant  objected 
to  the  oral  examination  of  the  affiants,  that  the  objection 
was  overruled,  and  that  appellant  excepted.  But  the 
record  fails  to  disclose  upon  what  grounds  appellant  ob- 
jected to  the  oral  examination  of  the  affiants;  the  brief 
of  appellant's  counsel  fails  to  furnish  any  grounds  of  ob- 
jection, and  we  confess  our  utter  inability  to  conjecture 
any  legal  or  sufficient  grounds  of  objection.  It  is  possi- 
ble, though  not  at  all  probable,  that  the  appellant  was 
conscious  that  the  alleged  misconduct  of  the  jurors,  which 
had  been  made  manifest  on  paper  by  the  ex  parte  affidavits, 
would  vanish  and  disappear  under  a  rigid  cross-examina- 
tion of  the  affiants  in  open  court.  The  oral  evidence  of 
the  affiants,  taken  on  the  examination,  is  not  in  the 
record;  but  we  can  conjecture  what  it  was,  to  some  ex- 
tent, from  the  effect  it  produced,  namely,  the  overruling 
by  the  court  below  of  appellant's  motion  for  .a  new  trial, 
so  far  as  it  was  founded  on  the  alleged  misconduct  of  any 
of  the  jury. 

The  mode  of  trial  of  any  such  side  issue  as  the  one 
now  under  consideration  has  never  been  prescribed  by 
legislative  enactment  in  this  state,  but  it  has  been  left^ 
where  we  thmk  it  properly  belongs,  to  judicial  discretion 
in  each  particular  case.  This  court  has  never  been  and 
is  not  now  disposed  to  lay  down  any  rigid  rules  for  the 
government  of  the  lower  courts,  in  the  trial  of  any  such 
subordinate  issue  as  the  one  here  presented.  In  Btnnaine 
V.  The  State^  supra^  and  in  HoUoway  v.  The  StatSj  suproy 
this  court  recognized  the  right  of  the  court  below  to  de- 
termine for  itself  how  such  an  issue  as  this  shall  be  tried, 
whether  upon  affidavits  or  upon  oral  evidence,  or  upon 
both  affidavits  and  oral  evidence.     And  if  either  party 
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should  be  diBsatisfied  with  any  ex  pcaie  affidavit  offered  in 
evidence  on  the  trial  of  such  an  issue,  and  the  affiant  can 
be  produced  or  is  present  at  such  trial,  we  know  of  no 
good  reason  why  the  court  below  may  not,  in  its  discre- 
tion, for  the  furtherance  of  justice,  allow  such  dissatisfied 
party  to  examine  the  affiant  orally,  under  oath,  in  open 
court,  touching  any  of  the  matters  referred  to  in  his  affi- 
davit. In  our  opinion,  the  court  below  did  not  err  in  this 
case,  in  hearing  and  receiving  parol  evidence  on  behalf 
of  the  appellee,  upon  the  hearing  of  appellant's  motion 
for  a  new  trial. 

We  find  no  error  in  the  record  of  this  cause. 

The  judgment  of  the  court  below  is  affirmed,  at  the 
costs  of  the  appellant. 


Matthbws  v.  Stobt.  . 

IuBfrBncnoiiB  to  Jitbt. — Asmmng  Fad»  a&  AdtniUed, — ^Where  the  ooort, 
on  the  trial  of  a  caase,  gif  es  to  the  jury  trying  such  cause  an  instmction 
aflBaming,  as  admitted^  facts  which  were  not  admitted  either  in  the 
pleadings  or  in  the  eridenoe  ^yen  on  such  trial,  such  instmction  is 
enoneons. 

EvmmrcB. — TeaHmon/jf  cf  I^xrUes. — Effect  of. — AdmMom, — ^The  testimony 
giyen  hy  the  parties  to  an  action,  as  witnesses  on  the  trial  thereof,  is  to 
he  regarded  as  eridenoe,  only,  and  not  as  an  admission  of  facts. 

From  the  Monroe  Circuit  Court 

J.  W.  Buskirk  and  H.  C.  Duncan^  for  appellant. 
i>.  J2.  JEckds  and  R.  W.  MierSj  for  appellee. 

BiBBLB,  J.-— Suit  before  a  justice  of  the  peace.  Ap- 
pealed to  the  circuit  court.  Trial  by  jury ;  verdict  for 
appellee.  On  a  motion  for  a  new  trial,  and  exceptions, 
judgment  was  rendered  against  the  appellant,  who  ap- 
peals to  this  court  The  cause  of  action  was  for  a  balance 
due  for  hogs  sold  and  delivered,  by  appellee,  to  appellant. 
Vol.  LIV.— 27 
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The  court  instructed  the  jury  as  follows : 
<'  2.  The  defendant  says  he  admits  that  he  hought  the 
hogs,  hut  that  he  was  [has]  paid  for  the  same.  In  another 
place  he  says  that  the  hogs  were  to  weigh  two  hundred 
and  twenty-five  pounds  and  to  he  merchantahle ;  that 
they  did  not  so  weigh  and  were  not  merchantable,  and 
by  reason  thereof  he  waa  damaged.  It  is  admitted  by 
the  parties  that,  in  this  case,  the  hogs  were  bought  and 
sold,  and  that  if  the  plaintiff  is  entitled  to  three  and 
one-half  cents  per  pound  for  them,  under  the  contract, 
that  there  is  yet  due  plaintiff  the  sum  of  fifty  dollars." 

To  this  instruction  the  appellant  properly  reserved  ex- 
ceptions, and  insists  that  it  is  erroneous  because  it  assumes 
facts,  particularly  the  last  clause.  If  the  facts,  as  stated 
in  the  instruction,  were  admitted  by  the  parties  to  go  to 
the  jury  as  facts  proved  there  is  no  error  in  the  instruc- 
tion ;  if  not  so  admitted,  the  instruction  is  erroneous.  It 
is  very  clear  that  a  court  has  no  power  to  state  to  a  jury 
what  facts  are  proved,  nor  to  so  state  what  facts  are  ad- 
mitted by  the  parties,  unless  they  are  so  admitted  as  facts 
to  go  to  the  jury  as  proof.  The  appellant  insists  that  no 
such  facts  were  ever  so  admitted  by  the  parties.  The 
appellee  has  not  favored  us  with  a  brief,  and  we  can  not, 
therefore,  know  his  views  on  the  subject.  The  evidence 
is  all  before  us,  and  we  can  find  no  such  admissions  of  facts, 
and  no  such  admissions  are  made  by  the  state  of  the 
pleadings.  We  find  no  reference  to  such  facts  in  the  ca- 
dence, except  as  follows :  the  appellee,  in  his  testimony 
given  in  the  case,  stated,  '^  I  delivered  them,"  [the  hogs,] 
^^  at  the  time  agreed  on  when  we  traded ;  defendant  paid  me 
one  hundred  and  twenty-five  dollars  on  the  contract,  and 
afterwards  paid  me  the  balance,  except  fifty  dollars,  which 
he  yet  owes  me.  The  hogs  weighed,  at  delivery,  two 
hundred  and  twelve  and  one-half  pounds.  Mathews  paid 
me  one  hundred  and  twenty-five  dollars,  at  Harrods- 
burgh,  when  we  traded ;  afterwards  paid  me,  by  Thomas 
Mathews,  in  note  on  TJrmey  &  Carmichael  to  the  bank, 
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the  balance,  except  fifty  dollars.  I  accepted  the  note  in 
payment  as  far  as  it  went." 

The  appellant,  in  his  testimony  given  in  the  case,  made 
the  following  statement :  "  I  paid  him  "  [Story,]  "  one  hun- 
dred and  twenty-five  dollars.  Story  never  said  to  me  that 
he  wonld  not  take  Urmey  for  the  balance  but  looked  to 
me  for  it.  I  told  him  my  father  would  receive  the  hogs. 
I  sent  Urmey's  note  to  him  by  my  father,  which  he  took. 
I  do  not  remember  the  amount.  It  was  balance  due  at 
three  dollars  and  fifty  cents  per  head  "  [hundred]. 

This  testimony  of  the  two  parties  would  go  to  the  jury 
as  evidence  tending  to  prove  the  facts  therein  stated,  but 
not  as  facts  admitted  or  to  take  the  place  of  facts  as 
proved,  as  the  court  in  the  instruction  complained  of 
stated.  The  testimony  of  parties  to  a  suit  must  be  regarded 
as  evidence,  not  as  facts  admitted.  It  seems  to  us  that  the 
court  committed  an  error  in  giving  the  instruction  to  the 
jury. 

There  are  other  questions  reserved  in  the  record  and 
discussed  by  the  appellant  in  his  brief,  but  they  all  fall 
within  the  general  question  raised  by  overruling  the  mo- 
tion for  a  new  trial ;  and,  as  what  we  have  decided  dis- 
poses of  that  motion,  we  do  not  examine  any  other  ques- 
tion. 

The  judgment  is  reversed,  with  costs,  and  cause  re- 
manded with  instructions  to  sustain  the  motion  for  a 
new  trial,  and  for  further  proceedings. 


C&AiG,  Abministratob,  bt  al.  v.  Secrist  et  al.  i^nn 

WnuL.— Grtamlly  at  to  iU  Devitee.'-^IknM  to  a  Cbtmty.— A  devise  of  the 
property  of  a  testator  to  a  county,  designated  as  ''the  county  of '^  etc., 
''in  the  State  of'',  etc,  is  sufficiently  certain  as  a  designation  of  the 
devisee. 
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BAMB.'-CharUeAle  Um.—OapaeUg  cf  a  CbMfy  to  2lile.— A  oonntj  has  tbe 
legal  capacitf  to  take  a  deriae  of  the  pfoperty  of  a  testator,  as  a  perm*- 
neni  fund,  tlie  income  irom  whidi  is  to  be  naed  in  educating  a  specified 
dasB  of  the  children  of  soch  ooontj. 

Saxx. — Caiamtjf  aatothe  Bem^uiana. — A  wOl  devising  the  pmp&rty  of  the 
testator  to  a  derisee,  to  be  used  in  the  edacation  of  a  specified  dan  of 
the  children  of  a  particnlar  ooonty  and  state,  is  snfficientlj  certain  as  to  * 
the  beneficiaries  of  soch  tmst  or  devise. 

Sajos. — ^Where  a  will  devises  property  to  a  certain  conntj  as  a  permanent 
fond,  the  income  from  which  is  to  be  used  in  the  education  of  a  cer- 
tain class  of  the  children  of  such  county,  a  clause  thereof  directing 
^that  the  said  school  fund  is  to  be  placed  in  the  hands  of  two  judidous" 
persons  of  such  class,  of  said  '^  county,  to  have  control  and  to  manage  the 
same  for  the  benefit  of  said  children,  and  directing  that  such  persons 
give  bond  to  such  oountj  "for  the  faithful  performance  of  said  trust",  is 
simply  an  appointment  of  such  persons  to  control  the  expenditure  of  such 
income  for  such  educational  purpose. 

From  the  Owen  Circuit  Court. 

W.  R.  Harrison^  8.  0.  Pickens  and  W.  S.  Shirley^  for 
appellants. 

D.  B.  Eckels,  a  F.  McNvM,  G.  W.  Orubbs  and  W.  A. 
Montgomery,  for  appellees. 

HowK,  J. — This  was  an  action,  commenced  by  appellees, 
as  plaintiffii,  against  the  appellant,  Alexander  Craig,  in 
his  personal  and  not  his  representative  character,  as  sole 
defendant,  in  the  court  below,  for  the  recovery  of  certain 
real  estate  in  Owen  county,  Indiana.  Appellees'  com- 
plaint was  in  the  ordinary  form  in  such  cases,  and  it  was 
alleged  therein  that  appellees  were  the  owners  in  fee 
simple  and  entitled  to  the  possession  of  the  lands  described 
therein,  in  said  county;  that  appellant,  Alexander  Craig, 
then  held  possession  of  said  lands  without  right,  and  for 
one  year  past  has  unlawfully  kept  appellees  out  of  posses- 
sion thereof;  and  judgment  was  demanded  for  the  recov- 
ery of  said  land  and  for  one  hundred  dollars  damages,  etc. 

Appellant,  Alexander  Craig,  in  his  own  behalf  as  well  as 
on  behalf  of  the  county  of  Owen,  Indiana,  and  the  board 
of  commissioners  of  said  Owen  county,  who,  he  prayed, 
might  be  made  codefendants  with  him,  in  this  action, 
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answered  appellees'  complaint,  and  said,  in  substance, 
that  on  June  28th,  1872,  John  Secrist,  then  living,  was 
the  owner  in  fee -simple  of  the  lands  described  in  said 
complaint ;  that  being  such  owner  and  seized  in  his  own 
right  of  said  lands,  said  John  Secrist,  by  his  last  will  and 
testament,  executed  in  accordance  with  the  laws  of  this 
state,  and  upon  his  death,  at  said  county,  on  March  27th, 
1878,  duly  proved  and  recorded  in  the  record  of  wills  of 
said  county,  a  copy  of  which  will  and  of  its  probate  was 
made  part  of  said  answer,  devised  and  bequeathed  said 
lands,  the  proceeds  thereof  and  all  his  estate  to  said 
county  of  Owen,  in  trust,  for  the  education  of  the  colored 
children  of  said  county,  of  which  colored  children  proper 
to  receive  the  benefits  of  said  will,  as.  the  beneficiaries 
thereof,  there  were,  when  said  will  was  executed  and 
when  it  was  admitted  to  probate,  and  then  were,  fifty  in 
number,  in  said  county  of  Owen ;  that  afterwards,  on  the 
day  of ,  1878,  appellant  Craig  was  duly  ap- 
pointed and  qualified  as  administrator  with  the  will 
annexed  of  the  estate  of  said  John  Secrist,  deceased,  (the 
persons  named  in  said  will  as  executors  thereof  having 
fi^ed  and  refused  to  act,)  and  assumed  the  duties  of  his 
said  trust,  and  in  pursuance  of  the  provisions  and  direc- 
tions of  said  will,  and  for  the  purpose  of  executing  and 
carrying  out  the  said  provisions,  he,  with  said  county  of 
Owen  and  the  board  of  commissioners  thereof,  entered 
upon  and  took  possession  of  said  lands,  under  said  provi- 
sions, and  claims  no  other  title  thereto  than  under  said 
will,  and  to  execute  the  trusts  therein  created.  And 
appellant  Craig  prayed  that  said  Owen  county  and  the 
board  of  commissioners  thereof  might  be  made  a  party 
defendant  in  said  action.  And  said  county  and  said  board 
prayed  the  court  below  to  be  made  a  party  defendant  in 
said  action,  and  that  said  answer  might  be  regarded  as  the 
joint  answer  and  cross-complaint  of  appellant  Craig  and 
said  county  of  Owen  and  its  board  of  commissioners. 
And  appellants  jointly  said  that  appellees  had  no  title  to 
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nor  estate  in  said  lands ;  that  appellees  only  claimed  title 
to  said  lands,  as  the  next  surviving  kindred  of  said  John 
Seerist,  deceased,  which  they  were ;  but  that  by  reason  of 
said  will,  appellees  had  no  interest  in  said  lands  or  in  any 
part  of  said  decedent's  estate ;  that  appellees'  claim,  set 
up  and  asserted  in  their  complaint  in  this  action,  was  a 
serious  cloud  upon  appellants'  title,  claim  and  estate,  and 
prevents  appellants  from  disposing  of  said  lands  and  of  the 
estate  of  said  decedent,  as  directed  by  his  said  will.    And 
the  appellants  prayed  that  appellees  and  each  of  them, 
be  forever  restrained   and  enjoined  from  setting  up  or 
having  any  claim  or  estate  in  or  to  said  lands  or  any  part 
thereof,  or  in  or  to  any  part  of  said  decedent's  estate;  and 
that  appellant  Craig  be  adjudged  to  have  the  care,  control 
and  power  to  sell  and  dispose  of  said  lands  and  the  other 
property  and  estate  of  said  decedent,  under  the  terms  of 
said  will,  and  that  the  title  to  said  lands  and  the  proceeds 
thereof,  and  all  the  moneys  and  assets  of  said  decedent's 
estate  be  vested  in  and  belong  to  said  Owen  county,  in 
trust  for  the  education  of  the  colored  children  of  said 
county,  and  for  other  proper  relief. 

The  copy  of  the  will  filed  with  said  answer  and  cross- 
complaint  shows  that  the  will  was  duly  admitted  to  pro- 
bate, in  the  court  below,  on  the  27th  day  of  March,  1878. 
We  will  set  out  those  parts  of  said  will  which  seem  to  be 
material  in  this  action.  By  the  third  item  of  said  will 
it  was  provided  as  follows : 

"  3d.  I  give  and  bequeath  all  my  estate  to  the  county 
of  Owen,  in  the  state  of  Indiana,  for  colored  children  of 
said  county,  to  be  a  permanent  fund;  and  the  yearly 
income  to  be  equally  distributed  among  the  colored  child- 
ren of  said  county." 

By  the  sixth  item  it  was  provided  as  follows : 

"  6th.  It  is  my  will  that  executor  or  executors  sell  all 
my  real  estate,  to  make  a  portion  of  the  aforenamed 
school  fund,  and  that  there  be  no  timber  of  any  kind  sold 
from  said  land,  until  the  land  is  sold." 
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The  seventh  item  of  said  will  was  as  follows : 
"  7th.  I  hereby  make  known  my  motive  for  leaving  all 
my  estate  to  educate  colored  children  in  Owen  county  to 
be,  the  colored  race  has  been  an  oppressed  people,  and 
now,  in  the  town  of  Spencer,  is  taxed  to  build  a  school- 
house  in  w"hich  they  have  no  benefit ;  I  therefore  bequeath 
the  same  to  them  to  partially  remunerate  them  for  past 
wrongs.  It  is  my  will  that  the  said  school  fund  be  placed 
in  the  hands  of  two  judicious  colored  persons  of  Owen 
county,  to  have  control  and  to  manage  the  same  for  the  ben- 
efit of  the  colored  children  of  Owen  county, — ^they  giving 
bail  to  the  county  for  the  faithful  performance  of  said  trust." 
Appellees  demurred  to  appellants'  answer  and  cross- 
complaint,  for  the  following  grounds  of  objection : 

1.  For  want  of  sufficient  facts  therein  to  constitute 
an  answer  and  cross-complainj; ; 

2.  The  county  of  Owen  was  not  a  proper  party  defend- 
ant in  said  action ; 

8.    The  will  is  void  for  uncertainty  as  to  the  trustee ; 

4.  The  will  is  void  for  the  reason  that  the  trustee  is  in- 
capable in  law  to  accept  the  trust ; 

6.  And  the  will  is  void  for  uncertainty  as  to  the  cestui 
qus  trust. 

Said  demurrer  to  appellants'  answer  and  cross-complaint 
was  sustained  by  the  court  below,  and  to  this  decision 
appellants  excepted.  And  appellants  having  failed  to 
answer  further,  the  action  was  submitted  for  trial  to  the 
court  below,  without  a  jury ;  and  the  court  found  for  the 
appellees  for  the  recovery  of  the  lands  in  controversy,  and 
rendered  judgment  accordingly. 

The  appellants  have  assigned,  in  this  court,  but  one 
alleged  error,  to  wit :  that  the  court  below  erred  in  sus- 
taining appellees'  demurrer  to  appellants'  answer  and 
cross-complaint. 

The  questions  presented  to  this  court,  for  consideration 
and  decision  in  this  case,  relate  exclusively  to  the  last  will 
and  testament  of  John  Secrist,  deceased.     And  these 
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questions  are  limited  to  such  afi  arise  upon  the  contents 
of  the  will.  It  is  not  objected  to  this  will,  either  that  the 
testator  was  of  unsound  mind  or  that  the  will  was  unduly 
executed.  But  appellees'  objections  go  to  the  very  sub- 
stance or  essence  of  the  will  itself.  Conceding  that,  the 
testator  might  lawfully  devise  his  estate  by  his  last  will 
and  testament,  and  that  the  will  in  question  was  duly 
executed  by  said  testator  with  all  the  forms  and  solemni- 
ties prescribed  by  our  law,  it  is  urged  by  appellees'  coun- 
sel, with  much  earnestness  and  ability,  that  this  will  is 
intrinsically  and  radically  defective  in  these  particulars : 

1,    For  uncertainty  aa  to  the  devisee  or  trustee ; 

2*  For  want  of  legal  capacity  in  the  devisee  or  trustee 
to  accept  the  trust  created  by. the  will ;  and, 

3.    For  uncertainty  as  to  the  cestuis  que  trust. 

And,  by  reason  only  of  these  alleged  internal  defects, 
the  appellees  insist  that  the  will  in  question  is  absolutely 
void. 

By  the  first  section  of  our  statute  in  relation  to  wills,  it 
is  provided,  in  substance,  that  '^  all  persons,  except  itifants 
and  persQus  of  unsound  mind,  may  devise,  by  last  will 
and  testament,"  their  estate  '^  to  any  person  or  corpora- 
tion, capable  of  holding  the  same."    2  B.  S.  1876,  p.  570. 

In  the  will  under  consideration,  the  devisee  of  the  tes- 
tator's estate  is  named  as  the  county  of  Owen,  in  the 
State  of  Indiana.  It  is  said  by  appellees'  attorneys  that 
there  is  no  such  a  corporation  as  "  the  County  of  Owen  " 
or  ^*  Owen  County."  True,  that  is  not  the  name,  in  ftiU,  of 
the  corporation,  but  no  one  can  doubt  for  a  moment  that 
the  testator  intended  to  devise  his  estate  to  the  corpora- 
tion whose  full  name  is  ^^  the  Board  of  Commissioners  of 
Owen  County,"  but  whose  name,  in  common  parlance,  is 
"Owen  County'.'  or  "the  County  of  Owen."  In  our 
state  constitution  and  in  the  laws  enacted  under  the  same 
the  county  corporation  is  frequently  referred  to  by  the 

simple  term  county,  or  the  county  of ,  without  ^ving 

the  full  corporate  name  of  the  county.    Thus,  in  section  6 


^ 
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of  article  10  of  our  state  constitution,  1  R.  S.  1876,  p.  40, 
it  is  provided,  that  ^^  no  county  shall  subscribe  for  stock,'' 
etc;  and  in  section  18  of  the  act  for  the  organization  of 
county  boards,  etc.,  in  providing  the  form  of  bonds  to  be 
issued  by  the  county  corporation,  the  form  prescribed  is, 

"  The  county  of will  pay  to  the  bearer,"  etc.    1  R.  S. 

1876,  p.  855.  So  that  the  misnomer  of  the  corporation 
which  the  testator  evidently  intended  as  his  devisee  was 
certainly  not,  even  in  legal  parlance,  a  very  gross  one.  We 
conclude,  therefore,  that  the  name  of  the  devisee  in  this 
will  is  given  with  such  certainty,  as  that  it  can  be  readily 
ascertained  to  what  corporation  the  testator  intended  to 
and  did  devise  his  estate,  by  the  name  used  in  said  will. 
Grimes^  ExWa  v.  Harmony  85  Ind.  198 ;  Cruse  v.  AxUU^  60 
Ind.  49. 

It  is  further  insisted  by  appellees'  counsel  that  the  will 
in  this  case  is  void,  for  the  reason  that  the  trustee  named 
therein  is  incapable  in  law  to  accept  the  trust  created  in 
and  by  said  will.  It  is  provided  by  the  fifth  section  of 
the  act  under  which  the  devisee  in  this  will  may  be  said 
to  be  incorporated,  that  such  corporations  ^^  may  prosecute 
and  defend  suits,  and  have  all  other  duties,  rights  and 
powers  incident  to  corporations,  not  inconsistent  with  the 
provisions  of  this  act."  1  R.  S.  1876,  p.  850.  In  1  Perry  on 
Trusts,  p.  30,  sec.  42,  it  is  said,  that  ^^  at  the  present  day 
corporations  of  every  description  may  take  and  hold 
estates,  as  trustees,  for  purposes  not  foreign  to  the  pur- 
poses of  their  own  existence."  And  in  section  48,  the 
same  writer  says,  ^^  But  if  the  trusts  are  within  the  gen- 
eral scope  of  the  purposes  of  the  institution  or  the  cor- 
poration, or  if  they  are  collateral  to  its  general  purposes^ 
but  germane  to  them,  as  if  the  trusts  relate  to  matters 
which  will  promote  and  aid  the  general  purposes  of  the 
corporation,  it  may  take  and  hold  and  be  compelled  to 
execute  them,  if  it  accepts  them.  Thus  towns,  cities,  and 
parishes  may  take  and  hold  property  in  trust  for  the  es- 
tablishment of  colleges,  for  the  purpose  of  educating  the 
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poor,  *  *  *  and  for  the  support  of  flchoola."  The 
text  of  this  writer  is  abundantly  supported  by  the  author- 
ities he  cites.  Certainly  the  purposes  of  the  trust  created 
by  thq  will  now  being  considered  are  not  foreign  to  nor 
inconsistent  with  the  general  purposes  for  which  the 
devisee,  named  in  said  will,  was  created  a  corporation. 
Bather,  it  seems  to  ns,  will  the  trust  in  said  will,  consid- 
ered in  its  relation  to  the  objects  of  said  trust,  promote 
and  aid  the  general  purposes  of  said  corporation.  In  our 
opinion,  therefore,  the  devisee  named  in  said  will,  the 
County  of  Owen,  in  its  corporate  capacity,  is  capable  of 
holding,  as  trustee,  the  estate  devised  to  it  in  and  by  said 
will. 

Appellees'  counsel  also  say  that  the  will  in  this  cause 
is  void  for  uncertainty  as  to  the  cestuis  que  trusty  or  bene- 
ficiaries. This  case,  in  this  particular,  differs  widely  from 
the  case  of  Grimes'  M£t%  v.  Harmon^  supra.  In  that  case, 
the  beneficiaries  were  ^'  colored  children,  both  male  and 
female,"  without  limit  of  any  kind;  and  literally  con- 
strued, and  it  was  not  a  case  for  any  other  construction, 
the  beneficiaries  were  all  colored  children,  of  both  sexes, 
throughout  the  habitable  globe.  In  that  case,  this  court 
held  the  devise  to  be  void,  for  vagueness  and  uncertainty 
as  to  the  beneficiaries.  But  in  the  case  at  bar  the  bene- 
ficiaries are  limited  to  the  colored  children  of  said  county 
of  Owen.  There  is,  in  this  particular,  no  vagueness  nor 
uncertainty  in  this  devise,  as  to  the  beneficiaries.  They 
were  the  colored  children  within  the  limits  of  the  partic- 
ular territory,  which,  in  many  respects,  was  under  the  con- 
trol and  management  of  the  devisee  or  trustee  named  in 
said  will.  In  Ex  Parte  Lindley,  Mjcecuiar,  82  Ind.  367,  a 
devise  had  been  made  to  a  trustee,  for  ^^the  education  of 
colored  children  in  the  State  of  Indiana,"  and  it  wafi  held 
by  this  court  that  the  trust  thereby  created  was  not  void 
for  uncertainty.  And  in  the  case  now  under  considera- 
tion, we  are  very  clearly  of  the  opinion,  that  the  devise 
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in  question  is  not  void  for  or  by  reason  of  any  vagueness 
or  uncertainty  as  to  the  cestuis  que  trusty  or  beneficiaries. 

Some  stress  is  laid  by  appellees'  attorneys  on  this  clause 
of  the  seventh  item  of  the  will  in  this  case:  '^It  is  my 
will  that  the  said  school  fund  be  placed  in  the  hands  of 
two  judicious  colored  persons  of  Owen  county,  to  have 
control  and  to  manage  the  same  for  the  benefit  of  the  col- 
ored children  of  Owen  county, — ^they  giving  bail  to  the 
county  for  the  faithful  performance  of  said  trust/'  Before 
quoting  this  clause  of  the  seventh  item  of  the  will,  appel- 
lees' counsel  say,  interrogatively, "  Is  there  not  another  and 
diflferent  trustee  intended  by  the  following  language?" 
We  do  not  so  regard  the  language  used  by  the  testator  in 
the  clause  quoted.  It  is  very  clear,  we  think,  that  what 
the  testator  intended  was  to  express  his  will  as  to  what 
should  be  done  with  the  income  to  be  derived  from  the 
permanent  fond  before  provided  for.  It  was  this  income, 
which  alone,  under  the  previous  provisions  of  the  will, 
was  to  be  expended  for  the  benefit  of  the  colored  children 
of  the  county;  and  it  was  this  expenditure  which  he 
wished  to  be  under  the  control  and  management  of  the 
two  judicious  colored  persons.  This  construction  of  the 
clause  quoted  is  in  harmony  with  the  intention  of  the 
testator  as  we  gather  the  same  from  the  entire  will.  In 
Kelly  V.  Stinaorij  8  Blackf.  887,  this  court  held :  "  In  the 
construction  of  wills,  the  intention  of  the  testator  is  to  be 
ascertained  and  carried  into  effect  if  it  be  possible.  This 
intention  is  not  to  be  collected  from  any  particular  or  de- 
tached clause,  but  from  the  whole  taken  together.''  And 
to  the  same  effect  is  Baker  v.  Biletfj  16  Ind.  479. 

We  have  endeavored  thus  to  construe  the  will  in  the 
case  at  bar,  and  our  conclusion  is,  that  this  will  is  not 
void  by  reason  of  any  uncertainty  therein,  or  of  any  inca- 
pacity of  the  devisee  or  trustee  therein,  but  that  it  is  a 
valid  will,  which  can  and  ought  to  be  enforced. 

And  therefore,  in  our  opinion,  the  court  below  erred  in 
sustaining  appellees'  demurrer  to  appellants'  answer  and 
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cross-complaint,  and  for  that  error  the  judgment  of  that 
court  must  he  reversed. 

Judgment  reversed,  and  cause  remanded,  with  instruc- 
tions to  overrule  appellees'  demurrer  to  appellants'  answer 
and  cross-complaint,  and  for  further  proceedings. 


Bbthell  v.  BbthblL. 

Deed. — CkwnanL — Seizin. — Law  <^  JPfaot. — Deed  made  in  M  8kUe  for'  Land 
in  Another, — Jxao  cf  Foreign  SuUe. — ^Where  a  deed  Ib  executed  in  this  state 
between  citizens  thereof,  convejing  lands  situated  in  another  state,  with- 
out any  covenants,  the  law  of  the  latter  state  can  not  be  made  to  extend 
beyond  her  borders  so  as  to  make  such  deed  contain  a  covenant  of  seisin. 

fiAXX. — ^The  words,  *' grant,  bargain,  sell  and^Kmvey '',  in  a  deed  of  convey- 
ance of  land  in  fee-simple,  do  not  imply  any  covenants. 

Bame. — ^The  law  of  the  state  where  land  conveyed  is  situated  must  alone 
be  looked  to  in  determining  whether  the  deed  of  conveyance  passes  any 
title  to  the  vendee. 

Sake. — Bareonal  ChvenanL — ^Where  a  grantor,  having  no  title  thereto  nor 
possession  thereof,  conveys  land  with  a  covenant  of  seisin  but  fails  to 
put  his  grantee  in  possession,  such  covenant  is  at  once  broken  and  does 
not  run  with  the  land,  but  is  purely  personal. 

From  the  Warrick  Circuit  Court. 

A.  IgUhart  and  J.  E.  IgUharty  for  appellant. 
/.  S.  Moorcj  C.  Bakery  0.  B.  Hord  and  A.  W.  SendrickSj 
for  appellee. 

WoRDBN,  C.  J.-/-Action  hy  the  appellee,  against  the 
appellant.  The  complaint  contained  two  paragraphs. 
The  first  went  out  on  demurrer.  A  demurrer  for  want 
of  sufficient  facts  was  filed  also  to  the  second,  but  was 
overruled,  and  exception  taken.  Such  further  proceed- 
ings were  had  as  that  final  judgment  was  rendered  for 
the  plaintiff. 

Error  is  assigned  upon  the  overruling  of  the  demurrer 
to  the  second  paragraph  of  the  complaint. 
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The  second  paragraph  of  the  complaiixt  alleges,  that,  on 
the  13th  of  May,  1869,  hy  a  deed  of  conveyance  between 
the  appellant  and  his  wife  and  the  appellee,  all  of  whom 
were  and  had  been  citizens  of  Warrick  county,  Indiana, 
for  more  than  thirty  years,  the  appellant  ^ran^ei,  bargained 
and  sold  to  the  appellee  certain  lands  in  Missouri,  described 
by  sections,  etc.,  in  consideration  of  four  thousand  eight 
eight  hundred  dollars. 

The  deed  is  copied  into  the  paragraph,  and  contains  the 
words  ^^  grant  J  bargain^  sdl  and  convey"  and  purports  to 
be  upon  a  consideration  of  four  thousand  eight  hundred 
dollars. 

The  paragraph  then  avers,  that,  by  the  law  of  the  state 
of  Missouri  at  said  date,  the  defendant,  by  said  deed  of 
conveyance,  covenanted  to  and  with  the  plaintiff  that  he 
was  seized  of  an  indefeasible  estate  of  inheritance  in  fee 
simple,  and  that  said  defendant,  by  force  of  said  law, 
might  be  sued  upon  the  same  in  the  same  manner  as  if 
said  covenant  had  been  inserted  in  the  deed. 

The  paragraph  here  sets  out  a  section  of  the  Missouri 
statutes,  which  corresponds  with  these  allegations,  and 
proceeds  to  allege,  further,  that  at  said  date  the  defendant 
was  not  seized  of  an  indefeasible  estate  of  inheritance  in 
fee-simple  to  said  real  estate,  but,  on  the  contrary,  that 
he  had  not  nor  has  he  yet  any  title  whatever  to  any  part 
of  said  lands.  That  defendant  was  never  at  any  time  in 
possession  of  said  lands,  nor  were  they  ever  in  the  posses- 
sion of  the  plaintiff;  and  that  while  the  plaintiff  was 
ignorant  of  said  want  of  title,  he  paid  a  large  amount  of 
taxes  on  said  lands,  to  wit,  some  eighteen  months,  after 
ssdd  conveyance. 

The  deed,  as  set  out,  contains  no  covenants  whatever, 
either  express  or  implied.  There  is  no  general  warranty, 
as  provided  for  by  our  statute.  The  words,  "  grant,  bar- 
gain, sell  and  convey,"  do  not  imply  any  covenants  in  a 
conveyance  in  fee,  though  the  words, "  grant "  or  "  demise,'* 
may  imply  a  covenant  of  title,  in  a  lease  for  years.    This 
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proposition  was  decided,  after  an  exhaostive  examination 
of  the  authorities,  in  the  case  of  Frost  v.  Baynumd^  2 
Caines,  188.  So  that  if  the  deed  is  to  be  regarded  as 
containing  the  covenant  of  seizin,  or,  indeed,  any  other 
covenant,  it  must  be  by  virtue  of  the  law  of  Missouri,  set 
out  in  the  pleading. 

Hence,  the  question  arises,  whether  a  deed,  executed  in 
Indiana,  between  her  citizens,  for  land  in  another  state, 
but  containing  no  covenants  whatever  by  the  law  of  Indi- 
ana, shall  be  construed  as  containing,  by  implication,  such 
covenants  as  would,  by  the  law  of  the  state  where  the 
land  lies,  be  regarded  as  contained  in  the  deed. 

This  is  an  interesting,  and  a  somewhat  novel  question. 
We  have  been  furnished  with  able  briefs  by  counsel  for 
the  respective  parties,  who  have  cited  the  general  authori- 
ties upon  the  point,  but  yet  no  case  has  been  found 
entirely  in  point. 

There  can  be  no  doubt  that  the  law  of  Missouri,  alone, 
can  be  looked  to  in  order  to  determine  whether  the  deed 
in  question  was  sufficient  to  pass  the  title.  In  the  sale 
and  conveyance  of  real  estate,  so  far  as  regards  the  capac- 
ity of  the  parties  to  convey  and  hold,  respectively,  the 
formalities  necessary  to  a  valid  transfer,  the  dominion 
and  enjoyment  of  the  same  by  the  vendee,  and  the  right 
of  succession  thereto,  and  all  other  incidents  to  the  acqtd- 
sition  of  the  land,  the  Uz  rei  sike  governs. 

But  it  does  not,  therefore,  necessarily  follow  that  the  lex 
rei  sUcB  so  far  governs  conveyances  made  elsewhere,  as  to 
change  their  character  as  mere  conveyances  and  invest 
them  with  the  character  of  personal  covenants  not  neces- 
sary to  the  transmission  of  the  property. 

We  are  referred  by  the  counsel  for  the  appellee  to  the 
case  of  McGroon  v.  Scales^  9  Wal.  23,  in  which  Mb.  Jus- 
TIOB  MiLLEB  said :  ^^  It  is  a  principle  too  firmly  established 
to  admit  of  dispute  at  this  day,  that  to  the  law  of  the  state 
in  which  land  is  situated,  we  must  look  for  the  rules  which 
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govern  its  deBcent,  alienation,  and  transfer,  and  for  the 
effect  and  construction  of  conveyances." 

This  was  said,  however,  in  reference  to  the  question 
whether  the  title  did  actually  pass  by  a  certain  deed.  The 
question  was,  whether  ''  the  effect  and  construction "  of 
the  conveyance  were  such  as  to  pass  the  title. 

As  we  desire  to  decide  nothing  but  the  exact  question 
presented  here,  and  as  the  distinction  between  covenants 
running  with  the  land  and  those  not  running  with  the 
land  may  perhaps  be  supposed  to  enter  into  the  question, 
we  proceed  to  consider  the  character  of  the  covenant 
alleged  to  have  been  broken.  The  supposed  covenant,  of 
which  a  breach  is  alleged,  is  the  covenant  of  seizin.  And 
it  is  alleged  that  the  land  was  never  in  the  possession  of 
the  defendant  or  the  plaintiff.  There  are  some  cases 
holding  that  the  covenant  of  seizin  runs  with  the  land, 
where  the  grantor  was  in  possession  and  delivered  pos- 
session to  the  grantee.  But  all  the  oases,  so  far  as  we  are 
advised,  hold,  that  where  the  grantor  is  not  in  possession 
and  does  not  deliver  possession  to  his  grantee,  the  cove- 
nant of  seizin,  if  the  grantor  had  no  title,  is  at  once 
broken  and  does  not  run  with  the  land.  In  the  case  of 
Chambers^  AdwHr  v.  Smithes  Adm^r^  28  Mo.  174,  it  was  held, 
that  '^  K  there  be  a  total  defect  of  title,  defeasible  and  in- 
defeasible, and  the  possession  have  not  gone  along  with  the 
deed,  the  covenant  is  broken  as  soon  as  it  is  entered  into, 
and  can  not  pass  to  an  assignee  upon  any  subsequent  trans- 
fer of  the  supposed  right  of  the  original  grantee.  In  such 
case,  the  breach  is  final  and  complete;  the  covenant  is 
broken  immediately,  once  for  all,  and  the  party  recovers 
all  the  damages  that  can  ever  result  from  it.  If,  however, 
the  possession  pass,  although  without  right, — ^if  an  estate 
in  fact,  ^though  not  in  law,  be  transferred  by  the  deed,  and 
the  grantee  have  the  enjoyment  of  the  property  accord- 
ing* to  the  terms  of  the  sale,  the  covenant  runs  with  the 
land  and  passes  from  party  to  party,  until  the  paramount 
title  results  in  some  damage  to  the  actual  possessor,  and 
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then  the  right  of  action  upon  the  covenant  vests  in  the 
party  upon  whom  the  loss  falls." 

The  supposed  covenant  in  this  case,  then,  was  one  that 
did  not  run  with  the  land ;  it  was  purely  personal  and  ] 
broken  as  soon  as  entered  into ;  it  was  not  so  connected 
with  the  land  that  any  subsequent  grantee  thereof  could 
take  advantage  of  it.  The  question  is  therefore  narrowed 
down  to  this :  can  a  deed,  executed  in  Indiana,  between 
citizens  thereof,  containing  no  covenants  whatever  accord- 
ing to  the  law  of  Indiana,  be  held,  by  virtue  of  the  law 
of  Missouri,  where  the  land  lies,  to  contain  a  covenant 
not  running  with  the  land  but  broken  as  soon  as  entered 
into?  We  think  this  question  must  be  answered  in  the 
negative.  A  covenant  of  seizin  not  running  with  the 
^  land  is  purely  a  personal  covenant,  broken  as  soon  as 
'  made,  and  has  nothing  whatever  to  do  with  the  transmis- 
sion of  the  title  to  the  land.  As  a  general  rule  the  lex 
loci  contractus  determines  the  construction  and  effect  of 
contracts.  And  we  think  that  where  a  deed  is  made,  as 
above  stated,  the  question  whether  it  contains  such  a  cov- 
enant is  to  be  determined  by  the  law  of  the  place  where 
it  is  made. 

The  case  does  not  fall  within  another  rule  of  law  well 
established,  viz.,  that  where  a  contract  is  to  be  performed 
in  a  place  different  from  that  in  which  it  is  made,  the  Ikw 
of  the  place  of  performance  is  to  govern  the  contract. 
Here,  the  contract  was  completely  executed  and  was  not 
executory.    By  the  terms  of  the  deed  there  was  nothing 
further  to  be  done  by  the  grantor,  either  in  Missouri  or 
elsewhere.    There  were  no  stipulations  that  bound  him 
to  the  performance  of  any  future  act.    Whatever  title  did  \ 
I  or  could  pass  by  the  deed  passed  immediately  upon  its   I 
execution  and  delivery,  and  there  was  nothing  farther  to  / 
be  done  by  the  grantor. 

As  the  deed  was  executed  in  Indiana,  and  as  the  ]>ar- 
ties  resided  therein,  it  would  seem  that  they  accepted  the 
law  of  Indiana  as  the  exponent  of  the  rights  conferred 
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and  obligations  imposed  thereby,  beyond  the  mere  passing 
of  the  title.  The  case  of  Thurston  v.  Bosenfiddy  42  Mo. 
474,  is  closely  analogous  in  principle.  Rosenfield  failed 
in  business  in  New  York,  and  in  that  state  made  an  as- 
signment of  his  effects,  including  certain  real  estate  in 
Missouri,  in  which  assignment  certain  creditors  were  pre- 
ferred. The  assignment  was  regularly  executed  and  ac- 
knowledged, so  as  to  pass  the  title  to  the  land  in  Missouri, 
but  according  to  the  laws  of  Missouri  it  was  void  on  ac- 
count of  the  preference  given  to  some  of  the  creditors. 
But  it  was  held,  as  the  parties  were  residents  of  New 
York  and  New  Jersey,  and  as  the  assignment  was  valid 
by  the  law  of  New  York  where  it  was  executed,  and  as 
the  policy  of  the  Missouri  law  was  to  deny  preferences  in 
that  state,  that  the  assignment  was  governed  by  the  law  Q 
of  New  York,  and  it  was  upheld  accordingly.  See  . 
Whart.  Corifl.  Laws,  sec.  276. 

The  law  of  Missouri  can  not  extend  beyond  her  terri- 
torial limits  so  as  to  make  an  instrument  containing  no 
covenants,  executed  in  another  state,  between  citizens 
thereof,  contain  such  a  covenant  as  that  alleged  here  to 
have  been  broken. 

The  case  of  Carver  v.  LouthmUy  88  Ind.  680,  was  an 
action  upon  the  covenants  contained  in  a  deed  for  the 
conveyance  of  land  situate  in  the  state  of  Illinois.  The 
question  does  not  seem  to  have  been  made  whether  the 
covenants  were  governed  by  the  law  of  Illinois,  or  other- 
wise. But  the  case  was  decided  upon  the  theory  that  the 
law  of  Indiana  was  applicable  to  it. 

The  case  is,  of  course,  less  authoritative  upon  the  point 
than  if  the  question  had  been  made. 

We  are  of  opinion  that  the  second  paragraph  of  the 
complaint  failed  to  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  that  the  demurrer  thereto  should 
have  been  sustained. 
Vol.  LIV.— 28 
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The  judgment  below  ie  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings  in  accordance 
with  this  opinion.  / 


Thb  State  v.  Barrett. 

GsnoKAL  Law. — Fleading, — Denwrrer. — ^The  defendant  in  a  criminal  proa- 
eeution,  in  addition  to  the  general  plea  of  not  g:ailt7,  may  file  a  special 
defence,  in  writing ;  and  the  proper  method  to  test  the  sufficiency  thereof 
is  by  demurrer. 

Same. — Reply. — Where  a  demurrer  by  the  state,  to  a  special  plea  filed  by 
the  defendant  in  a  criminal  cause,  has  been  overruled,  the  former  may 
file  a  reply  to  such  plea. 

Same. — Judgment  on  Demurrer. — Dieekarge  of  D^endasU. — ^The  oyermling 
of  a  demurrer  to  a  special  plea  by  the  defendant  in  a  criminal  cause 
does  not  entitle  the  defendant  to  a  judgment  disdiaiging  him  from  cus- 
tody. 

Sams. — I^raetioe. — Waiver. — Pending  the  decision  of  a  demurrer  to  a  plead- 
ing, the  filing  of  an  answer  or  a  reply  to  such  pleading  by  the  party 
demurring  is  a  waiver  of  the  demurrer. 

Same. — Ofiee  of  a  Demurrer. — ^The  office  of  a  demurrer  to  a  pleading  is  to 
question  the  sufficiency  of  the  facts  contained  therein,  not  to  admit  them 
as  proved  for  the  purposes  of  the  trial. 

From  the  Boone  Circuit  Court. 

H.  C.  Wills^  Prosecuting  Attorney,  J".  W.  Clements  and 
C.  A,  Buskirky  Attorney  General,  for  the  State. 

BiBDLE,  J. — The  appellee  was  indicted  for  committing 
an  assault  upon  the  person  of  Nicholas  Holt,  with  intent 
to  murder  him.  Plea,  not  guilty.  Afterwards  the  appel- 
lee withdrew  this  plea,  and  moved  to  quash  the  indict- 
ment. His  motion  was  overruled,  "to  which  ruling" — 
in  the  language  of  the  record — ^**the  defendant  excepted, 
and  the  defendant  reinstates  the  plea  of  not  guilty,  and 
the  cause  is  set  down  for  trial  on  the  25th  day  of  the 
term.''  On  said  25th  day  of  the  term,  the  appellee  filed  a 
special  plea  of  a  former  conviction.    To  this  plea  the  State 
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demurred  for  the  want  of  sufficient  facts ;  the  demurrer 
was  overruled,  and  an  exception  reserved  by  the  State. 
The  appellee  then  moved  to  be  discharged ;  pending  which 
motion  the  State  prepared  and  offered  to  file  a  reply  to 
the  special  plea.  The  court  refused  the  offer,  and  would 
not  allow  the  State  to  file  the  reply,  but  rendered  judg- 
ment upon  the  demurrer,  discharging  the  defendant — ^to 
all  of  which  exceptions  were  reserved  by  the  State,  and 
this  appeal  taken.    The  appellant  assigns  for  error  here : 

"  1.  The  court  erred  in  refusing  to  allow  the  State  to 
file  a  reply  to  the  defendant's  special  plea; 

"  2.  The  court  erred  in  giving  judgment  in  fa^or  of 
the  defendant  on  the  demurrer  to  his  special  plea ;  and, 

'<  8.  The  court  erred  in  discharging  the  defendant  from 
custody." 

The  assignments  do  not  raise  any  question  upon  over- 
ruling the  motion  to  quash  the  indictment,  nor  upon 
overruling  the  demurrer  to  the  special  plea  filed  by  the 
appellee.  The  only  questions  presented  are:  had  the 
State  the  right  to  file  the  reply,  as  offered,  to  the  special 
plea  ?  and,  did  the  court  err  in  discharging  the  defendant 
by  a  judgment  on  the  demurrer? 

Since  every  matter  of  defence  in  criminal  csuses,  by  dur 
code,  may  be  proved  under  the  oral  plea  of  the  general 
issue,  special  pleas  in  bar  are  not  usual ;  yet  the  practice 
is  still  recognized.  Neaderhotiser  v.  The  State^  28  Ind. 
257 ;  Gem  v.  The  State,  42  Ind.  420.  And  when  such  a 
plea  is  presented,  the  proper  method  to  test  its  sufficiency 
is  by  demurrer.    Neaderhouser  v.  The  State,  supra. 

Upon  what  ground  the  court  refused  to  allow  the  State 
to  file  a  reply  to  the  special  plea  of  the  defendant  below, 
after  the  demurrer  had  been  overruled  to  the  plea,  we  are 
not  informed ;  but  the  appellee  seeks  to  sustain  the  action 
of  the  court,  ^^  for  the  reason  that  said  offer  was  made  after 
the  ruling  of  the  court  upon  the  demurrer  to  the  defend- 
ant's special  plea.  ^  ^  *  And  for  the  reason  that 
the  demurrer  admitted  that  the  special  plea  was  true.    K 
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80^  he  had  been  ia  jeopardy  for  a  part  of  the  Bame  crime, 
to  wit :  the  assault  and  battery,  and  could  not  be  put  on 
trial  for  the  assault  and  battery  with  intent  to  murder,  for 
the  reason  that  he  would  be  in  a  second  jeopardy  for  the 
assault  and  battery." 

It  does  not  seem  to  us  that  this  course  of  reasoning  is 
sound.  If  the  State  had  filed  her  reply  before  the  court 
ruled  upon  the  demurrer,  the  demurrer  would  have  been 
waived.  Bell  v.  HungaUy  13  Ind.  882.  This  is  the  settled 
rule  in  civil  proceedings,  and  we  think  when  a  demurrer 
is  applicable  in  criminal  practice  the  same  rule  should 
govern.  -A  party  has  a  right  to  w^ithdraw  a  demurrer  and 
answer  or  reply  at  any  time  before  the  judgment  on  it  is 
recorded,  unless  the  demurrer  is  frivolous.  Call  v.  Ewing^ 
1  Blackf.  301 ;  Berry  v.  M  'Donald,  7  Blackf.  371 ;  Dunn  v. 
Sparks,  7  Ind.  490.  In  the  case  before  us  there  is  no  pre- 
tence that  the  demurrer  was  frivolous ;  and  from  the  face 
of  the  proceedings,  although  we  dp  not  decide  nor 
intimate  any  opinion  as  to  the  sufficiency  of  the  special 
plea,  it  is  clear  to  us  that  the  demurrer  was  filed  in  good 
faith. 

Whether  the  party  had  been  put  "  in  jeopardy  "  for  the 
satne  offence  upon  a  previous  trial  was  the  very  question 
upon  which  the  offered  reply  tendered  issue.  The  alle* 
gations  in  the  special  plea  were  admitted  by  the  demurrer, 
only  for  the  purposes  of  the  demurrer,  not  for  the  pur- 
pose of  admitting  them  as  true  on  a  trial  of  the  facts,  or 
to  render  judgment  upon  them.  To  first  question  the 
sufficiency  of  a  pleading  in  law  by  a  demurrer,  when  the 
question  is  not  clear,  and,  if  found  sufficient,  then  to  ques- 
tion the  truth  of  the  facts  therein  alleged  by  a  trial,  is 
the  settled  rule  of  practice,  long  supported  by  precedent 
and  eminently  conducive  to  the  clear,  direct  and  speedy 
administration  of  justice.  In  departing  from  this  rule  we 
think  the  court  erred. 

The  authorities  cited  by  the  appellee  go  to  the  sufficien- 


NOVEMBER  TERM,  1876.  487 

Winaett  v.  Tke  State. 

II  ■■       ■■      IP  I       I         I    I    I        111  II  II  I  ■     ■  I  i^i^a^M 

cy  of  the  special  plea,  not  to  the  right  of  the  State  to 
reply  to  it  luPter  a  demurrer  has  been  overruled. 
The  judgment  is  reversed,  at  the  costs  of  the  appellee. 


WiNSBTT  V.  The  State. 

GBOmrAL  Law. — Appeal  to  Suprtme  OouH. — How  and  When, — FSing  TVem- 
BcripL — ^An  appeal  to  the  rapieme  court  by  the  defendant  in  a  criminal 
proeecation  is  considered  as  taken  on  the  day  on  which  notice  of  snch 
appeal  is  served  on  the  proper  officers,  and  the  transcript  of  the  record 
must  be  filed  within  thirty  days  thereafter  or  such  appeal  will  be  dismisBed. 

From  the  Wayne  Circuit  Court. 

S.  A.  ForhneTy  for  appellant. 

H.  U.  Johnson^  Prosecuting  Attorney,  and  C  A.  Bus- 
kirkj  Attorney  General,  for  the  State. 

NiBLACK,  J. — The  appellant  was  indicted  for  retailing 
spirituous  liquor  without  a  license,  and  was  tried  and  con- 
victed at  the  November  term,  A.  D.  1876,  of  the  court 
below. 

On  the  29th  day  of  January,  A.  D,  1877,  he  served  no- 
tices, severally,  on  the  clerk  of  that  court,  and  on  the 
proper  prosecuting  attorney,  of  an  appeal  of  the  cause  to 
this  court. 

On  the  6th  day  of  April,  A.  D.  1877,  a  transcript  of 
the  record  in  the  cause  was  filed  in  this  court. 

The  prosecuting  attorney,  on  behalf  of  the  appellee, 
moves  to  dismiss  the  appeal  because,  as  he  alleges,  the 
transcript  was  not  filed  in  this  court  within  the  time  lim- 
ited by  law. 

Our  statute,  providing  for  appeals  in  criminal  causes, 
prescribes  that,  '^  The  appeal  must  be  tiEtken  within  one 
year  after  the  judgment  is  rendered,  and  the  transcript 
must  be  filed  within  thirty  days  after  the  appeal  is  taken." 
2  E.  8. 1876,  p.  411,  sec.  151. 
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"An  appeal  is  taken  by  the  service  of  a  notice  npon 
the  clerk  of  the  court  where  the  judgment  was  rendered, 
stating  that  the  appellant  appeals  from  the  judgment.  If 
taken  by  the  defendant,  a  similar  notice  must  be  served 
upon  the  prosecuting  attorney.     *    *    *.*'    JS.,  sec.  152. 

The  appeal  is  considered  as  taken  on  the  day  on  which 
notice  of  such  appeal  is  served  on  the  proper  officers. 

In  this  case,  the  transcript  was  not  filed  in  this  court 
within  thirty  days  after  the  appeal  was  taken,  and  the 
motion  will  have  to  be  sustained. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellant. 


The  State  v.  Wicket  et  al. 

LiqiTOB  Law. — Indidmient, — DupUcUy. — BeiaiUing  WitktnU  LicoMe. — Svtr- 
pLusage, — An  indictment  chained  that  the  defendant  "on,"  etc.,  ''at,"  etc, 
''not  being  then  and  there  licensed",  etc.,  "unlawfully  sold  to",  etc., 
"intoxicating  liquor  in  a  less  quantity  than  a  quart  at  a  time,  to  wit,  the 
quantity  of  two  gills,  at  and  for  the  price  of  ten  cents,  to  be  then  and  there 
drank  and  suffered  to  be  drank  tn  the  Aouse",  etc.,  of  the  defendant. 

Held,  that  the  indictment  was  not  bad  for  duplicity. 

Heldf  also,  that  duplicity  is  not  ground  for  quashing  such  indictment. 

Hdd,  also,  that  the  chm^  of  seUing  intoxicating  liquor  in  a  less  quantity 
than  a  quart  at  a  time,  without  a  license,  is  complete  in  itself,  without 
reference  to  the  charge  of  selling  "to  be  drank  in  the  house",  etc.,  which 
is  incomplete  and  is  mere  surplusage  when  connected  with  the  charge 
alleged. 

From  the  Allen  Criminal  Circuit  Court. 

8.  M.  Hench^  Prosecuting  Attorney,  for  the  State. 
W".  G.  Colerickj  H.  Colerick  and  T.  W.  Colericky  for  ap- 
pellees. 

Perkins,  J. — ^The  indictment  is  as  follows,  omitting  its 
title: 

"  The  grand  jurors  for  the  county  of  Allen,  and  State 
of  Indiana,  upon  their  oath,  charge  and  present,  that,  oa 
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the  seventh  day  of  October,  A.  D.  1876,  Samuel  Wickey 
and  Martin  Wickey,  at  said  county  of  Allen  and  State 
aforesaid,  they  not  being  then  and  there  licensed,  accord- 
ing to  the  law  of  the  State  of  Indiana  in  force  at  the 
time,  to  sell  intoxicating  liquors,  unlawfully  sold  to  George 
Smenner  intoxicating  liquors  in  a  less  quantity  than  a 
quart  at  a  time,  to  wit,  the  quantity  of  two  gUls,  at  and  for, 
the  price  of  ten  cents,  to  be  then  and  there  drank  and 
suffered  to  be  drank  in  the  house,  out-house,  garden  and 
yard  of  the  said  Samuel  Wickey  and  Martin  Wickey, 
situate  in  said  county,  and  in  the  appurtenances  then  and 
there  and  thereto  belonging,  contrary,"  etc. 

Motion  to  quash  sustained,  on  the  ground  of  duplicity 
and  uncertainty. 

Duplicity  is  not  ground  for  quashing  an  indictment  for 
a  misdemeanor.  Shafer  v.  The  Slate,  26  Ind.  191.  The 
court,  in  the  case  cited,  say,  '^  K  there  had  been  separate 
counts,  there  would  be  no  question  as  to  the  sufficiency 
of  the  indictment;  and  it  is  apparent,  therefore,  that  the 
defendant  could  not  be  prejudiced  on  the  trial  by  em- 
bracing the  charge  in  both  forms  in  a  single  count,  instead 
of  using  two  counts."  If  the  indictment  had  contained 
two  counts,  each  charging  an  offence,  and  the  offence  was 
insufficiently  charged  in  one  of  them,  that  one  might 
have  been  quashed  on  the  motion.  It  would  seem  to  fol- 
low, from  the  ruling  in  Shafer  v.  JTie  State,  supra,  that  if 
two  offences  were  charged  in  one  count,  instead  of  sever- 
ally in  two,  and  one  of  them  was  defectively  charged,  the 
part  of  the  indictment  containing  the  defectively  charged 
offence  might  be  quashed  on  motion.  The  second  offence 
charged,  if  two  are  charged,  in  the  indictment  in  this 
case,  viz.,  that  of  selling  to  be  drank  on  the  premises,  is 
defectively  charged  in  this,  that  it  does  not  state  the  par- 
ticular out-house  or  garden  in  which  the  liquor  was  to  be 
drank.    Burke  v.  The  State,  52  Ind.  522. 

But  the  indictment  in  this  case  is  not  double.  It  charges 
but  one  offence,  and,  in  addition,  contains  a  quantity  of 
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Burpluaag^  Section  twelre  of  Hie  liquor  law  of  1875 
reads  thus : 

*<Any  person  not  being  lieensed  according  to  the  pro- 
viflionB  of  this  act,  who  shall  sell  or  barter,  directly  or 
indirectly,  any  spirituous,  rinous  or  malt  liquors  in  a  lees 
quantity  than  a  quart  at  a  time,  or  who  shall  sell  or  bar- 
ter any  spiritucms,  vinous  or  malt  liquors  to  be  drank  or 
suffered  to  be  drank  in  his  house,  out-house,  y wrd,  garden, 
or  the  appurtenances  thereto  belonging,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  upon  conviction  thereof, 
shall  be  fined,"  etc.    1  R.  S.  1876,  p.  872,  sec.  12. 

Now,  under  tiiiis  section,  what  are  the  rights  and  liabili- 
ties of  the  people,  touching  the  traffic  in  the  liquors  speci- 
fied in  this  section  ? 

First.  No  person  in  the  state  has  a  right  to  sell  to  any 
person  a  less  quantity  than  a  quart  at  a  time  of  either  of 
tiiem,  for  any  purpose,  no  matter  where  to  be  used,  with- 
out a  license. 

Second.  Any  person  having  a  license  under  this  state 
law  may  sell  any  quantity  at  a  time  without  regard  to  the 
place  where  the  party  purchasing  intends  to  drink  it. 

Third.  Any  person,  without  a  license,  may  sell  any 
quantity,  from  a  quart  upwards,  to  be  taken  away  from 
his  premises,  but  not  to  be  drank  upon  them.  Sales  for 
this  lal^r  purpose  can  only  be  made  by  one  having  a  li- 
cense. 

In  sales  of  quantities  less  than  a  quart,  the  offence  con* 
siets  in  the  seUing,  the  place  of  intended  drinking  being 
immaterial. 

In  sales  of  quantities  of  a  quart  and  upwards,  the  of- 
fence IB  not  in  the  selling,  simply,  but  in  the  selling  to  be 
drank  on  the  premises,  as  designated  in  the  statute.  If 
not  sold  to  be  so  drank,  the  sale  is  legal. 

Hence,  in  an  indictment  against  a  person  for  selling  a 
less  quantity  than  a  quart,  the  charge  of  the  offence  is 
complete  when  the  sade  is  charged :  and  whether  it  was 
sold  to  be  drank  on  the  premises  or  otherwise,  or  to  be 
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taken  straight  or  dilated,  is  immaterial,  and,  if  stated  in  the 
indictment,  is  mere  surplusage  and  may  be  disregarded. 

But  in  an  indictment  for  selling  where  the  quantity  ex- 
ceeds a  quart,  as  a  sale  of  that  quantity  is  legal  without  a 
license,  unless  sold  ^^  to  be  drank  on  the  premises,"  etc., 
such  fact  must  be  alleged  or  the  indictment  will  not 
charge  an  offence. 

Judgment  is  reversed. 


Eastman  v.  The  Statb. 


Gkoonax.  LAW.^iVnriiee.— PEea  qT  ChdUy.— Trial  iy  Jury  to  Aueu  ISmU^ 
menL — ^The  record,  on  the  appeal  of  a  criminal  canae  to  the  Bupreme 
court,  showed  that  the  defendant  had  pleaded  guilty  of  the  charge 
allied  in  the  indictment ;  that  then  the  court  receiving  such  plea,  upon 
Its  own  motion  and  without  objection  by  tiie  defendant,  empanelled  a 
jury  to  umeaB  his  punishment ;  that  over  his  objection  the  State  was  per? 
mitted  to  introduce  evidence  to  sustain  the  allegations  of  the  indictment ; 
and  that,  after  having  been  charged  by  the  court,  the  jury  returned  a 
verdict  of  guilty,  fixing  the  punishment  at  the  minimum  penalty  which 
the  court  could  have  assessed  on  such  plea  of  guilty  on  the  face  of  such 
indictment.  But  the  evidence  given  on  the  trial  ol  the  cause  was  not  set 
oat  in  the  record. 

Heldf  that  the  defendant  can  not  complain  of  such  verdict. 

Same. — Motion  «a  Arreai  of  JvdffmenL — ^Error  of  law  occurring  on  the  trial 
of  a  criminal  cause  is  not  ground  for  a  motion  in  arrest  of  judgment 

Prom  the  Elkhart  Circuit  Court 

R.  M.  Johnson  and  J.  D.  Osbom^  for  appellant. 
W.  C.  OlasgaWf  Prosecuting  Attorney,  and  (7.  A.  Bus-* 
Jdrkf  Attorney  General,  for  appellee. 

BiDDLB,  J. — ^The  appellant  was  indicted  for  feloniously 
receiving  and  aiding  in  the  concealment  ^^  of  five  watches, 
of  the  value  of  fifty-seven  dollars,  twenty  watdi  chains, 
of  the  value  of  twenty-five  dollars,  fourteen  nut  picks, 
of  the  value  of' five  dollars,  eleven  gold  rings,  of  the 
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value  of  fifty  dollars,  six  penknives,  of  the  value  of  four 
dollars,"  well  knowing  that  the  same,  before  that  time, 
had  been  stolen.  He  pleaded  guilty  to  the  indictment. 
The  court,  upon  its  own  motion,  but  without  objection 
from  the  appellant,  empanelled  a  jury  to  assess  the 
amount  of  punishment  against  the  appellant.  The  jury 
returned  the  following  verdict :  "  We,  the  jury,  find  the 
defendant  guilty  as  he  stands  charged  in  the  indictment, 
and  assess  his  punishment  at  two  years  in  the  state- 
prison,  and  that  he  be  fined  in  the  sum  of  twenty-five 
dollars,  and  be  disfranchised  and  rendered  incapable  of 
holding  any  office  of  trust  or  profit  for  one  year." 

The  appellant  moved  the  court  for  a  new  trial,  assign- 
ing various  causes  therefor;  the  motion  was  overruled, 
and  exceptions  taken.  The  appellant  then  moved  ^'  the 
court  to  arrest  the  judgment  herein,  for  the  reason  that 
no  lawful  verdict  has  been  rendered  in  the  cause ;  that 
the  court  had  no  power  or  authority  to  empanel  a  jury 
to  assess  the  punishment  upon  the  defendant's  plea  of 
guilty,  and  that  the  verdict  so  rendered  is  a  nullity  and 
utterly  void."  This  motion  was  overruled,  and  except- 
ions reserved.  The  court  rendered  judgment  according 
to  the  verdict. 

The  case  is  presented  as  if  it  was  tried  by  a  jury  on  a 
plea  of  guilty,  with  a  verdict  of  guilty,  and  the  punish- 
ment regularly  assessed.  There  is  a  bill  of  exceptions  in 
the  record,  but  it  does  not  purport  to  set  out  all  the  evi- 
dence, nor  indeed  does  it  contain  any  evidence.  It 
simply  recites,  that,  "  over  the  objection  of  the  defendant, 
the  court  allowed  and  permitted  the  state,  by  her  attorney, 
to  present  and  introduce  evidence  to  the  said  jury,  tending 
to  prove  the  commission  of  the  offence  charged  in  the 
indictment,  and  tending  to  prove  the  value  of  the  goods 
alleged  in  the  indictment  to  have  been  stolen,  and  tending 
to  prove  the  declarations  and  statements  of  the  defend- 
ant, made  prior  to  his  arrest,  with  reference  to  his  knowl- 
edge of  and  concerning  the  said  alleged  stolen  goods,  and 
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of  and  concerning  the  stealing  of  the  same,  etc.,  etc.," 
bnt  in  no  part  of  the  bill  of  exceptions  is  the  evidence 
itself  shown,  or  the  testimony  of  a  witness  given.  The 
instructions  of  the  court  to  the  jury  are  set  out,  and  we 
think  they  were  properly  given,  but  it  is  quite  imma- 
terial, as  the  record  presents  no  available  error.  The  pun- 
ishment of  the  crime  charged  would  have  been,  under 
the  plea  of  guilty,  the  same  as  the  punishment  of  larceny 
committed  in  stealing  the  same  goods,  which,  upon  the 
face  of  the  indictment,  would  have  been  grand  larceny, 
and  the  punishment  could  not  have  been  less  than  two 
years  imprisonment.  2  R.  8. 1876,  p.  484,  sec  22.  May- 
vard  V.  The  StatCj  14  Ind.  427.  As  the  punishment  of 
the  appellant,  under  his  plea,  could  not  have  been  less 
than  that  found  by  the  jury,  he  can  not  complain  of  intend- 
ing error,  for  the  reason,  that,  by  the  whole  record,  it  is 
plain  he  has  not  been  injured.  It  is  stated  in  the  brief  on 
behalf  of  the  appellant  that  he  "  is  a  boy  seventeen  years 
old,"  but  we  can  find  no  evidence  of  the  fact  in  the  record. 

The  motion  in  arrest  of  judgment  was  properly  over- 
ruled. In  our  practice  there  are  but  two  grounds  for 
such  a  motion  in  criminal  cases : 

"  Mrst.  That  the  gr^nd  jury  who  found  the  indictment 
had  no  legal  authority  to  inquire  into  the  offence  charged,  by 
reason  of  it  not  being  within  the  jurisdiction  of  the  court. 

^'  Second.  That  the  facts  stated  do  not  constitute  a  public 
offence."  2.  R.  S.  1876,  p.  409,  sec.  144.  Bishop  v.  The 
Staie,  50  Ind.  125 ;  MvUen  v.  The  State,  50  Ind.  169 ; 
McQuire  v.  The  StatCj  60  Ind.  284;  Bond  v.  The  State,  52 
Ind.  457 ;  Laydon  v.  7%e  State,  52  Ind.  459. 

The  grounds  alleged  in  support  of  a  motion  in  arrest 
of  judgment  in  this  case  are  not  sufficient. 

The  judgment  is  affirmed,  with  costs. 
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Rodman  v.  Rodman  bt  al.,  Administratoks. 

Decedents'  Estateb. — EmUanenU. — ^The  emblements  and  annual  crops 
with  which  an  administrator  is  chargeable  do  not  include  those  planted 
and  grown  after  his  decedent's  death. 

Same. — E$tate  not  Liabk  for  IVopoit  of  AdmimiinUir, — An  administrator, 
by  taking  and  charging  himself  with  propertj  not  bdonging  to  his  dece- 
dent's estate,  does  not  thereby  render  such  estate,  nor  himself  as  such 
administrator,  liable  to  the  owner  of  such  property,  for  the  value  thereoL 

Sasie. — Claim  Agodfui  BdaU. — Juntdidion. — Where  the  objection  is  made 
lor  the  first  time,  in  the  supreme  court,  thai  the  drcnit  court  had  no  juris- 
diction of  a  claim  against  a  decedent's  estate,  because  the  record  does  not 
afBjrmatively  show  that  such  claim  had  been  entered  on  the  appearance 
docket,  there  refused,  and  thence  transferred  to  the  issue  docket,  bat  the 
record  does  show  its  filing  in  the  clerk's  office  in  time  to  have  been  thus 
disposed  of,  it  will  be  piesomed  that  sndi  steps  were  duly  taken. 

From  the  Washington  Circuit  Court 

•71  S.  Butler  J  for  appellant. 

T.  L.  Collins  and  A.  B.  Collins^  for  appellees. 

HowK,  J. — The  court  below  sustained  appellees'  de- 
murrer to  appellant's  amended  complain t,  to  which  decision 
the  appellant  at  the  time  excepted,  and  judgment  was  ren- 
dered on  the  demurrer,  in  favor  of  appellees  and  against 
appellant.  In  this  court,  the  only  error  assigned  is  that 
the  court  below  erred  in  sustaining  the  d^nurrer  to  the 
amended  complaint. 

A. brief  summary  of  the  material  £Etcts  stated  by  appel- 
lant in  her  amended  complaint  is,  therefore,  necessary  to  a 
proper  understanding  of  this  cause.  It  is  alleged  in  the 
amended  complaint  that  the  Jackson  circuit  court,  at  its 
April  term,  1873,  made  a  decree  in  the  case  of  William 
P.  Butler  and  Martha  A.  Hodman,  administrators  of  the 
estate  of  Thomas  J.  Bodman,  deceased,  against  Philena 
8.  Coffinan,  Stuart  Coffinan,  Walker  B.  Bodman,  Walter 
B.  Bodman,  Ella  Hobbs,  Belle  Bodman,  Aden  E.  Bod- 
man, Hugh  E.  Bodman,  Thomas  J.  Bodman,  Charles  H. 
Bodman,  James  B.  Bodman,William  H.  Bodman,  Elizabeth 
Bodman  and  John  B.  Bodman,  as  heirs  at  law  of  Walker 
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B.  Rodman,  deceased,  for  the  sale  of  certain  real  estate  in 
Jackson  county,  Indiana,  to  pay  the  sum  of  thirty-one 
thousand  five  hundred  and  forty-four  dollars  and  fifteen 
cents  due  from  said  Walker  B.  Rodman,  deeeased,  to  said 
Thomas  J.  Rodman,  deceased,  which  real  estate  is  partic- 
ularly described  in  said  amended  complaint;  that  said 
real  estate  was  sold,  pursuant  to  said  decree,  by  the  sheriff 
of  said  Jackson  county,  on  the  28th  day  of  June,  1878, 
and  appellant  became  the  purchaser  thereof  at  such  sale  for 
the  sum  of  twenty-three  thousand  dollars ;  that  said  land 
not  having  been  redeemed  within  one  year  from  the  date 
of  such  sale,  the  said  sheriff,  on  the  16th  of  July,  1874, 
made  appellant  a  deed  for  said  land;  that  on  the  27th 
and  i^th  days  of  September,  1878,  the  appellees,  as  ad- 
ministrators of  the  estate  of  Walker  B.  Rodman,  deceased^ 
wrongfully  sold  at  public  auction  the  growing  rent  com 
on  said  land,  which  was  on  said  land  at  the  date  of  said 
sale,  amounting  to  the  sum  of  two  thousand  one  hundred 
and  seventy-four  dollars  and  thirty-six  cents,  and  that 
said  sum  is  the  reasonable  rents  and  profits  of  said  prem- 
ises for  one  year  from  the  date  of  said  sale ;  that  said 
Walker  B.  Rodman  died  in  January,  1872,  and  said  grow- 
ing com  crop  was  not  on  said  land  at  the  time  of  his 
death;  that  the  appellees  wrongfully  appropriated  the 
sum  realized  by  them  from  the  sale  of  said  rents  and 
profits  and,  as  adminktraibrs  of  said  decedent's  estate, 
reported  said  sum  as  assets  of  said  estate,  and  that  the 
appellees  still  hold  said  sum  as  such  assets ;  and  that  said 
sum  is  justly  due  to  appellant  and  wholly  unpaid,  as  the 
reasonable  rents  and  profits  of  said  land  for  the  year 
beginning  1878.  The  prayer  of  this  amended  complaint 
was  for  judgment  for  said  sum  of  two  thousand  one  hun- 
dred and  seventf-four  dollars  and  thirty-six  cents,  and 
that  the  same  be  refunded  by  appellees,  in  full,  at  once, 
and  for  all  other  proper  relief. 

Appellees'  demurrer  to  this  amended  complaint  was 
upon  the  ground  that  it  did  not  state  facts  sufficient  to 
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eonstitate  a  cause  of  action  against  the  estate  of  their 
intestate. 

It  is  very  evident,  in  our  opinion,  that  appellant's 
amended  complaint  states  no  cause  of  action  agwist  the 
appellees,  in  their  fiduciary  or  representative  character. 
It  is  true,  that  administrators,  within  sixtv  days  after 
their  appointment,  must  make  out  a  full  inventory  of  the 
personal  estate  of  the  deceased,  including,  among  other 
things,  '^  emblements  and  annual  crops,  whether  severed 
or  not  from  the  land,  raised  by  labor."  2  B.  8.  1876,  p. 
505,  sec.  84.  But  this  requirement  of  the  law  refers  only  to 
crops  which  have  been  grown,  or  which,  at  the  death  ci 
the  decedent,  were  growing  upon  decedent's  land;  and 
crops  which  are  not  only  grown,  but  the  seed  of  ^which 
are  planted  or  sown,  upon  the  decedent's  land  after  his 
death,  do  not  ordinarily  go  to  his  administrators,  and  they 
are  not  chargeable  therewith.  In  this  case,  the  decedent 
died  in  January,  1872,  and  the  crops  referred  to  in  appel- 
lant's complaint  wer^  the  crops  of  1878.  The  crops  of 
the  latter  year  were  not  properly  any  part  of  decedent's 
estate,  and  the  appellees  were  not  apparently  chargeable, 
as  the  decedent's  administrators,  with  those  crops. 

The  appellant,  on  the  28th  day  of  June,  1873,  under  a 
judgment  against  the  heirs  at  law  of  appellees'  intestate, 
became  the  purchaser  of  the  lands  of  the  decedent, 
described  in  appellant's  amended  complaint.  Within  one 
year  from  the  date  of  said  sale,  the  lands  in  question  w^re 
not  redeemed,  by  any  person  lawfully  authorized  to  re- 
deem  the  same,  in  the  manner  prescribed  by  law.  After 
the  expiration  of  one  year  from  said  sale,  the  said  lands 
not  having  been  previously  redeemed,  on  the  16th  of  July, 
1874,  the  appellant  received  a  conveyance  of  said  lands, 
executed  by  the  proper  officer.  The  lands  not  having 
been  previously  redeemed  within  one  year,  and  the  appel- 
lant having  received  a  deed  of  said  lands,  the  judgment- 
debtor,  if  there  were  any,  would  be  liable  to  the  appellant 
for  the  reasonable  rents  and  profits  of  said  lands  for  the 
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year  succeeding  the  date  of  appellant's  purchase  of  the 
lands.  This  liability  is  one  created  by  statute.  The 
statute  provides,  that  ^Hhe  judgment-debtor  shall  be 
entitled  to  the  possession  of  the  premises  for  one  year 
after  the  sale,  and  in  case  they  are  not  redeemed  at  the 
end  of  the  year  as  provided  in  this  act,  he  shall  be  liable 
to  the  purchaser  for  their  reasonable  rents  and  profits." 
2  R.  8. 1876,  p.  220,  note  a.,  sec.  2.  In  this  case,  however, 
no  personal  judgment  was  rendered,  and,  therefore,  there 
was  no  judgment-debtor. 

It  appears,  however,  from  the  complaint,  or  claim,  in 
this  case,  that  three  months  after  appellant's  purchase  of 
said  lands,  appellees  sold  the  growing  rent  com  on  said 
lands  for  a  large  sum  of  money,  which  sum  of  money,  it 
is  averred,  was  the  reasonable  rents  and  profits  of  said 
lands  for  one  year  from  and  after  the  date  of  said  sale  to 
the  appellant.  Such  growing  rent  com ,  which  was  planted 
and  growing  upon  said  lands  in  the  second  year  after  the 
decedent's  death,  was  not,  in  our  opinion,  a  part  of  the 
decedent's  personal  estate.  The  appellees,  as  administra- 
tors, were  not  required  by  law  to  take  possession  of  and 
account  tor  such  growing  rent  com  as  a  part  of  their 
decedent's  estate.  In  doing  what  they  did  in  the  premi- 
ses, the  appellees  were  not  acting  in  their  fiduciary  or 
representative  character,  as  administrators  of  the  dece- 
dent's estate,  although  they  seemed  to  think  they  were. 
Whatever  money  the  appellees  received  from  the  sale  of 
such  growing  rent  com  was  received  by  them,  not  as  a 
part  of  the  assets  of  their  decedent's  estate,  but,  for  the 
use  of  the  persons  to  whom  it  might  lawfully  belong. 
When  property  or  money,  which  does  not  belong  to  the 
estate  of  a  decedent,  may  come  into  the  possession  of  a 
party  who  happens  to  be  the  administrator  of  such 
estate,  such  party  can  not,  by  charging  himself  as  such 
administrator  with  such  property  or  money,  make  such 
property  or  money  a  part  of  the  assets  of  his  decedent's 
estate,  nor  can  he,  by  so  doing,  render  the  estate  of  his 
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decedent,  or  himself  as  administrator,  liable  for  aach 
fToperty  or  money  to  the  lawful  owner  thereof! 

We  hold,  therefore,  that  the  appellant's  complaint,  or 
claim,  in  this  case,  does  not  state  a  cause  of  action  against 
aiqpellees,  as  administrators,  or  against  the  estate  of  their 
decedent. 

It  is  urged  by  appellees'  counsel,  with  much  earnest- 
ness, that  the  record  does  not  show  that  the  court  below 
had  jurisdiction  of  the  subject-matter  of  the  action,  in 
this ;  that  the  record  does  not  cAiow,  affirmatively,  that 
this  claim  had  ever  been  placed  upon  the  appearance 
docket,  or  that  it  had  been  duly  transferred  from  that 
docket  to  the  issue  docket  of  the  court  below,  for  triaL 
"So  objection  was  made  to  the  claim  on  this  ground,  in 
the  lower  court,  but  the  objection  is  made  for  the  first 
time,  in  this  court ;  and  it  is  manifest,  we  think,  from 
what  does  appear  in  the  record,  that  if  this  objection  had 
been  made  in  the  court  below,  the  record  could  have  been 
and  would  have  been  corrected  in  this  regard.  It  i^ 
pears  from  the  record,  that  this  claim  was  filed  in  the 
clerk's  office  of  the  court  below,  on  the  third  day  of 
October,  1874.  We  take  judicial  notice  of  the  fact  that 
this  filing  was  more  than  ton  days  before  the  first  day  of 
the  next  succeeding  October  term  of  the  court  below. 
This  claim  made  its  first  appearance  on  the  issue  docket 
for  trial,  at  the  next  January  torm,  1875,  of  the  court 
below.  Now,  the  record  fails  to  show  where  the  claim 
was  at  the  October  torm  intervening  between  the  date  of 
the  filing  of  the  claim  and  the  January  term,  1875 ;  but 
in  this  case,  in  our  opinion,  we  may  safely  presume  that 
the  clerk  of  the  court  below  did  his  duty,  the  contrary 
not  appearing ;  that  at  the  time  of  the  filing  of  this  claim 
in  his  office,  he  entered  the  same  on  the  appearance  docket, 
and  that  there  said  claim  safely  reposed  during  the  en- 
suing October  term ;  and  that  said  claim,  not  having  been 
admitted  in  writing  by  said  administrators,  by  the  kst 
day  of  said  October  term,  was  then  duly  transferred  to 
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the  isBue  docket  of  the  court  below,  for  trial  at  the  en- 
suing January  term,  1875,  thereof.  Upon  this  point, 
appellees'  counsel  have  cited  the  case  of  Stanford  v.  Stan* 
ford,  42  lod.  485;  but  an  examination  of  that  case  will 
show  that  the  objection  had  been  made  and  urged  in  the 
court  below.  In  the  case  now  before  us,  the  record  dis- 
closes enough  facts  to  enable  us  safely  and  reasonably  to 
assume  that  all  the  necessary  steps  had  been  legally  taken, 
in  order  to  give  the  court  below  jurisdiction  of  the  sub- 
ject-matter of  the  claim,  and  that  the  record  only  is  im- 
perfect in  not  showing,  affirmatively,  that  these  necessary 
steps  had  been  taken. 

The  judgment  of  the  court  below  in  this  cause  is  af- 
firmed, at  the  costs  of  the  appellant. 


Polk  v.  Rbtnolm  n  al« 

DncHmo  Coicpakt.— Jfu2tv»dual  Xid&i^iey.— Where  a  member  of  a  ditchii^ 
BflBociation  is  employed  by  and  performs  labor  for  such  asBOciation,  the 
oUier  members  thereof,  as  indiyiduals,  are  jointlj  Uable  to  him  for  their 
pcoportionate  share  of  the  ralue  of  snch  labor. 

From  the  Gibson  Circuit  Court. 

2>.  F.  Embree  and  W.  M.  Land^  for  appellant. 
W.  F.  Trippit  and  C.  A,  Buskirkj  for  appellees. 

Pbrkdts,  J. — Suit  by  Polk,  the  appellant,  for  work  and 
labor  done  for  a  ditching  company.  The  suit  is  against 
the  defendants,  personally,  they  being  members  of  the  said 
ditching  company,  for  their  proportion  of  the  amount 
due  the  plaintiff  for  work  done  for  the  corporation,  the 
plaintiff  also  being  a  member  of  said  corporation.  A  de- 
murrer was  sustained  to  the  complaint,  and  there  was 
£nal  judgment  for  the  defendants. 
Vol.  LIV.— 29 
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Where  a  ditching  company  is  not  legally  organized,  it 
has  be^i  held  by  this  court  that  it  conld  not  enforce  the 
collection  of  assessmentB.  The  Newton  County  Draining 
Co.  V.  NofsingcTy  43  Ind.  566,  and  cases  cited. 

But  it  was  decided,  in  Shafer  v.  Moriarty,  46  Ind.  9, 
that,  ^^  where  a  ditching  association  was  organized  under, 
though  not  in  strict  conformity  to,  the  law  therefor,  by 
persons  who  had  subscribed  articles  of  association  which 
contemplated  the  construction  of  a  ditch  upon  which  the 
plaintiff  performed  manual  labor,  such  persons  "  could  not 
deny  the  corporate  existence  of  the  company  in  an  action 
against  the  individual  members,  to  recover  for  such  labor. 

The  only  difference  between  that  case  and  this,  is,  that 
there,  a  third  person  was  employed  by  the  corporation  to 
perform  the  labor,  while  here,  the  person  employed  was  a 
member  of  the  corporation. 

The  liability  to  pay  for  the  labor  done  arises  from  the 
employment  of  the  laborer  by  the  corporation ;  and  we 
think  the  liability  is  the  same,  whether  the  laborer  so  em- 
ployed be  a  member  of  the  corporation,  or  a  third  person. 

The  judgment  is  reversed,  with  costs,  and  cause  re- 
manded for  further  proceedings  in  accordance  with  this 
opinion. 


Thb  Statb,  bx  bxl.  Baob  bt  al.,  v.  Primb  bt  al. 

SwEBJFF.-^heriff's  Sale.— Sale  cf  Same  JVoperty  on  Digerenl  EjaeeMom^-'Bri' 
oriiy, — lAabilUy  to  PuarckoMT  al  Void  Sale* — Several  execationB  against  the 
same  person,  haying  priorities  ol  lien  upon  the  real  estate  of  such  perBcm 
in  the  order  of  the  rendition  of  the  judgments  upon  which  they  were 
severally  issued,  were  levied  upon  such  realty,  at  the  same  time,  hy  a 
sheriff  in  whose  hands  they  were.  He  sold  a  portion  of  such  realty  apon 
the  execution  having  priority,  for  a  sum  sufficient  to  satisfy  it  and  the 
execution  next  in  priority,  hut  instead  of  applying  such  surplus  to  sat- 
isfy said  execution  next  in  priority,  as  hy  law  he  ought,  he  applied  the 
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same  on  anotlier  excontioB,  sabeequent  in  priority  to  the  other  two,  and 
sold  another  portion  of  each  realty,  by  virtue  of  such  execution  next  in 
priority,  received  the  purchase  money  therefor  and  applied  it  to  the  sat- 
isfaction of  such  execution.  Upon  a  suit  brought  by  the  execution-de- 
fendant against  the  pnrchaser  at  such  second  sale  the  circuit  court  de- 
cbuped  such  sale  vacated  by  reason  that  the  surplus  received  at  such  first 
sale  ought  to  have  been  used  to,  and  in  law  did,  satisfy  such  execution 
next  in  priority. 

Held,  in  a  suit  on  such  sheriff's  bond,  by  the  purchaser  as  relator,  to  recover 
the  purchase*money  of  such  second  sale,  that  neither  such  sheriff  nor  his 
sureties  can  be  held  liable  therefor. 

Same. — Mimaterial  Ofioer^ — Wammijf. — A  sheriff  is  only  a  ministerial 
officer,  and  does  not  warrant  anything  in  connection  with  the  sale  by 
him  of  property  upon  an  execution  lawfully  in  his  hands. 

Sams. — JIEsiake, — ^Where  a  sheriff  acts  in  good  faith,  in  selling  property  on 
an  execati<Hii,  though  by  his  mistake  or  oversight  the  purchaser  thereof 
obtains  no  title  thereto^  neither  he  nor  his  sureties  can  be  held  liable 
therefor. 

Same. — ^A  purchaser  at  a  sheriff's  sale  is  bound  tp  know  whether  or  not 
the  latter  had  authority  to  make  such  sale. 

From  the  Tipton  Circuit  Court. 

L.  Walker  and  B.  Vailcy  for  appellant. 

M.  BeUj  A.  S.  Bdl  and  G.  E.  Hendry,  for  appellees. 

HowK,  J. — ^In*  this  action,  the  relators  of  the  appellant 
sued  the  appellees,  in  the  court  below,  on  the  official  bond 
of  the  appellee  Nathaniel  Prime,  as  sheriff  of  Howard 
county,  Indiana.  * 

The  complaint  was  in  two  paragraphs,  to  each  of  which 
appellees  demurred,  upon  the  ground  of  objection  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
These  demurrers  were  sustained  by  the  court  below,  and 
to  these  decisions  the  relators  of  the  appellant  excepted. 
And  the  relators  of  the  appellant  failing  and  refusing  to 
plead  further,  judgment  was  rendered  upon  the  demur- 
rers by  the  court  below. 

In  this  court,  the  decisions  of  the  court  below  upon 
these  demurrers  are  the  only  errors  assigned  by  the  rela- 
tors of  the  appellant.  To  the  proper  determination  of 
the  questions  presented  by  the  errors  thus  assigned,  a 
summary,  at  least,  of  the  material  facts  averred  in  each 
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paragraph  of  the  complaint,  is  absolutely  indispensable; 
and  the  summary  will  therefore  be  given,  as  briefly  as  it 
can  be  done  in  an  intelligible  manner. 

In  the  first  paragraph,  after  stating  that  appellee  Na- 
thaniel Prime  was  duly  elected  sheriff  of  Howard  county, 
and  that  he  had  given  bond  as  such  sheriff,  with  the  other 
appellees  as  his  sureties,  and  been  duly  qualified,  and  had 
entered  upon  the  discharge  of  his  duties  as  such  sheriff, 
it  was  then  alleged  that  during  his  term  of  office  there 
came  into  his  hands^  as  such  sheriff,  certain  executions,  duly 
issued  by  the  clerk  of  the  Howard  circuit  court,  on  certain 
judgments  rendered  in  said  court  against  one  George  W. 
Brown,  in  favor  of  the  following  named  persons,  for  the 
sums  and  at  the  dates  following,  to  wit ; 

John  P.  Henderson,  judgment,  April  28th,  1868,  for 
three  hundred  and  thirty-eight  dollars  and  seventy-three 
cents,  and  costs; 

Nelson  Purdem,  judgment,  April  29th,  1868,  for  one 
hundred  and  forty-four  dollars  and  twenty-three  cents, 
and  costs ; 

Bobert  E.  Haskett  et  al.,  judgment,  May  1st,  1868,  for 
sixty-five  dollars  and  fifty-eight  cents,  and  costs ; 

Francis  M.  Trissal,  judgment,  May  18th,  1868,  for  sixty 
dollars,  and  costs ; 

Moses  Freed,  judgment.  May  22d,  1868,  for  seven  hun- 
dred and  forty-three  dollars,  and  costs. 

That  all  said  judgments  were  collectible  without  relief 
from  the  appraisement  laws  of  this  state,  except  twenty 
dollars  and  eighty  cents  of  said  Purdem's  judgment,  and 
five  hundred  dollara  of  said  Freed's  judgment,  which 
sums  were  subject  to  appraisement;  that  said  executione 
were  issued  to  and  received  by  said  sheriff,  and  were  by 
him  levied  upon  said  Brown's  real  estate,  upon  the  dates 
following,  to  wit : 

1.  On  said  Henderson's  judgment,  execution  was  is- 
sued  and  received  on  May  22d,  and  levied  May  23df  1868 ; 
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2.    On  Bald  Purdem's  judgment,  execution  was  ieeued 
and  received  May  16th,  and  levied  May  22d,  1868 ; 

8.    On  the  judgment  of  said  Haskett  et  al.,  execution 
was  issued,  received  and  levied  May  25th,  1868; 

4.    On  said  Trissal's  judgment,  execution  was  issued 
and  received  on  May  22d,  and  levied  on  May  28d,  1868 ; 

6.    On  said  Freed's  judgment,  execution  was  issued,  re- 
oeived  and  levied  on  May  26th,  1868. 

That  each  of  said  executions  was  levied,  as  ^foresaid,  on 
the  real  estate  in  Howard  county,  Indiana,  thus  described : 
the  east  half  of  the  south-^west  quarter,  and  the  south-east 
quarter,  of  section  28,  in  township  24,  north,  of  range  2, 
east,  containing  two  hundred  and  forty  acres,  which  said 
real  estate  was  legally  advertised  by  said  sheriff  to  be  sold 
on  each  of  said  executions,  on  July  8d,  1868,  on  which 
day  all  of  said  executions  were  in  said  sheriff's  hands ; 
that  on  said  day  and  at  the  proper  place,  said  Prime,  as 
such  sheriff^  on  said  Henderson's  execution,  having  first 
offered  the  rents  and  profits,  for  a  term  of  years  not  ex- 
ceeding seven,  of  the  north-east  quarter  of  the  south-west 
quarter  of  said  section  28,  and  received  no  bid  therefor, 
offered  and  sold  the  fee  simple  thereof  to  one  George 
Raymond,  as  the  highest  and  best  bidder  therefor,  for 
three  hundred  and  sixty  dollars  and  twenty '-five  cents; 
and  said  sum  being  insufficient  to  satisfy  said  Henderson's 
execution,  the  said  sheriff,  by  virtue  thereof,  having  first 
offered  the  rents  and  profits,  for  a  like  term  of  years,  of 
the  south-east  quarter  of  the  south-west  quarter  of  said 
section  28  and  received  no  bid  therefor,  then  and  there 
offered  and  sold  the  fee  simple  thereof  to  said  George 
Raymond,  as  the  highest  and  best  bidder  therefor,  for 
three  hundred  and  sixty  dollars  and  twenty-five  cents ;  that 
of  the  said  two  sums,  the  said  sheriff  applied  three  hun- 
dred and  seventy-eight  dollars  and  three  cents  to  the  satis- 
faction of  the  said  Henderson  execution,  and  eighty-six 
dollars  and  seven  cents  to  the  satisfaction  of  the  execution 
in  favor  of  said  Robert  E.  Haskett  et  al.,  and  the  surplus 
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of  two  hundred  and  fifty-six  dollars  and  forty  cents  to  the 
partial  payment  of  the  execution  in  favor  of  Moses  Freed; 
that  on  the  same  day  and  at  the  same  place,  the  said 
sheriff,  by  virtue  of  the  execution  in  favor  of  said  Nelson 
Purdem,  having  first  offered  the  rents  and  profits,  for  a 
like  term  of  years,  of  the  south-east  quarter  of  the  south- 
east quarter  of  said  section  28,  and  received  no  bid  there- 
for, offered  and  sold  the  fee  simple  thereof  to  said  George 
Raymond  for  three  hundred  and  sixty  dollars  and  twenty- 
five  cents,  that  being  the  highest  and  best  bid  therefor; 
that  said  sale  was  made  without  appraisement,  without 
regard  to  the  fact  that  there  was  a  waiver  of  the  appraise- 
ment laws  as  to  a  part,  only,  of  said  Purdem's  judgment, 
and  that  the  residue  of  said  judgment  was  subject  to  said 
appraisement  laws;   that  of  said  last  named  sum,  the 
sheriff  applied  one  hundred  and  seventy-six  dollars  |and 
forty-nine  cents  to  the  satisfaction  of  said  Purdem  exe- 
cution, and  the  surplus  of  one  hundred  and  eighty-three 
dollars  and  seventy-six  cents  he  applied  to  the  partial 
payment  of  the  Freed  execution ;  that  on  the  same  day 
and  at  the  same  place,  by  virtue  of  the  execution  in  favor 
of  said  Francis  M.  Trissal,  the  said  sheriff',  after  having 
first  offered  the  rents  and  profits,  for  a  like  term  of  years, 
of  the  south-west  quarter  of  the  south-east  quarter  of  said 
section  28,  and  received  no  bid  therefor,  offered  and  sold 
the  fee  simple  thereof  to  said  George  Raymond  for  three 
hundred  and  sixty  dollars  and  twenty-five  cents,  that 
being  the  highest  and  best  bid  made  therefor;  that  of 
said  last  named  sum,  the  said  sheriff'  applied  seventy-eight 
dollars  and  sixty-four  cents  to  the  satisfaction  of  said 
Trissal  execution,  and  the  surplus  of  one  hundred  and 
eighty-one  dollars  and  sixty-one  cents  he  applied  to  the 
partial  payment  of  the  Freed  execution ;  that  all  of  said 
sales  were  made  by  said  sheriff  without  appraisement; 
tliat  said  Raymond  duly  paid  each  and  every  of  his  said 
bids,  and  the  said  sherifi'  executed  to  him  certificates  of 
purchase  of  the  lands  so  bought  by  him,  purporting  to 
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entitle  him  to  a  sheriff's  deed  for  said  lands  at  the  expi- 
ration of  one  year  from  the  date  of  said  sales,  if  said 
lands  should  not  be  redeemed  before  that  time  according 
to  law ;  and  that  said  Raymond  made  all  s^d  purchases 
without  any  knowledge  of  any  irregularity  or  illegality 
in  said  sales,  or  in  the  proceedings  of  said  sherifi^  and  the 
plaintiff's  relators  had  no  knowledge  of  any  irregularity 
or  illegality  in  said  sheriff's  proceedings.  And  it  was 
then  alleged  that  said  Raymond,  in  the  purchase  of' said 
lands,  was  acting  as  the  agent  of  plaintiff* 's  relators,  who 
were  then  partners  under  the  firm  name  of  H.  W. 
Sage  &  Co.,  and  the  purchase  money  was  all  paid  with 
their  moneys,  and  said  certificates  should  have  been  issued 
to  said  Henry  W.  Sage,  in  trust  for  said  firm,  but  having 
been  issued  by  the  sheriff's  mistake  to  said  Raymond,  he, 
on  July  11th,  1868,  endorsed  and  delivered  the  same  to 
sidd  Henry  W.  Sage,  in  trust  and  for  the  use  of  said  firm. 
And  it  was  then  averred  that  the  proceeds  of  the  sales  of 
the  two  tracts  of  land  sold  on  said  Henderson  execution, 
after  satisfying  the  same  and  the  execution  in  favor  of 
Haskett  et  al.,  were  sufficient  to  satisfy  also  the  Purdem 
and  Trissal  executions,  and  although  the  sheriff  did  not 
so  apply  the  money,  yet  the  sales  of  said  two  tracts  of 
land  and  the  payment  of  the  purchase  money  therefor  to 
the  sheriff  were,  in  fact,  a  satisfaction  of  all  four  of  said 
executions  last  mentioned,  as  the  sheriff  well  knew;  and 
that  the  sales  made  on  the  Henderson  and  Purdem  execu- 
tions were  sufficient  to  pay  the  entire  amount  of  all  the 
said  executions  which  were  collectible  without  relief  from 
valuation  or  appraisement  laws.  And  it  was  alleged  that 
said  sheriff  had  violated  the  condition  of  his  said  bond, 
in  this : 

First.  That  as  such  sheriff*  and  by  color  of  his  office,  he 
wrongfully,  fraudulently  and  unlawfully  offered  and  sold, 
as  before  stated,  upon  the  execution  of  said  Nelson  Pur- 
dem, as  upon  a  Valid  execution,  the  south-east  quarter  of 
the  south-east  quarter  of  section  28,  and  received  from 
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George  Kaymond,  the  porchaeer,  the  purchase  money,  to 
wit,  three  hundred  and  sucty  dollars  and  twenty-five  cents, 
and  issued  to  him  a  ^certificate  of  pnrefaase,  when  in  fact 
it  was  void,  it  having  been  folly  satisfied  by  the  sales  pre- 
viously made  on  the  said  Henderson  execution ; 

Second.  That  as  such  sheriff  and  under  color  of  his 
office,  he  wrongfully,  fraudulently  and  unlawfully,  under 
the  circumstances  and  in  the  manner  before  stated,  sold 
upon  the  said  execution  in  favor  of  Francis  M.  Trissal,  as 
upon  a  valid  execution,  the  south-west  quarter  of  the  south- 
east quarter  of  section  28,  and  received  from*the  purchaser, 
George  Raymond,  the  purchase  money  therefor,  three 
hundred  and  sixty  dollars  and  twenty-five  cents,  when  in 
fitct  said  execution  was  then  void,  having  been  fully  satis- 
fied by  the  sales  previously  made  by  him  on  the  said  Hen- 
derson execution,  as  he  well  knew; 

Third.  That  he  sold  the  said  south-east  quarter  of  the 
south-east  quarter  of  said  section  28,  upon  said  execution 
in  favor  of  Nelson  Purdem,  without  having  the  same  ap- 
praised, although  so  much  of  said  execution  as  waived 
appraisement  had  been  satisfied  by  sales  previously  made 
on  the  said  Henderson  execution ; 

Fourth.  That  he  sold,  upon  the  said  Trissal  execution, 
the  south-west  quarter  of  the  south-east  quarter  aforesaid, 
without  an  appraisement  of  the  same. 

And  it  was  further  alleged  that  after  the  assignment  of 
said  certificates  of  purchase  to  said  Henry  W.  Sage,  at 
the  April  term  of  the  Howard  circuit  court,  said  George 
W.  Brown  commenced  a  suit  in  said  court  against  said 
Raymond  and  Joseph  Taylor,  the  then  sheriff  of  Howard 
county,  to  set  aside  the  sale  made  under  the  -Purdem  exe- 
cution and  the  sale  made  under  the  Trissal  execution,  as 
illegal  and  void ;  that  in  said  suit  said  Henry  W,  Sage,  as 
the  holder  of  said  certificates  of  purchase,  was  substituted 
for  said  Raymond  as  a  defendant,  and  said  Prime  was 
also  made  a  defendant,  but  afterwards,  on  motion  of  said 
Prime,  his  name  was  struck  out;  that  at  the  November 
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term,  1869,  of  said  Howard  circuit  court,  it  was  ordered 
and  decreed  by  said  court  that  said  Bales  be  set  aside  and 
be  held  utterly  void.  And  it  was  i^eged  that  said  Prime 
had  not  repaid  to  said  Raymond  nor  to  said  relators  the 
said  sum  of  seven  hundred  and  twenty  dollars  and  fifty 
cents,  paid  to  him  as  such  sheriff  by  said  Raymond,  as 
the  purchase  money  of  the  two  parcels  of  land,  the  sales 
of  which  were  so  set  aside,  nor  any  part  thereof,  although 
the  plaintiff's  relators,  on  the  —  day  of  December,  1869, 
and  on  divers  other  days  since  and  before  the  commence- 
ment of  this  #uit,  demanded  the  same  of  him.  And  judg- 
ment was  demanded  for  twelve  hundred  dollars  damages, 
etc. 

The  second  paragraph  of  the  complaint,  in  this  action, 
is  the  same  as  the  first  paragraph,  in  substance,  with 
these  exceptions: 

First.  The  second  paragraph  alleged,  that  the  sales 
were  made  to  George  Raymond  for  his  own  use,  and  a 
subsequent  assignment  of  the  certificates  of  sale  to  ap- 
pellant's relators  for  a  valuable  consideration ; 

Second.  In  the  second  paragraph,  the  averment  that 
the  sale  under  the  Purdem  execution  was  made  without 
appraisement  was  omitted ;  and. 

Third.  The  second  paragraph  did  not  allege  a  demand 
by  plaintiff's  relators  for  the  return  of  the  money.  And 
the  same  judgment  was  demanded  in  said  second  para- 
graph, as  in  the  first. 

The  real  question  presented  for  our  consideration  by 
the  record  of  this  cause  is  this :  where  a  sheriff,  having 
8ev^*al  executions  in  his  hands  against  the  same  judg- 
ment^efendant,  issued  on  judgments  of  different  dates, 
has  levied  all  said  executions  on  the  same  real  estate  of 
the  judgment-defendant,  which  real  estate  is  susceptible 
of  being  sold  in  parcels,  and  the  priority  of  the  liens  of 
the  several  judgments  on  said  real  estate  is  fixed  by  and 
can  be  readily  ascertained  fronri  the  priority  in  date  of  the 
several  judgments, — ^and  where,  in  such  case,  the  sheriff 
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has  sold,  by  virtue  of  the  execution  issued  on  the  oldest 
judgment  having  the  oldest  lien,  a  part  of  the  said  real 
estate  for  a  sum  of  money  sufficient  to  satisfy  not  only 
the  said  oldest  judgment,  but  also,  if  so  applied,  the  next 
oldest  judgment  having  the  next  oldest  lien  on  said  real 
estate, — and  where,  in  such  case,  the  sheriff,  by  mistake 
or  otherwise,  misapplied  the  said  surplus  of  the  said  sale 
under  the  execution  issued  on  the  oldest  judgment  having 
the  oldest  lien,  and  instead  of  applying  the  said  surplus, 
as  he  ought  to  have  done,  to  the  payment  of  the  next 
oldest  judgment  having  the  next  oldest  lien  on  said  real 
estate,  he  applied  said  surplus  to  the  payment  of  a  junior 
judgment  having  a  junior  lien  on  said  real  estate, — and 
where,  in  such  case,  the  sheriff  should  sell,  by  virtue  of 
the  execution  issued  on  the  said  next  oldest  judgment 
having  the  said  next  oldest  lien  on  said  real  estate,  which 
said  judgment  would  have  been  fiiUy  satisfied  by  the 
proper  application  of  the  aforesaid  surplus,  another  parcel 
of  the  said  real  estate,  to  a  certain  purchaser,  for  a  certain 
sum  of  money,  which  b  paid  to  the  sheriff  and  applied 
by  him  to  the  satisfaction  of  said  execution, — ^and  where, 
by  reason  of  the  facts  aforesaid,  the  title  of  the  last  pur- 
chaser to  the  said  parcel  of  said  real  estate,  purchased  and 
paid  for  by  him,  wholly  failed, — ^in  such  case,  would  the 
sheriff  and  his  sureties  be  liable,  on  his  official  bond,  to 
the  said  purchaser  or  the  assignee  of  his  certificate  of 
purchase,  for  the  amount  so  paid  by  him  to  said  sheriff 
for  said  parcel  of  said  real  estate  ? 

If  this  question  must  be  answered  affirmatively,  then 
the  judgment  of  the  court  below  is  wrong  and  must  be 
reversed ;  but  if  the  question  can  be  properly  answered 
in  the  negative,  then  the  decision  of  the  court  below  ia 
right,  and  the  judgment  of  that  court  ought  to  be  and 
must  be  affirmed. 

The  sheriff'  is  merely  a  ministerial  officer.  It  is  made 
his  duty,  by  statute,  to  ^^  execute  all  process  directed  to 
him  by  legal  authority,"  and  again,  to  ^^  serve  all  process 
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directed  to  him  from  the  circuit  or  common  pleas  courts, 
or  from  the  board  of  commissioners  according  to  law." 
2  B.  S.  1876,  p.  18,  sec.  2.  In  this  regard  nothing  is  left 
to  his  discretion ;  he  must  simply  obey  according  to  law 
the  mandate  of  the  writ.  ^*  The  execution  must  issue  in 
the  name  of  the  state,  and  be  directed  to  the  sheriff  of 
the  county,"  and  if  it  is  issued  on  a  judgment  for  money, 
it  ^  shall  require  the  sheriff  to  satisfy  the  judgment  out 
of  the  property  of  the  debtor,  subject  to  execution."  2  B. 
S.  1876,  p.  198,  sec.  411. 

The  duties  of  the  sheriff  and  his  liabilities,  under  or  by 
reason  of  any  execution  which  may  come  to  his  hands,  are 
clearly  and  strictly  defined  by  statute,  so  far  as  the  parties 
to  the  writ,  plaintiff  and  defendant,  are  concerned.  But 
the  theory  of  our  law  clearly  is,  as  we  construe  it,  that 
strangers  to  the  execution,  when  they  deal  with  the  sheriff, 
where  he  is  acting  or  claiming  to  act  under  or  by  virtue 
of  the  execution,  must  look  out  for  and  take  care  of 
themselves. 

The  sheriff,  when  he  is  selling  property  under  or  by 
virtue  of  an  execution  in  his  hands,  does  not  warrant 
anything  in  connection  with  such  sale ;  and  where  he  acts 
in  good  faith,  and  his  conduct  in  the  premises  is  free  from 
all  imputations  of  fraud,  neither  he  nor  his  sureties  will  be 
liable  to  the  purchaser  at  such  sale,  although  such  pur- 
chaser, through  the  mistake  or  oversight  of  the  sheriff, 
may  take  nothing  by  his  purchase. 

But,  in  the  case  at  bar,  the  purchaser  under  the  execu- 
tion issued  on  the  next  to  the  oldest  judgment,  which  was 
next  to  the  oldest  lien  on  the  real  estate  of  the  judgment- 
defendant,  had  actual  and  constructive  notice  of  all  the 
facts.  He  was  the  purchaser  at  the  sales  made  by  the 
sheriff'  under  the  execution  issued  on  the  oldest  judgment, 
which  was  the  oldest  lieu  on  said  real  estate.  He  knew, 
therefore,  or  had  the  means  of  knowing  and  was  bound  to 
know,  that  the  proceeds  of  such  sale  were  sufficient  to  sat- 
isfy, not  only  the  said  oldest  judgment,  but  also  the  said 


460  SUPREME  COURT  OF  EfTDIANA. 

The  State,  ex  rd.  Sage  ei  oL^  e.  Prime  et  aL 

next  oldest  judgment.  He  knew  also,  or  had  the  means  of 
knowing  and  was  hound  to  know,  that  the  surplus  of  the 
said  proceeds  of  such  sales  were  in  law  applicahle  to,  and  by 
law  satisfied,  the  said  next  oldest  judgment.  When,  there- 
fore, at  the  sheriff's  sale  under  the  execulion  issued  on  the 
said  next  oldest  judgment,  the  said  purchaser  bid  off  and 
paid  for  the  said  parcel  of  said  real  estate  sold  thereunder, 
he  knew,  or  had  the  means  of  knowing  and  was  bound  to 
know,  that  the  said  next  oldest  judgment  had  been  by 
law  paid  off  and  satisfied,  and  the  said  sale  thereunder 
was  an  absolute  nullity.  In  such  a  case  as  this,  it  is  very 
clear  to  our  minds  that  the  purchaser  can  not,  nor  can 
the  assignee  of  his  certificate  of  purchase,  by  any  possi- 
bility, have  any  cause  of  action  against  the  sheriff'  or  his 
sureties,  on  his  official  bond,  for  the  recovery  of  the  pur- 
chase money.  This  conclusion  is  in  entire  harmony  with 
the  doctrine  of  the  case  of  Jlie  State,  ex  rd.  WUber,  v. 
SalyerSj  19  Ind.  482,  although  the  facts  of  the  two  cases 
are  somewhat  dissimilar. 

In  Doe  V.  CoUinSy  1  Ind.  24,  it  was  said  by  Perkins, 
J.,  in  announcing  the  decision  of  the  cause,  "The 
doctrine  is  well  settled  that  all  purchasers  at  sheriff's  sale 
are  bound  to  know  that  those  facts  exist  which  give  the 
officer  power  to  sell,  being,  generally,  the  judgment  of  a 
competent  court  and  a  legal  execution.  This  is  certainly 
right  on  principle,  as  the  sheriff,  in  the  sale  of  real  estate, 
is  but  an  agent  or  officer  of  the  law  with  limited  powers 
conferred  by  statute;  and  we  believe  it  is  universally 
acknowledged,  that  a  purchaser  of  property  from  a  pri- 
vate special  agent,  is  bound  to  take  notice  of  the  extent 
of  his  powers,  and  that  a  purchase  from  such  an  agent, 
where  he  is  not  authorized  to  sell,  is  invalid.!' 

In  the  case  at  bar,  where  the  purchaser  had  both  actual 
and  constructive  notice  of  all  the  facts  in  relation  to  the 
sale,  and  where  he  had  the  means  of  knowing  and  was 
bound  to  know  that  the  sale  made  by  the  sheriff  was 
made  without  any  authority  of  law  and  was  an  absolute 
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naUity,  his  payment  of  the  purchase- money  might  well 
be  regarded  as  a  mere  voluntary  payment.  And  if  so 
regarded,  the  law  is  well  settled  in  this  state,  by  numerous 
authorities,  that  such  voluntary  payment  could  not  be 
recovered  back  in  any  form  of  action.  Patterson  v.  Ox, 
25  Ind.  261 ;  Woodlmm's  AdmW.  v.  StaiUy  28  Ind.  77. 

The  reasoning  we  have  applied  to  the  point  under  dis- 
cussion and  the  authorities  cited  are  equally  applicable  to 
all  the  points  made  by  appellant's  learned  counsel  on 
both  paragraphs  of  the  complaint.  In  our  opinion,  the 
court  below  committed  no  error  in  sustaining  the  appel- 
lees' demurrers  to  each  paragraph  of  appellants!  complaint. 

The  judgment  of  the  court  below  is  therefore  affirmed, 
at  the  costs  of  the  relators  of  the  appellant. 


Allen  v.  The  State. 

Cbimikal  Law. — Pradice. — Trial  by  1am  iJka,n  ISodnt  Jwron, — ^The  trial  of 
a  defendant  in  a  criminal  prosecntion  by  a  jury  of  less  than  twelve  in 
nnmber,  with  or  without  the  consent  of  the  defendant,  is  nnanthorized 
by  law  and  their  yerdict  roid. 

From  the  Wayne  Circuit  Court. 

T.W.  BenneUy  S.  A.  Forkner,  J.  P.  Sidddl  and  W.  D. 
FatdkCj  for  appellant. 

jr.  U.  Johnson^  Prosecuting  Attorney,  and  C.  A.  Buskirk^ 
Attorney  General,  for  the  State. 

WoRDHN,  C.  J. — The  appellant  was  indicted  in  the  court 
below  for  the  larceny  of  four  chickens,  of  the  value  of 
thirty  cents  each. 

He  was  put  upon  trial  before  a  jury,  but  during  the 
progress  of  the  cause  two  of  the  jurors  were  discharged 
by  the  consent  of  the  defendant,  and  the  remaining  ten 
jurors  returned  a  verdict  of  guilty,  assessing  the  defend- 
ant's punishment  at  a  fine  of  five  dollars,  eighteen  months' 
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imprisonment  in  the  state-prison  and  disfranchisement 
for  the  period  of  five  years. 

Judgment  was  rendered  on  the  verdict. 

This  judgment  can  not  he  maintained.  The  trial  of  a 
criminal  cause  hy  a  jury  consisting  of  a  less  numher  than 
twelve  is  unauthorized  hy  law,  and  the  verdict  in  such 
case  is  void.  Brown  v.  The  State,  16  Ind.  496.  See,  also, 
HUl  V.  The  PeopU,  16  Mich.  861. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 

The  clerk  will  give  the  proper  notice  for  the  return  of 
the  prisoner. 


Flbtcheb  v.  Thb  State. 

LiqiTOB  Law. — NwMmce, — OongtUutUmal  Law, — ^The  offence  of  keeping  a 
common  nnisance,  as  defined  in  section  seventeen  of  the  present  liquor 
law  of  this  state,  is  properly  embraced  within  the  title  of  such  law. 

Baxs. — Fouiieylcarity  ^  IkaeHptum, — ^An  indictment  under  such  law  for 
keeping  a  nuisance,  which  does  not  seek  the  abatement  thereof,  describing 
the  place  where  it  is  alleged  to  be  maintained,  as  in  a  certain  kind  of 
building  situated  on  certain  town  lots,  particularly  described,  but  not 
specifying  any  particular  location  thereon,  is  sufficient  as  a  description 
of  such  premises. 

Same. — ^The  gist  of  keeping  such  common  nuisance  does  not  consist  in  tlie 
selling,  etc.,  intoxicating  liquor,  bat  in  the  keeper's  so  doing  or  allowing 
the  same  to  be  done,  in  a  place  by  him  "kept  in  a  disorderly  manner." 

Same.-— Bw<ice.--ilrrot9?Mricfi<.— -Where  the  court,  on  the  trial  of  a  crimi- 
nal cause,  without  causing  the  defendant  to  be  arraigned  or  to  plead  to 
4he  charge  against  him,  of  its  own  motion  causes  a  jury  to  be  empanelled 
and  sworn  to  try  such  cause,  even  though  the  defendant  examines  and 
accepts  said  jury  and  part  of  the  evidence  in  such  cause  has  been  heard, 
he  is  entitled,  on  motion,  to  have  the  empanelling  and  swearing  of  such 
jury  set  aside,  that  he  may  plead  to  such  charge. 

Prom  the  Clinton  Circuit  Court. 

JR.  C.  Gregory  and  W.  B.  Oregory,  for  appellant. 
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H.  C.  WiUSf  ProsecnIiDg  Attorney,  and  C.  A.  Buskxrkj 
Attorney  General,  for  the  State. 

BiDDLE,  J. — Indictment  for  a  common  nuisance,  against 
the  appellant,  under  section  seventeen  of  the  act  of  March 
17th,  1875, 1  R.  S.  1876,  p,  872.  Motion  to  quash  the  in- 
dictment; overruled ;  exceptions.  A  jury  was  empanelled 
and  sworn  to  try  the  case.  The  appellant  moved  the  court 
^^to  set  aside  the  empanelling  and  swearing  of  the  jury  to 
try  said  cause."  The  motion  was  founded  on  the  follow- 
ing affidavit : 

"  Comes  now  Nathan  Fletcher  and  shows  to  the  court, 
now  here,  that  he  has  never  at  any  time  been  arraigned 
in  said  court  by  having  the  indictment  therein  read  to 
him,  nor  was  he  ever  ordered  or  required  by  the  court  to 
plead  thereto ;  that  when  said  cause  came  on  for  trial  the 
court  ordered  a  jury  to  be  empanelled  for  the  trial  of  the 
same,  and  that  he  did  not  then  know  that  he  should  have 
been  so  arraigned  and  ordered  to  plead  to  said  indictment; 
and  that  he  never  learned  that  such  were  his  rights  until 
after  part  of  the  evidence  for  the  plaintifi*  in  said  cause 
had  been  introduced,  and  said  court  had  been  adjourned 
for  said  day;  and  he  asks  that  the  empanelling  and  swear- 
ing of  said  jury  to  try  said  cause  be  set  aside  so  that  he 
may  plead  to  said  indictment." 

The  appellant's  motion  thus  to  be  allowed  to  plead  was 
overruled,  as  the  bill  of  exceptions  informs  us,  "  because 
the  defendant  was  present  in  court,  by  himself  and  his 
counsel,  when  said  jury  was  empanelled,  and  his  counsel 
examined  said  jury  and  accepted  the  same  before  they 
were  sworn  to  try  said  cause ;  and  because  the  defendant 
had  all  the  benefits  of  a  plea  of  not  guilty  on  said  trial," 
to  which  ruling  exceptions  were  reserved. 

It  is  urged  against  the  sufficiency  of  the  indictment, 
under  the  motion  to  quash,  that  the  offence  defined  in 
section  seventeen,  being  declared  a  nuisance,  is  not  em- 
braced in  the  subject  of  the  title  to  the  act  and  matters 
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properly  connected  therewith.  The  title  of  the  act  is  as 
follows : 

^'  An  act  to  regulate  and  license  the  sale  of  spirituous, 
vinous  and  malt  and  other  intoxicating  liquors ;  to  limit 
the  license  fee  to  be  charged  by  cities  and  towns ;  pre-* 
scribing  penalties  for  intoxication  and  providing  for  the 
recovery  of  damages  for  injuries  growing  out  of  unlawful 
sales  of  intoxicating  liquors ;  to  repeal  all  former  laws 
regulating  the  sale  of  intoxicating  liquors,  and  all  laws 
and  parts  of  laws  coming  in  conflict  with  the  provisions 
of  this  act;  prescribing  penalties  for  the  violation  there- 
of, and  declaring  an  emergency." 

The  section  upon  which  this  indictment  is  baaed  defines 
this  ofienoe  as  follows : 

'^Seg.  17.  Every  place,  house,  arbor,  room  or  shed, 
wherein  spirituous,  vinous  or  malt  liquors  are  sold,  bar- 
tered, or  given  away,  or  sufiered  to  be  drank,  if  kept  in  a 
disorderly  manner,  shall  be  deemed  a  common  nuisance, 
and  the  keeper  thereof,  upon  conviction,  shall  forfeit  his 
license  and  be  fined  in  any  sum  not  less  than  ten  nor 
more  than  one  hundred  dollars,"  etc.   1  R.  S.  1876,  p.  872. 

We  think  this  offence  is  clearly  within  the  '^  subject  and 
matters  properly  connected  therewith,"  as  set  fortii  in  the 
title  of  the  act.  To  call  the  offence  ^^  a  common  nuisance  ** 
does  not  change  its  character  in  fact,  nor  disconnect  it 
with  the  ^^  subject  of  the  act."  It  is  an  offence  committed 
by  ^^  the  sale  of  spiritous,  vinous  and  malt  and  other  in- 
toxicating liquors,"  against  the  act  which  prescribes  the 
penalties  for  its  conmiission.  The  indictment  is  not  ob- 
jectionable on  this  ground. 

It  is  also  objected  against  the  indictment,  that  the  de- 
scription of  the  place  in  which  the  nuisance  is  charged  is 
defective.    It  is  alleged  as  follows  : 

^^  A  certain  brick  building  located  on  a  part  of  lots  num- 
bered twenty-one  (21)  and  twenty-two,  (22,)  in  the  origi- 
nal plat  of  the  town  (now  city)  of  Frankfort,  and  on 
sixteen  and  one-half  (16J)  feet  on  the  east  side  of  lot 
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number  twenty-one  (21)  and  three  feet  on  the  west  ude 
of  said  lot  number  twenty-two  (22)/' 

The  argument  of  appellant's  counsel  against  the  de- 
scription of  the  premises  is^  that  ^^  we  are  left  to  conjecture 
ikB  to  whether  the  sixteen  and  one-half  feet  is  in  length 
or  in  width,  or  whether  at  the  front  or  at  the  rear  of  the 
lot;  so,  as  to  the  three  feet.  In  other  words,  we  are  left 
in  ignorance  as  to  what  part  of  lots  twenty-one  and 
twenty-two  the  building  is  located "  upon.  We  think  it 
would  be  very  easy  to  see  and  find  a  "  brick  building/'  in 
which  the  nuisance  is  situated,  on  any  part  of  the  two 
lots.  In  our  opinion,  the  description,  where  the  judgment 
is  not  to  abate  the  nuisance,  is.  unnecessarily  particular 
and  minute.  The  case  cited  by  the  counsel  in  support  of 
their  views,  Bail  v.  The  State,  26  Ind.  155,  goes  to  a  vari- 
ance between  the  description  and  the  evidence— not  to 
any  defect  in  the  description  of  the  premises,  which,  in- 
deed, is  not  as  particular  or  as  exact  as  the  one  we  are 
examining. 

A  third  objection  made  against  the  indictment  is,  '^  that 
Nathan  Fletcher,  the  appellant,  and  his  clerk,  William 
Fries,  sold  and  bartered  spirituous,"  etc.,  liquors,  and  suf- 
fered said  liquors  to  be  drank,  etc.  This  is  an  allegation 
that  Ifathan  Fletcher  and  William  Fries  sold,  etc.,  and 
suffered,  etc  ^^His  clerk"  is  merely  deseripHo  personm. 
If  Fries  was  the  agent  of  Fletcher  in  the  sale,  then  the 
sale  was  by  Fletcher,  the  principal.  It  is  not  averred  that 
Fries  sold  as  the  agent  of  Fletcher. 

The  offence  consists  in  keeping  a  place  wherein  certain 
kinds  of  liquors  are  sold,  bartered  or  given  away  or 
drank,  etc.,  and  keeping  the  place  <*  in  a  disorderly  man- 
ner." The  liquor  need  not  be  sold,  etc.,  by  the  "  keeper 
thereof"  or  his  agents  <»*  clerks..  It  is  immaterial  who 
sells,  barters  or  gives  away  or  drinks  the  liquor.  If  the 
liquor  b  thus  sold,  etc.,  and  the  place  is  *^  kept  in  a  die- 
Vox.  LIV.— 80 
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orderly  manner,"  the  ^^  keeper  thereof"  has  committed 
the  offence.    The  indictment  is  snfficient. 

Was  it  erroneous  to  refuse  to  set  aside  the  empanel- 
ling and  swearing  of  the  jury  and  allow  the  appellant 
to  plead  to  the  indictment?  This  is  the  final  question  in 
the  question. 

In  the  case  of  Grader  v.  The  State,  ante.,  p.  159,  decided 
at  the  present  term,  we  held,  that  when  the  record  fails  to 
show  that  the  defendant  was  arraigned  upon  the  indict- 
ment, or  that  he  pleaded  thereto,  or  that  he  refused  to 
plead,  or  that  a  plea  of  guilty  was  entered  by  the  court  in 
his  behalf,  or  that  an  issue  was  formed  upon  the  indict- 
ment, the  verdict  and  judgment  were  erroneous.  And 
this  case  is  supported  by  the  following  decisions  of  this 
court.  MeJunHns  v.  The  State,  10  Ind.  140 ;  Harman  v. 
The  State,  11  Ind.  811 ;  Eockey  v.  The  State,  19  Ind.  225 ; 
and  Molihan  v.  The  Staie,  80  Ind.  266. 

The  same  view  is  supported  in  The  State  v.  Htighes, 
1  Ala.  655,  in  the  decision  of  which  the  court  says: 
^'The  facts  then  are  these,  the  prisoner  is  brought  to 
the  bar  of  the  court,  and  without  being  required  to 
plead  to  the  indictment,  a  jury  is  elected  and  sworn  to 
pass  upon  his  guilt  or  innocence;  after  this,  for  the 
first  time,  he  is  called  on  for  a  plea.  This  proceeding 
can  not  be  sustained  without  a  wide  departure  from 
established  usage.  Though  a  formal  arraignment  of  one 
charged  with  a  criminal  offence,  may  not  be  indispensable 
to  the  regularity  of  a  conviction,  we  think  it  clear  that 
the  case  must  be  put  in  a  condition  for  trial,  before  the 
jury  is  sworn.  Such  is  the  settled  course  of  procedure 
according  to  the  most  accurate  writers  on  criminal  law." 
In  the  case  of  Douglaes  v.  The  State,  *8  Wis.  717,  the 
defendant  was  "  *  personally  present,  and  by  his  counsel 
consented  to  go  to  trial.'  But  it  does  not  appear  that  he 
was  ever  arraigned ;  that  the  indictment  was  ever  read  to 
him ;  that  he  was  called  upon  to  plead,  or  that  he  did 
plead  to  the  indictment.    A  jury  was  empanelled,  and 


NOVEMBER  TERM,  1876.  467 

■  * 

Fletcher  v.  The  State. 

witnesses  examined  on  both  sides,  and  the  defendant  was 
found  gailty."  In  this  case  it  does  not  appear  that  any 
application  was  made  to  correct  the  proceedings,  below, 
yet  it  was  held  by  the  appellate  court  to  b^  erroneous, 
and  the  judgment  was  reversed.  In  People  v.  Corbettj  28 
Cal.  828,  it  was  held  that  ^'  a  verdict,  in  a  criminal  case, 
where  there  has  been  neither  arraignment  nor  plea,  is  a 
nullity ;"  and,  that  '^  tb^  defendant  in  a  criminal  case  does 
not  waive  an  arraignment  and  plea  by  submitting  to  a 
trial,  introducing  witnesses  on  his  behalf,  and  allowing 
the  case  to  be  argued  on  his  behalf  to  the  jury."  See, 
also,  Regina  v.  Maria  Fax,  10  Oox  C.  C.  502. 

"  If  a  defendant  refuse  to  plead  to  an  indictment,  or  in- 
formatibn,  a  plea  of  not  guilty  must  be  entered  by  the 
court,  and  the  trial  proceed."  2  R.  S.  1876,  p.  398,  sec.  98. 
It  would  be  illegal,  therefore,  to  hold  that  he  waived  his 
right  to  a  plea  by  not  proftering  to  plead  when  he  had 
not  been  called  upon  to  do  so. 

In  the  practice  in  civil  cases,  every  material  allegation 
of  the  complaint,  not  specifically  controverted  by  the 
answer,  and  every  material  allegation  ot  new  matter  in  the 
answer,  not  specifically  controverted  by  the  reply,  shall, 
for  the  purposes  of  the  action,  be  taken  as  true ;  yet  there 
is  a  line  of  cases  decided  by  this  court,  beginning,  we 
believe,  with  Eamhart  v.  Bobertsorij  10  Ind.  8,  in  which  it 
is  held,  that,  in  cases  where  the  complaint  is  not  specific- 
ally controverted  by  the  answer,  or  the  answer  not  spe- 
cifically controverted  by  the  reply,  if  the  parties,  by 
consent,  go  to  trial  upon  the  facts  and  controvert  the 
allegations  by  evidence,  the  pleading,  in  this  court,  will 
be  held  as  if  it  had  been  denied  by  an  adversary  pleading 
in  the  court  below ;  but,  in  the  practice  in  criminal  cases, 
we  believe  no  decision  can  be  found  in  confiict  with  the 
present  opinion. 

We  think  the  court  erred  in  overruling  the  appellant's 
motion  to  set  aside  the  empanelment  of  the  jury  and 
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allow  him  to  plead  to  the  indictmeiit ;  and  that  the  judg- 
ment must  he  reversed,  and  the  canee  remanded  for  further 
proceedings  in  accordance  with  this  opinion. 
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Cbdcinal  CcfSrtBBAiJOic.-^Evidente.'-AdmunonB  qf  Wifc-^Oa  the  trial 
of  an  action  for  damages  for  alleged  criminal  intercoarse  of  the  defend- 
ant with  the  wife  of  the  plaintiff^  a  paper  containing  statements  tending 
to  show  her  guilt,  written  bj  her  but  never  deliyered  to,  nor  in  the  poe- 
aession  of,  nor  its  contents  proved  or  offered  in  evidence  bj,  the  defendant, 
is  not  admissible  in  evidence  against  him. 

PBAcnCB. — ObfeeHons  to  Emdenoe, — ^The  objection  that  evidence  ofo^  on 
the  trial  of  a  cause  is  ** incompetent  and  inadmissible"  points  ont  no 
reasoi^  for  such  objection  and  is  insufficient :  but  where,  from  the  evi- 
dence so  offered,  itself,  a  sufficient  reason  for  excluding  it  appears,  it 
flhonld  be  rejected. 

From  the  Hamilton  Circuit  Court, 

D.  Moss  and  T.  J.  Kane,  for  appellant. 

J.  W.  Evans  and  JR.  R.  Stephenson,  for  appellee. 

WoRDBN,  C.  J. — This  was  an  action  by  the  appellee, 
against  the  appellant,  to  recover  damages  for  alleged 
criminal  intercourse  between  the  defendant  and  the  plain- 
tiff's wife.  Trial  by  jury;  verdict  and  judgment  for  the 
plaintiff.  Motion  for  a  new  trial  overruled,  and  excep- 
tion. 

On  the  trial  of  the  cause  the  plaintiff  offered  in  evidence 
a  certain  paper,  written  by  his  wife,  tending  to  show  the 
alleged  criminal  intercourse,  but  which  was  not  sent  to 
or  ever  in  possession  of  the  defendant.  The  plaintiff 
testified  in  relation  to  the  paper  that  he  came  home  on  a 
certain  occasion  and  found  his  wife  writing  it,  and  told 
her  that  he  would  take  charge  of  it,  and  did  so,  and  had 
it  in  his  possession  until  it  was  attached  to  the  deposition 
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of  the  witness,  Matilda  M.  Whitson.  It  may  be  observed, 
here,  that  Matilda  M.  Whitson  was  the  wife  of  the  plain* 
tifi*,  between  whom  and  the  defendant  the  intercourse  was 
alleged  to  have  taken  place,  but  who  had,  when  the  depo- 
sition mentioned  was  taken,  procured  a  divorce  from  her 
husband. 

The  paper  was  offered  by  the  plaintiff  while  introduc- 
ing his  evidence  in  chief,  but,  on  objection  by  the  defend- 
ant, it  was  rejected. 

The  plaintiff,  in  his  evidence  in  chief,  gave  in  evidence 
parts  of  the  deposition  of  Matilda  M.  Whitson,  in  which 
the  paper  was  exhibited  to  her  and  she  was  asked  whether 
it  was  in  her  handwriting,  and  she  said  that  it  was ;  and, 
upon  being  asked  whether  it  was  not  written  to  be  deliv- 
ered to  the  defendant,  she  replied  that  she  had  no  recol- 
lection. 

The  defendant,  in  the  introduction  of  his  evidence,  gave 
in  evidence  other  parts  of  the  deposition  of  the  witness, 
Matilda,  in  which  she  stated  the  circumstances  under 
which  and  means  by  which  the  paper  was  procured  to  be 
written,  but  the  contents  of  the  paper  were  not  stated. 

In  rebutting,  the  plaintiff  offered  the  paper  in  evidence 
again,  and  the  defendant  objected  for  the  reason  that  it 
^^was  incompetent  and  inadmissible  evidence  "  in  the  cause ; 
but  the  objection  was  overruled  and  the  paper  admitted 
in  evidence.  The  defendant  excepted,  and  assigned  the 
admission  of  this  evidence  as  one  of  the  causes  for  a  new 
trial. 

The  paper  thus  admitted  was  clearly  and  palpably  in- 
competent evidence  against  the  defendant.  Yiewing  the 
paper  as  containing  express  or  tacit  admissions  of  the 
alleged  criminality,  it  contained  btit  an  admission  or 
statement  of  the  plaintiff's  wife,  and  this  would  be  incom- 
petent on  general  principles.  If  the  statements  of  a  wife 
were  competent  evidence  against  one  charged  with  crimi- 
nal conversation  with  her,  the  husband  and  wife,  by  collu- 
sion, might  make  out  a  case  against  the  most  innocent, 
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without  even  incnrring  the  danger  of  punishment  for 
perjury. 

But  it  is  objected  by  the  appellee  that  no  sufficient 
objection  was  pointed  out  to  the  introduction  of  the  evi- 
dence. The  objection,  as  we  have  seen,  was,  that  the 
evidence  was  "incompetent  and  inadmissible."  This  really 
points  out  nothing  at  all,  for  it  indicates  no  reason  why 
the  evidence  was  incompetent  and  inadmissible.  But  the 
rule  requiring  objections  to  evidence  to  be  pointed  out 
ceases  with  the  reason  for  it.  Thus,  in  the  case  of  MeVey 
V.  BlaiVy  7  Ind.  590,  it  was  held,  that  the  rule  was  not 
applicable,  "  where  the  testimony  itself  plainly  shows  the 
point  of  objection."  See,  also,  Glenn  v.  CXiOrey  42  Ind.  60 ; 
Underwood  v.  lAntony  44  Ind.  72. 

We  think  the  objection  to  the  evidence  plainly  appeared, 
and  there  was  no  need  of  further  particularity  in  pointing 
it  out.  The  objection  to  the  evidence  was  apparent,  we 
may  suppose,  to  the  mind  of  the  court ;  otherwise  it  would 
have  been  admitted  when  oflfered  in  the  first  instance. 
We  infer  that  the  evidence  was  admitted  in  rebuttal, 
because  the*court  was  of  opinion  that  the  defendant,  by 
his  evidence,  had  opened  the  door  to  its  introduction.  We 
are,  however,  of  a  different  opinion.  The  plaintiff*  proved 
in  his  evidence  in  chief,  that  the  paper  was  in  the  hand- 
writing of  the  plaintiff's  wife.  The  defendant,  in  his 
evidence,  proved  the.  circumstances  under  which  it  was 
written,  without  going  into  its  contents.  We  are  not 
aware  of  any  rule  of  practice  by  which  this  would  open 
the  door  to  the  plaintiff  to  introduce  the  paper  in  evi- 
dence, it  being  incompetent  in  itself. 

We  are  of  opinion  that  the  court  erred  in  the  admission 
of  the  evidence,  and  that  a  new  trial  should  have  been 
granted. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  a  new  trial. 
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Boss  vr  AL.  V.  Faust  bt  al. 

Nayioablb  BiVKBa. — WhUe  Bwer. — Bipanan  Droprieton, — ^The  title  of 
ripftrian  proprietors  on  White  river,  in  Marion  county,  in  this  State,  ex- 
tends to  the  thread  of  the  stream,  regardless  of  the  facts  that  the  surrey 
lines  of  the  United  States  Burreyors  meandered  the  banks  and  did  not 
include  the  bed  thereof,  and  that  such  bed  was  not,  in  terms,  sold  to, 
nor  paid  for  by,  purchasers  of  the  lands  bordering  on  such  river. 

Same. — Judicial  Knowledge. — ^The  supreme  court  has  judicial  knowledge,  as 
matter  of  fact,  that  White  river,  in  Marion  county,  in  this  State,  is  not 
navigable. 

Saxb.— XoiM  ^  the  United  Statfee.—Aet  ^  1796.—The  beds  of  fresh-water 
rivers,  not  navigable  for  vessels  used  in  interstate  commerce,  by  the  act  of 
Congress  of  1796  in  relation  to  the  survey  and  sale  of  lands  north-west  of 
the  Ohio  river,  are  made  the  property  of  the  persons  owning  the  banks 
thereof ;  the  ownership,  on  each  side,  extending  to  the  thread  of  such 
streams. 

Same. —  United  Stales  Surveyors, — Bower  of, — Meandering  Lines, — A  surveyor 
of  the  public  lands  of  the  United  States  can  not  determine  the  naviga* 
bility  or  non-navigability  of  streams  of  water  on  such  lands,  and,  by 
meandering  the  banks  thereof  in  running  his  survey  lines,  exclude  the 
ownership  of  the  beds  thereof  by  riparian  proprietors. 

Same. — PMie  JFWiey. — ^Public  policy  dictates  the  ownership  of  the  beds  of 
non-navigable,  fresh-water  streams  by  riparian  proprietors. 

Sake. — Salt- Water  Streams, — ^The  title  to  the  beds  of  streams  of  water  in 
which  the  tide  ebbs  and  flows  is  in  the  public. 

Same. — Trespass. — The  riparian  proprietors  on  White  river,  in  Marion 
county,  in  this  State,  may  maintain  trespass  against  persons  entering 
upon  and  carrying  away  gravel  from  the  bed  thereof. 

Pleadino. — ^Complaint. — Joinder  of  Treepam  and  Contract, — Anstoer. — Setrojf. 
— Bmdmies. — ^Where  a  paragraph  for  trespass  is  joined  with  one  on  con- 
tract in  a  complaint,  an  answer  of  set-off  may  be  pleaded  thereto,  and 
on  the  trial  thereof  evidence  may  be  given  in  support  of  each  paragraph 
of  such  complaint. 

Query. — ^In  whom  is  the  title  to  the  beds  of  navigable,  fresh-water  rivers, 
in  the  territoiy  n<Mrth-west  of  the  Ohio  river? 

From  the  Marion  Circuit  Court. 

D.  V.  Burriy  for  appellants. 

Perkins,  J. — Complaint  by  appellants,  against  appellees, 
in  three  paragraphs;  two  for  trespass,  in  unlawfully 
taking  and  hauling  away  gravel  from  plaintiff's  premises, 
and  the  third  in  assumpsit,  for  the  price  and  value  of 
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gravel  used  by  defendants  which  belonged  to  the  plain- 
tiifs. 

The  defendants  answered  the  entire  complaint  by  the 
general  denial,  and  by  a  second  paragraph  aUeging  an  in- 
debtedness  by  the  plaintii&  to  the  defendants  for  the  value 
of  ground  belonging  to  the  latter  and  used  by  the  former^ 
and  offering  to  set  off  the  amount  of  its  valu6  against  the 
demands  of  the  plaintiffs,  etc.  The  plaintiffs  moved  to 
strike  out  the  second  paragraph  of  answer.  The  motion 
was  overruled. 

They  then  demurred  to  it  for  the  alleged  reason  that  it 
did  not  contain  facts  sufficient,  etc.  The  demurrer  was 
overruled,  and  exception  taken.  Reply  in  denial  and 
payment  of  defendants'  set-off.  Trial  by  the  court.  Find- 
ing for  the  defendants.  A  motion  for  a  new  trial  was 
denied,  and  judgment  rendered  on  the  finding. 

The  ground  assigned  in  the  motion  for  a  new  trial  was 
that  the  finding  of  the  court  was  contraiy  to  law  and  the 
evidence. 

The  assignment  of  errors,  here,  is, — 

The  court  erred  in  overruling  the  motion  to  strike  out 
the  second  paragraph  of  answer; 

Erred  in  overruling  the  demurrer  to  the  second  para- 
graph of  answer; 

Erred  in  overruling  the  motion  for  a  new  trial. 

The  second  paragraph  of  answer,  it  will  be  observed, 
does  not  allege  a  tortious  taking  of  the  gravel,  the  value 
of  which  is  answered  as  a  set-off.  It  avers  that  the  plain- 
tiffs are  indebted  to  the  defendants  for  gravel  hauled 
away,  perhaps  by  permission,  perhaps  by  mistake. 

The  court  did  not  err  in  overruling  the  motion  to  strike 
out  the  second  paragraph  of  answer,  nor  in  overruling 
the  demurrer  to  it. 

The  plaintiff'  had  joined  a  paragraph  in  contract  with 
paragraphs  for  trespass,  in  his  complaint,  and  an  answer 
of  set-off  was  well  pleaded  to  the  paragraph  on  contract. 
It  was  a  good  answer  to  that,  and  if  it  was  not  an  answer 
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to  the  whole  complaint,  this  fact  did  not  render  it  demur- 
rable.   Myers  v.  The  State,  ex  rel.,  etc.,  45  Ind.  160. 

We  do  not  decide  whether,  in  a  case  where  the  plaintiff 
has  been  gniity  of  the  first  fault  in  misjoining  causes  of 
action  in  tort  and  on  contract,  an  answer  by  way  of  set- 
off may  not  be  good  to  the  whole  complaint.  See  Morse 
V.  Huichinsj  102  Mass.  488. 

On  the  trial,  the  plaintiff  might  be  allowed  to  give  evi- 
dence in  support  of  each  and  all  the  puragraphs  of  his 
complaint,  Paris  v.  Strong,  51  Ind.  889;  and  a  general 
verdict  for  the  aggregate  damages  on  all  the  paragraphs 
might  be  rendered.  As  to  the  ruling  on  the  motion  to 
strike  out,  the  paragraph,  as  we  have  seen,  was  good,  even 
on  demurrer. 

The  remaining  error  assigned  is  the  overruling  of  the 
motion  for  a  new  trial. 

In  considering  and  deciding  the  question  of  error  in 
this  ruling,  it  becomes  necessary  that  we  should  determine 
whether  the  title  of  the  owners  of  land  in  Marion  county, 
Indiana,  bounded  on  one  side  by  White  river,  extends  to 
the  edge  of  the  stream,  or  to  the  thread  of  it.  If  only  to 
the  edge  of  the  stream,  there  was  no  trespass  in  this  case ; 
if  to  the  thread  of  it,  there  was.  The  trespass  complained 
of  was  the  taking  gravel  from  the  bed  of  White  river. 

We  have  in  the  United  States  three  classes  of  rivers : 

One,  in  which  the  tide  ebbs  and  flows  and  may  be  called 
salt-water  rivers ; 

One,  of  fresh- water  rivers  which  are  navigable  for  ves- 
sels used  in  interstate  commerce ; 

One,  of  fresh-water  rivers  which  are  not  navigable  for 
vessels  used  in  interstate  commerce. 

The  ownership  of  the  bed  of  the  first  class  of  rivers 
mentioned  is  in  the  public. 

The  ownership  of  the  bed  of  such  of  the  second  class 
as  are  in  what  is  known  as  the  North  West  Territory  is  in 
doubt.  There  is  no  such  concurrence  of  judicial  opinion 
on  the  point  as  enables  us  to  say,  upon  authority,  who 
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owns  the  bed  of  these  rivers,  and  it  is  not  necessary  that 
we  should  decide  the  point  in  this  case. 

The  ownership  of  the  bed  of  the  third  class  is,  prima 
&cie,  in  the  proprietors  of  the  opposite  banks,  each  own- 
ing to  the  thread  of  the  stream.  We  say  prima  facie,  be- 
cause the  conveyance  to  a  riparian  proprietor  may  be 
drawn  in  terms  so  restrictive  as  to  limit  his  title  to  the 
bank  as  a  boundary,  when,  but  for  such  restrictions,  it 
would  extend  to  the  thread  of  the  stream. 

But  how  is  the  court  to  be  informed  that  a  given  fresh- 
water stream  or  a  given  part  of  it  is  or  is  not  navigable  ? 
The  tide,  as  a  general  rule,  answers  this  question  aa  to 
salt-water  streams,  but  as  to  firesh-water  there  is  no  such 
natural  criterion.  The  fact  of  the  navigability  of  many 
streams  and  parts  of  streams  is  so  generally  known  that 
the  courts  take  judicial  notice  of  it,  and  proof  upon  the 
trial  is  not  required.  Neaderhotiser  v.  The  StaUy  28  Ind. 
257. 

By  the  act  of  Congress  of  1796,  in  respect  to  the  survey 
and  sale  of  the  lands  north-west  of  the  Ohio  river,  the 
public  lands  were  required  to  be  divided  so  as  to  form 
townships  six  miles  square,  unless  where,  etc,  or  the 
course  of  navigable  rivers  might  render  it  impracticable ; 
and  it  was  further  provided  by  the  act  that  all  navigable 
rivers  within  the  territory  mentioned  therein  should  re- 
main public  highways,  '^  and  that  in  all  cases,  where  the 
opposite  banks  of  any  stream,  not  navigable,  shall  belong 
to  different  persons,  the  stream  and  the  bed  thereof  shall 
become  common  to  both."  The  language  of  this  act  creates 
a  tenancy  in  common,  but  it  is  decided  in  jRaUroad  Company 
V.  Schurmeir,  7  Wal.  272,  that  by  the  above  provision  the 
Congress  meant  to  enact  that  the  common  law  rules  of 
riparian  ownership  should  apply  in  cases  of  owners  of  the 
opposite  banks  of  non-navigable  streams,  ^ving  each  ex- 
clusive ownership  to  the  thread  of  the  stream,  thus  ^ving 
us  another  instance  where  a  court  has  exercised  its  great 
but  beneficent  power  of  enforcing  statutes  according  to 
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what  the  legislatare  meant  or  oagfat  to  have  meant,  rather 
than  according  to  what  it  said.  The  same  construction  is 
given  to  this  provision  by  the  conrts  of  Ohio.  Walk.  Am. 
Law,  6th  ed.,  p.  800. 

^^  The  second  section  of  the  act  of  Congress  of  1796 
provides  that  navigable  rivers  shall  not  be  included  in 
public  surveys ;  but  does  not  indicate  what  shall  be  consid- 
ered such ;  and  it  is  left  to  the  discretion  of  the  surveyor 
to  include  a  given  river  or  not.  But  of  course  his  decision 
can  not  be  conclusive."    Walk.  Am.  Law,  supra. 

The  idea  that  the  power  was  given  a  surveyor  or  his 
deputy,  upon  casual  observation,  to  determine  the  question 
of  the  navigability  of  rivers,  and  thereby  conclude  vast 
public  and  private  rights,  i^  an  absurdity.  Moreover,  the 
act  of  Congress  does  not  determine  the  efiect  the  conclu- 
sion of  the  surveyor  upon  the  navigability  of  a  stream 
and  the  fact  of  his  meandering  its  banks  shall  have  upon 
the  title  of  riparian  owners  to  the  bed  of  the  stream.  His 
meander  lines  are  not  boundary  lines,  and  the  question 
still  remains,  how  far  beyond  these  meander  lines  does 
the  title  of  the  riparian  proprietor  extend!  Does  it  go  to 
high  water-mark,  to  low  water-mark,  or  to  the  thread  of 
the  stream  ?  Judicial  opinions  are  about  equally  divided 
on  this  question.  Doe  v.  HUdreth,  2  Ind.  274 ;  Railroad 
Company  v.  Sehurmeir^  7  Wal.  272 ;  Sherlock  v.  Bambridgej 
41  Ind.  35 ;  Adm^ra  of  Gavit  v.  GhamberSj  8  Ohio,  495 ;  JUtd" 
dleton  V.  Pntehard,  8  Scam.  610 ;  Braxon  v.  Bressler,  64 
111.  488 ;  Musser  v.  Hersheyy  42  Iowa,  856 ;  Granger  v.  Avery j 
64  Me.  292;  Benatm  v.  MorroWy  61  Mo.  846;  County  of  St. 
Gair  v.  Lovingstony  28  Wal.  46. 

But  while  the  act  of  Congress  does  not  declare  the  ex- 
tent of  title  of  a  riparian  proprietor  upon  a  navigable 
stream,  it  does  emphatically  declare  the  title  of  a  propri- 
etor upon  a  non-navigable  stream  shall  go  to  the  thread 
of  the  stream.    Railroad  Company  v.  Schurmeiry  supra. 

And  from  what  has  been  said  it  will  appear  that,  in  our 
opinion,  in  the  language  of  Dewet,  J.,  in  Martin  v.  BlisSy 
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5  Blackf .  35,  ^  Nature  is  oompeteut,  we  should  ima^ne, 
to  make  a  navigable  river  without  the  help  of  the  legifl- 
lature ;"  and,  we  may  add,  can  determine  the  fact  whether 
she  has  succeeded  or  not,  in  a  given  case,  with  as  much 
accuracy  as  a  deputy  surveyor.  It  is  navigability  in  fact, 
virhich  constitutes  navigability  in  law,  McManua  v.  Car- 
micluulj  3  Iowa,  1. 

The  court  knows,  judicially,  as  matter  of  fact,  that 
White  river,  in  Marion  county,  Indiana,  is  neither  a  navi- 
gated nor  a  navigable  river.  It  follows,  of  course,  that 
by  the  express  enactment  of  Congress,  the  title  of  its  ripa- 
rian proprietors  extends  to  the  thread  of  the  stream.  This 
would  seem  to  make  an  end  of  controversy  in  this  case. 

But  it  is  claimed  that  the  surveyor  made  a  mistake,  and 
meandered  the  banks,  and  fiedled  to  survey  the  bed  of  a 
non-navigable  stream,  and  that,  hence,  its  bed  was  not 
bought  and  paid  for  and  did  not  pass  to  the  purchasers 
of  the  bordering  lands. 

This  proposition  assumes,  as  a  legal  principle,  Hiat  the 
bed  of  a  stream  can  not  pass  to  the  purchaser  of  the  ad- 
joining land  unless  it  is  included  in  the  survey  and  paid 
for.    This  is  begging  the  question. 

We  have  already  seen,  above,  that,  as  to  lands  bordering 
on  rivers  actually  navigable,  the  beds  of  which,  by  law, 
were  not  to  be  surveyed  and  paid  for,  it  is  not  well  settled 
that  the  common  law  does  not  apply  and  carry  the  title 
of  the  riparian  purchaser  to  the  thread  of  the  stream. 

On  the  other  hand,  it  is  well  settled,  that,  in  the  analo* 
gous  case  of  a  purchaser  of  land  bordering  on  a  public 
highway  on  land,  the  title  of  the  purchaser  extends  to 
the  middle  of  the  same.  In  a  late  case,  Pettibone  v.  Ham- 
Utotiy  40  Wis.  402,  it  is  decided,  that,  in  the  absence  of 
anything  in  his  deed  to  show  a  contrary  intention,  the 
grantee  of  a  lot  in  a  recorded  plat  takes  to  the  centre  of 
adjoining  public  ways,  'subject  to  the  public  easement; 
and  this  result  is  not  affected  by  the  fact  that  the  descrip- 
tion in  the  deed,  as  well  as  the  plat,  gives  the  dimensions 
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of  the  k>t  as  it  is,  exclusive  of  the  highway,  and,  that 
thiB  doctrine  applies  in  favor  of  one  who  took  a  deed  hj 
metes  and  bounds,  of^ljy  of  land  which  afterwards  consti- 
tuted a  distinct  lot  upon  a  plat  subsequently  made  and 
recorded  by  his  grantor. 

Woodman  v.  Spencer^  decided  in  1875,  by  the  supreme 
court  of  New  Hampshire,  14  Am.  Law  Reg.  411,  is  an 
equally  strong  case.  It  is  there  decided,  that,  '^  Where  a 
conveyance  of  land  describes  it  as  bounded  by  a  stream 
not  navigable,  or  by  a  highway,  whatever  terms  may  be 
used  in  describing  such  boundary,  it  must  be  construed  as 
extending  to  the  middle  of  the  same,  unless  there  is  a 
clear  expression  ot  an  intention  to  limit  it  to  the  margin 
of  such  stream  or  way."  And  the  reason  is  given  for  this 
rule,  both  in  the  opinion  in  the  case  and  by  Rebfibld,  J., 
in  a  note  to  it. 

Substantially  the  same  reasons  are  assigned  for  the  rule 
in  Braxon  v.  Brassier,  64  HI.  p.  492.  The  rule  is  founded 
in  public  policy.  "  The  peace  of  society,"  (says  Mr.  Justice 
Thornton,). "and  the  security  of  personal  rights  demand  a 
legal  recognition  of  ownership  of  the  beds  of  the  streams 
within  the  States,  as  well  as  the  water.  Wrongs  and 
trespasses  must  often  be  committed.  Contests  and  litiga- 
tion as  to  the  rock,  as  in  this  case,  and  frequently  as  to 
the  gravel  and  soil,  must  arise.  The  riparian  owner  should 
have  a  remedy  against  the  wrong-doer.  He  gains  by 
alluvion  and  loses  by  avulsion,  and,  for  his  full  security, 
should  have  the  right  to  protect  the  bed  of  the  stream 
firom  individual  trespasses.  The  opposite  view  vests  the 
fee  in  the  United  States,  and  makes  them  the  proprietor 
of  every  navigable  stream  in  the  State.  Their  interposition 
in  the  prosecution  of  trespasses  would  be  an  intermeddling 
with  the  policy  of  the  State,  and  would  be  perilous  to  its 
sovereignty.  The  common  law  rule  would  best  subserve 
the  public  peace  and  protect  from  violence." 

The  above  views  of  the  supreme  court  of  niinois,  are 
expressed  touching  the  ownership  of  the  bed  of  Rock 
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river,  a  larger  stream  than  White  river,  and  to  some 
extent  navigable.  Their  force  is  much  greater  when 
applied  to  a  stream  like  White  river. 

JuDGB-  RsDFiBL]),  in  the  note  above  referred  to,  speaking 
of  the  rule  that  extends  the  title  of  owners  upon  high- 
ways and  streams  to  their  centre,  says,  ^^  its  chief  object 
is  to  prevent  the  existence  of  innumerable  strips  and 
gores  of  land  along  the  margins  of  streams  and  highways, 
to  which  the  title,  for  generations,  shall  remain  in  abey- 
ance, and  then,  upon  the  happening  of  some  unexpected 
event,  and  one,  consequently,  not  in  express  terms  pro- 
vided for  in  the  title-deeds,  a  bootless,  almost  objectless^ 
litigation  shall  spring  up,  to  vex  and  harass  those  who  in 
good  faith  had  supposed  themselves  secure  from  such 
embarrassment."     Woodman  v.  Spencer^  supra. 

In  Grose  v.  West^  7  Taunt.  89,  Gibbs,  C.  J.,  says, 
^^  Prima  fade  the  presumption  is,  that  a  strip  of  land  lying 
between  a  highway  and  the  adjoining  close,  belongs  to 
the  owner  of  the  close ;  as  the  presumption  also  is,  that 
the  highway  itself,  ad  medium  flvm  vice^  does."  Accord, 
Cox  V.  The  LouisvilUj  etc.,  R.  R.  Co.,  48  Ind.  178. 

Public  policy,  as  has  been  already  said,  dictates  the 
private  ownership  of  the  bed  of  non-navigable  rivers. 

The  facts,  then,  that  the  bed  of  the  river  was  not  sui^ 
veyed  nor  paid  for,  do  not,  necessarily,  exclude  it  from 
the  ownership  of  the  adjoining  proprietors;  and  as  to  the 
fact,  if  it  be  so,  that  it  was  not  paid  for,  we  may  observe 
that  it  is  a  circumstance  of  little  importance.  The  Govern- 
ment was  not  selling  her  public  lands  for  the  purpose  of 
making  money.  She  did  not  sell  them  for  their  valae. 
She  was  selling  them  for  an  almost  nominal  price,  a  dol- 
lar and  a  quarter  an  acre-— enough  to  cover  the  cost  of 
survey  and  sale,  possibly  a  little  more.  Her  object  was  to 
induce  the  settlement  in  the  country  of  a  hardy,  land- 
owning people.  Her  surveys  of  the  whole  were  more  or 
less  inaccunvte.  We  know,  as  matter  of  general  knowl- 
edge, that  often  sections  exceed  and  often  fall  short  of 
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the  qaantity  paid  for,  to  a  greater  extent  than  wa€  pro- 
duced by  the  mistake  of  the  surveyor,  in  this  case,  touch- 
ing the  fact  of  the  navigableness  of  the  stream.  It  could 
have  produced  a  loss  of  but  a  very  few  dollars.  On  the 
other  hand,  we  have  the  clearly  expressed  intention  of 
the  grantor,  expressed  by  a  solemn  legislative  enactment, 
that  the  title  should  pass,  to  the  thread  of  the  stream. 

And  the  mistake  of  the  surveyor  is  not  one  occasioning 
a  loss  of  such  pecuniary  amount  that  it  would  be  regarded 
B8  sufficiently  affecting  the  faimegs  of  a  private  contract, 
to  violate  it  We  think  the  title  of  riparian  proprietors 
on  White  river,  in  Marion  county,  Indiana,  extends  to 
the  thread  of  the  stream,  notwithstanding  the  bed  of  the 
stream  was  not  surveyed  by  the  United  States  surveyor, 
nor,  in  terms,  sold  to  purchasers  of  the  bordering  lands. 

The  judgment  is  reversed,  with  costs,  cause  remanded, 
with  instructions  to  proceed  in  accordance  with  this 
opinion. 


FiBE  m  AL.  V.  Thb  Patriot  akd  Barkwores  Turnpike  Co. 

Practicb.— CftoR^  rf  VeRiue,^-jR^W(d  to  QramL — Diaemkn  cf  OowrL — 
Where  a  sufficient  affidavit  is  filed  in  a  cause  for  a  change  of  the  venue 
thereof  from  the  judge,  the  court  has  no  discretion,  can  assign  no  reasons, 
such  as  a  want  of  acquaintance  with  the  affiant  or  rulings  of  the  court 
in  his  favor,  for  not  granting  the  change,  and  can  take  no  farther  steps 
toward  the  trial  of  such  cause,  but  most  grittit  such  change. 

Same. — JvdgmenL — Appeal  to  tU  Supreme  Court. — An  appeal  may  be  taken 
to  the  supreme  court  from  an  interlocutory  judgment  of  the  circuit  court 
dissolving  a  restraining  order. 

Prom  the  Switerland  Circuit  Court. 

12.  Qregg^  H.  A.  Downey  and  G.  W.  MendM^  for  appel- 
lants. 

BiBDLB,  J. — Complaint  hy  the  appellatits  to  enjoin  the 
collection  of  certain  assessments  made  against  their  lands, 
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in  favor  of  the  Patriot  and  Barkworks  TumpUce  Ck>in- 
panj.  The  court  adjudged  that  the  appellees  be  enjoined 
and  restrained,  according  to  the  prayer  of  the  complaint, 
until  the  further  order  of  the  court  Afterwards  the  ap- 
pellants filed  the  following  affidavit  for  a  change  of  venue : 

'<  Thomas  H.  Sutton,  one  of  the  plaintiffs  in  the  above 
entitled  cause,  swears  that  he  can  not,  and  that  his  co- 
plaintiffs  can  not,  as  he  verily  believes,  have  a  fair  and 
impartial  trial  of  the  above  entitled  cause  before  the  Hon. 
John  G.  Bbrkshirb,  the  judge  of  said  Switzerland  circuit 
court,  before  whom  said  cause  is  now  pending  for  trial, 
on  account  of  the  bias  and  prejudice  of  said  judge  against 
him  and  his  co-plaintiffs  in  said  case,  which  bias  nnd  prej- 
udice, affiant  says,  exists  in  connection  with  their  cause 
of  action  in  said  case,  as  he  verily  believes,  wherefore  he 
prays  a  change  of  venue,  to  the  end  that  a  fair  and  impar- 
tial trial  may  be  had.  Thoicas  H.  Buttok." 

Sworn  to,  etc. 

It  is  also  stated  in  the  bill  of  exceptions  that  ^  every 
ruling  in  the  case  having  been  in  favor  of  the  plaintiffi 
to  the  time  of  the  filing  of  said  affidavit,  and  the  judge 
never  having  had  any  acquaintance  with  the  said  Thomas 
H.  Sutton,  who  swears  to  the  said  affidavit,  no  other  con- 
clusion could  follow  than  that  the  affidavit  was  not  made 
in  good  fSedth,  but  with  a  corrupt  purpose  to  obtain  time 
and  to.  delay  the  collection  of  the  assessments  as  long  as 
possible,  it  being  well  known  that,  in  such  cases,  delay  for 
any  length  of  time  is  almost  equal  to  defeat,  and  the  dif- 
ficulty in  obtidning  judges  to  hold  special  [terms]  also 
being  well  known.  Therefore,  in  consideration  of  the 
foregoing,  and  after  filing  said  affidavit,  and  before  pass- 
ing [judgment]  upon  the  same,  the  court,  of  its  own 
motion,  dissolved  the  temporary  injunction  and  restrain- 
ing order  heretofore  granted  by  the  court  in  said  case.*' 

Then  follows  the  formal  judgment  dissolving  the  re- 
straining  order ;  to  all  of  which  the  appellants  reserved 
their  exceptions,  and  appealed  to  this  court. 
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The  affidavit  for  a  change  of  venue  was  sufficient  under 
the  statute.  2  R.  S.  1876,  p.  116,  sec.  207,  7th  clause. 
It  was  the  imperative  duty  of  the  court  to  grant  the 
change  of  venue,  as  prayed,  by  appointing  a  proper  time 
to  hold  the  trial  and  calling  another  judge  to  try  the 
case.  The  court  had  no  discretion  in  the  matter.  Shat- 
tuck  V.  Myersy  18  Ind.  46 ;  Ooldsby  v.  The  StcUCy  18  Ind. 
147 ;  Mershon  v.  The  State,  44  Ind.  598. 

The  reasons  stated  in  the  bill  of  exceptions,  which 
induced  the  court  to  dissolve  the  restraining  order  after  a 
sufficient  affidavit  for  a  change  of  venue  had  been  filed, 
are  not  sufficient.  The  affidavit  was  such  a  one  as  the 
affiant  had  a  right  to  make,  and  having  a  right  to  make 
it,  his  motives  were  not  to  be  impugned.  Whatever  a 
person  has  a  right  to  do  in  open  court,  according  to  law, 
he  must  be  allowed  to  do  without  having  his  motives 
questioned.  The  affidavit  being  sufficient,  it  was  the  duty 
of  the  court  to  so  adjudge,  without  taking  any  further 
steps  in  the  case.  If  a  court  could  hold  an  affidavit  for  a 
change  of  venue  under  advisement,  and  proceed  with  the 
case  as  far  as  it  chose,  and  then  grant  the  change,  it 
would  wholly  frustrate  th^  purpose  of  the  law  in  au- 
thorizing changes  of  venue.  iJx  Parte  Skeerij  41  Ind.  418 ; 
Manly  v.  The  States  52  Ind.  215. 

The  interlocutory  order  of  the  court,  in  dissolving  the 
restraining  order,  was  one  from  which  an  appeal  will  lie. 
Magg  v.  Sloan,  16  Ind.  432 ;  Bronenberg  v.  The  Board  of 
Com^mra,  etc.,  41  Ind.  502. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings. 
Vol.  UV.— 81 
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a  suit  agaiiwt  an  abstracter  of  title,  to  reoover  damages  of  him  for  making 
an  erroneous  abstract  of  the  title  to  and  incambranoes  upon  a  certain 
tract  of  real  estate  which  the  plaintiff  desired  to  purchase,  incorrectly 
setting  out  therein  that  such  real  estate  was  free  from  all  incumbranoe 
except  as  therein  mentioned,  when,  in  truth,  there  then  existed  other 
incumbrance  thereon,  which  the  plaintiff  has  since  been  compelled  to 
pay  oS,  the  maker  of  such  incumbrance  being  then  and  still  insolvent,  if 
the  complaint  does  not  allege  the  purchase  of  such  realty  by  the  plain- 
tiff, it  is  bad  on  demurrer  for  want  of  sufficient  facts. 

Same, — IVtufioe. — A  bad  answer  is  sufficient  for  a  bad  complaint. 

Pbactice. — Supreme  OovH. — On  appeal  to  the  supreme  court,  the  suffici^icy 
of  a  complaint  may  be  there  questioned  on  an  assignment  as  aror  of  a 
ruling  on  a  demurrer  to  an  answer  to  such  complaint. 

From  the  Marion  Superior  Court. 

C.  W.  Smithy  B.  0.  Hawkins  and  C.  H.  Remy^  for  ap- 
pellant. 

NiBLAGKy  J. — The  appellee  sued  the  appellant  in  the 
court  below.  The  complaint  alleges  that  the  appellee, 
being  desirous  of  purchasing  a  certain  lot  or  parcel  of 
ground  in  the  city  of  Indianapolis  of  one  Henry  Kock, 
and  before  coi^pleting  the  purchase,  employed  the  appel- 
lant to  examine  the  title  to  said  lot,  to  the  end  that  it 
might  be  known  whether  said  Eock  was  the  owner  there- 
of, and  what  incumbrances  or  liens  appeared  of  record 
against  the  same,  agreeing  to  pay  for  such  services  the 
sum  of  five  dollars,  which  was  afterwards  paid.  That  the 
appellant  accepted  said  employment,  and  afterwards,  to 
wit,  on  the  21st  day  of  January,  A.  D.  1871,  made  and 
delivered  to  the  appellee  his  report  in  writing,  purporting 
to  give  the  condition  of  said  lot  with  reference  to  title 
and  incumbrances  from  January  28th,  A.  D.  1863,  to  the 
time  of  making  such  report.  That  in  his  said  report,  or 
abstract  of  title,  the  appellant  referred  to  a  mortgage 
made  by  said  Eock,  on  said  lot,  to  the  trustees  of  a  certain 
benevolent  society,  on  the  29th  day  of  January,  A.  D. 


NOVEMBEE  TERM,  1876.  488 

B«tfy  «.  Foat. 

1863,  for  the  sum  of  one  hundred  dollars,  as  an  incum- 
brance on  said  lot,  and  stated  that  he  found  no  other  in- 
cumbrances on  the  same.  That  the  appellee  relied  on 
said  report  of  the  appellant,  who  was  then  and  for  five 
years  next  prior  thereto  had  been  a  clerk  in  the  office  of 
the  recorder  and  deputy-recorder  of  Marion  county.  That 
the  statement  of  the  appellant  was  not  true,  in  that  he 
failed  and  neglected  in  his  report  to  set  out  and  show  that 
said  £ock  was  then  indebted  to  one  Stewart,  in  the  sum 
of  four  hundred  dollars,  which  was  a  lien  on  said  lot,  by  a 
mortgage  executed  by  said  Kock  to  said  Stewart,  and  duly 
recorded  in  the  mortgage  record  of  the  recorder's  office 
of  Marion  county,  and  was  on  record  when  said  report 
was  made.  That  the  appellee  has  been  compelled  to  pay 
said  mortgage  lien,  and  that  said  Eock  and  one  Bacon, 
his  surety  on  the  note  secured  by  said  mortgage,  were, 
when  he,  said  appellee,  was  compelled  to  pay  said  mort- 
gage lien,  and  still  are,  each,  wholly  insolvent.  There  was 
a  demand  for  judgment  for  five  hundred  dollars. 

The  appellant  answered  that  at  the  time  of  his  making 
the  examination  of  the  title  of  the  lands  and  preparing 
the  abstract,  as  alleged  in  the  complaint,  he  was  deputy- 
recorder  of  Marion  county ;  that  he  was  not  engaged  in 
making  examinations  and  preparing  abstracts  of  title  of 
lands ;  that  he  did  not  profess  to  be  able  to  make  such  ex- 
aminations or  prepare  such  abstracts,  nor  did  he  so  hold 
himself  out  to  the  world ;  that  the  appellee  applied  to  him 
to  perform  services  for  him  in  making  a  partial  examination 
of  the  title  to  certain  lands  in  Marion  county  and  to  pre- 
pare a  partial  abstract  thereof,  being  the  same  lands  and 
the  same  abstract  mentioned  and  described  in  the  com- 
plaint; that,  upon  such  application,  the  appellant  informed 
the  appellee  that  he  made  no  pretensions  to  skill  in  the 
business  of  preparing  abstracts  or  making  examinations 
as  to  titles,  and  advised  him  to  engage  some  one  regularly 
engaged  in  the  business ;  that  the  appellee  represented  he 
only  wanted  a  partial  examination  made,  and  was  willing 
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to  risk  his^  appellant's,  skill  in  the  matter,  and  that  he 
was  anxious  the  appellant  should  do  it  for  him,  and  that 
he  would  pay  him,  appellant,  for  his  trouble ;  that  the  ap- 
pellant, to  the  best  of  his  skill  and  ability,  amid  his  duties 
as  such  deputy-recorder,  made  the  examination  requested, 
the  appellee  well  knowing  all  the  facts  in  the  premises, 
and  if  any  error  or  omission  was  made,  it  was  uninten- 
tional and  without  fault  on  the  part  of  the  appellant. 

The  appellee  demurred  to  the  appellant's  answer,  and 
the  demurrer  was  sustained,  to  which  the  appellant  ex- 
cepted. 

The  appellant  refusing  to  answer  orer,  damages  were 
assessed  against  him  in  the  sum  of  four  hundred  and  fif- 
teen dollars  and  fifty-twQ  cents,  and  judgment  rendered 
accordingly. 

The  defendant  then  appealed  to  the  general  term  of  the 
superior  court  of  Marion  county,  and  assigned  for  error, — 

First;     The  sustaining  of  the  demurrer  to  his  answer; 

Second.     The  rendition  of  the  judgment  against  him. 

The  judgment  was  affirmed  in  general  term,  and  the 
defendant  has  further  appealed  to  this  court 

The  appellant,  through  the  demurrer  to  his  answer,  at- 
tacks the  complaint  and  urges  in  this  court  that  it  does 
not  contain  facts  sufficient  to  constitute  a  cause  of  action 
against  him. 

He  has  the  right  to  thus  bring  the  question  of  the  suffi- 
ciency of  the  complaint  to  our  attention,  and  to  have  a 
decision  upon  it.  If  the  complaint  was  bad,  it  was  error 
to  sustain  a  demurrer  to  the  answer  to  it,  however  defec- 
tive it  may  have  been  as  an  answer  to  a  good  complaint. 
TWotson  V.  SHpp,  1  Blackf.  77 ;  Perkins  Prac.  236 ;  Shook 
V.  The  StaJUj  ex  rd.,  etc.,  6  liid.  118 ;  WUey  v,  Hofward^  15 
Ind.  169;  Buskirk  Prac.  179. 

This  action,  so  far  as  we  are  enabled  to  judge  from  the 
averments  in  the  complaint  and  the  facts  stated  in  the 
answer,  was  prosecuted  on  the  theory  that  the  appellee 
had  to  pay  the  mortgage  from  Kock  to  Stewart  to  protect 
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his  title  to  the  lot  on  which  the  mortgage  was  a  lien. 
There  is,  however,  no  averment  in  the  complaint  that  the 
appellee  purchased  that  lot  of  Eock,  as  he  alleged  he  was 
desirous  of  doing  when  he  employed  the  appellant.  There 
is  nothing  stated  from  which,  we  think,  his  purchase  can 
be  fairly  inferred.  True,  the  appellee  says,  in  one  place, 
that  before  completing  his  purchase  he  employed  the  ap- 
pellant to  examine  the  title,  and,  in  another  place,  that  he 
relied  upon  the  abstract  of  title  as  made  by  the  appellant; 
but  in  what  way  and  to  what  extent  he  relied  on  it  is  not 
stated.  We  can  not  infer,  unless  it  was  so  alleged,  that 
the  appellee  relied  on  this  abstract  to  the  extent  of  be- 
coming the  purchaser  of  the  lot. 

We  think  it  essential  that  the  appellee  should  have  al- 
leged, in  addition  to  the  other  averments  in  his  complaint, 
that,  relying  upon  the  correctness  of  the  appellant's  ab- 
stract, he  became  the  purchaser  of  the  lot  in  question, 
before  he  can  maintain  his  action  for  any  mistake  or 
omission  in  the  abstract. 

In  our  opinion,  the  complaint  is  clearly  insufficient.  In 
consequence,  we  hold  that  the  court  below  erred  in  sus- 
taining the  demurrer  to  the  appellant's  answer  to  it,  and 
for  that  reason  the  judgment  must  be  reversed. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
farther  proceedings  in  accordance  with  this  opinion. 


Yernia  v.  Lawson  bt  al. 

N«w  TaiAls  AS  OF  RiOHT.>*£htmeoi»  Order  For,—Waker  qf.— Upon  judg- 
ment in  an  action  for  the  reooTerj  of  real  estate,  an  order  of  the  court, 
that  upon  the  payment  of  costs  such  judgment  he  set  aside  and  a  new 
trial  awarded  under  the  statute,  is  erroneous,  notwithstanding  the  pay- 
ment of  such  costs,  thereafter,  within  the  year.  But  an  appearance  in 
full,  by  the  opposite  party,  to  such  action,  and  the  taking  of  various  steps 
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thereio,  ihroagli  the  Tarious  terms  of  aach  court  for  the  ensaing  three 
years,  without  objection  to  such  order,  is  deemed  an  acqniesenoe  th^ein, 
and  it  is  then  too  late  to  make  such  objection.. 

From  the  Floyd  Circuit  Court. 

M.  G,  Kerr  and  W.  J.  Hisey,  for  appellant. 
W.  W.  TuUyy  for  appellees. 

"WoKDBN,  C.  J. — ^This  was  an  action  by  the  appellees, 
against  the  appellant,  to  recover  certain  real  estate.  There 
was  a  trial  of  the  cause,  resulting  in  a  finding  and  judg- 
ment for  the  defendant.  This  judgment  was  set  aside 
and  a  new  trial  granted  under  the  statute,  and  upon  a 
second  trial  there  was  a  finding  and  judgment  for  the 
plaintifBs.  The  questions  made  here  all  resolve  themselves 
into  one,  viz.:  whether  error  was  committed  in  granting 
the  second  trial. 

The  record  shows  the  following  facts.  At  the  October 
term  of  the  court,  1870,  the  cause  was  submitted  to  the 
court  for  trial,  and  there  was  a  finding  and  judgment  for 
the  defendant.  Immediately  following  the  judgment  is 
the  following  entry,  viz.:  "  Thereupon,  on  motion  of  the 
plaintiffs,  it  is  ordered  that  upon  the  payment  of  costs  the 
judgment  rendered  herein  be  set  aside  and  a  new  trial 
awarded  under  the  statute.'' 

At  the  May  term  of  the  court,  1871,  the  cause  was 
struck  from  the  docket,  but  for  what  reason  does  not  ap- 
pear. 

At  the  October  term  of  the  court,  1871,  and  within  the 
year,  the  plaintiffi  showed  that  they  had  paid  the  costs  in 
the  cause.  At  that  term,  the  cause  was  upon  the  docket, 
the  parties  appeared,  and  the  cause  was  continued  gen- 
erally. 

At  the  April  term  of  the  court,  1872,  the  parties  ap- 
peared, and  by  consent,  and  on  application  of  the  defend- 
ant, the  cause  was  continued  at  the  costs  of  the  defendant, 
for  which  judgment  was  rendered  in  favor  of  the  plaintiff. 

At  the  October  term  of  the  court,  1872,  the  parties 
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appeared,  and  by  consent  depositions  were  published,  and 
the  caose  agun  continued  on  the  application  of  the 
defendant  and  at  his  costs,  for  which  judgment  was  ren- 
dered in  favor  of  the  plaintifis. 

At  the  April  term  of  the  court,  1878,  the  parties  ap- 
peared, and  by  consent  the  cause  was  continued. 

At  the  September  term,  1878,  the  parties  appeared,  and 
by  consent  the  cause  was  continued  at  the  costs  of  the 
plaintifis,  for  which  judgment  was  rendered  against  the 
plaintiffs. 

At  the  November  term,  1878,  the  parties  appeared,  and 
the  defendant  moved  to  strike  the  case  from  the  docket, 
but  the  motion  was  overruled.  The  cause  was  thereupon 
set  down  for  trial  by  the  court,  resulting  in  a  finding  and 
judgment  for  the  plaintiffs.  « 

The  original  order,  granting  a  new  trial  before  the  costs 
had  been  paid,  was  irregular  and  erroneous.  But  after 
the  defendant  had  so  often  appeared  and  taken  steps  in 
the  action,  from  the  October  term,  1870,  to  the  November 
term,  1878,  without  making  any  objection  to  the  order 
granting  a  new  trial,  we  think  he  must  be  deemed  to  have 
acquiesced  therein.  It  was  then  too  late  to  make  any 
objection.    Marsh  v.  Mliotty  61  Ind.  547. 

The  judgment  below  is  affirmed,  with  costs. 

Note. — ^Howx,  J.,  Having  been  of  coansel  in  the  aboYe  caiue,  did  not 
participate  in  its  consideration. 


HOUSWORTH  KT  AL.  V.  BlOOMHIJFF  ET  AL. 

PftAOHO&^SVia;  5y  Jvry.'-Speekd  VerdieL—nefeethe  VerdSeL-^-Vemn  Ih 
Nowh — ^A  special  verdict  by  a  jury  trying  a  cause  must  be  certain  and 
responsive  as  to  aU  the  material  issues  of  such  cause,  a  positive  findings 
either  affirming  or  denying  each  material  allegation  of  the  pleadings 
therain;  otherwise,  such  verdict  should  be  seT aside  and  a  venire  de  novo 
granted,  on  motion. 
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SAite.— Wli^M  a  specM  vehlict  hf  ft  Jurr  i»  ^Sknt  as  to  tome  material 
imiie  in  the  canee  they  are  trjiDg^  the  ooart  veoeiving  each  yerdict  can 
not  supply  such  omiaiion  nor  render  judgment  on  rach  verdict. 

Sams. — Action  to  Beeover  Real  Ettate, — ^In  a  soit  to  set  aside  a  conyeyance 
of  lands  executed  by  the  plaintiff  to  the  defendant,  one  paragraph  asked 
such  relief  on  the  ground  of  fraud,  specifically  alleging  the  facts  ocmsti- 
tuting  such  fraud,  and  tiw  other  on  the  ground  that  such  oonveyaaee 
should  be  treated  as  a  mortgage  to  secure  the  payment  of  a  debt  due 
from  the  former  to  the  latter.  To  this  complaint,  the  defendant  answered 
tihe  general  denial  and  two  special  pleas ;  and,  upon  these  special  answers, 
iMue  was  formed  by  a  leply  of  denial  and  a  qiecial  plea.  And  the  Jury 
trying  such  cause  found  specifically  the  facts  alleged  in  the  first  para- 
graph of  the  complaint  and  as  to  a  portion  of  the  allegations  of  the  spe- 
cial answers,  but  did  not  find  as  to  the  other  all^ations  of  the  pleadings. 

Hdd,  that  such  yerdict  was  properly  set  aside  and  a  ventre  de  nooo  granted, 
on  motion  therefor. 

]^om  the  Allen  Circuit  Court. 

J2.  8.  Taylor  and  L.  M  Ninde^  for  sppeUimtB. 
John  IforriSy  for  appellees. 

HoWK,  J. — On  the  2d  day  of  November,  1866,  the  ap- 
pellants, as  plaintiffii,  commenced  this  action  in  the  court 
below,  against  one  Sidney  C.  Bloomhuff  as  the  sole  de- 
fendant. Issues  were  formed  in  the  action,  and  at  the 
May  term,  1867,  of  the  court  below,  these  issues  were 
duly  submitted  to  a  jury  for  trial ;  and  on  the  application 
of  the  appellants,  under  the  direction  of  the  court,  the  jury 
returned  into  court  a  special  verdict.  And  at  the  same 
term  of  the  court  below,  the  said  Sidney  C.  Bloomhuf!^ 
then  the  sole  defendant,  moved  the  court  for  a  new  trial 
of  the  action.  At  the  next  term  of  the  court  below,  said 
Sidney  C.  Bloomhuff  moved  the  court  for  a  venire  de  novOy 
and  also  in  arrest  of  judgment;  and  appellants  moved 
the  court  to  strike  out  the  written  causes  for  a  new  trial, 
and  affidavits  and  counter-affidavits  were  filed  by  the  par- 
ties in  support  of,  and  in  opposition  to,  the  said  motions 
at  some  of  thetn.  And  the  court  below  sustained  the 
appellants'  motion  to  strike  out  the  written  causes  for  a 
new  trial,  and  to  this  decision  the  said  defendant  excepted ; 
and  the  court  then  overruled  the  said  motion  for  a  new 
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trial,  and  to  this  ruling  the  defendant  also  excepted.  And 
the  court  helow  sustained  said  defendant's  motion  for  a 
venire  de  novoy  to  which  decision  of  the  court  the  appel- 
lants excepted.  And  the  appellants  having  interposed  a 
motion  for  a  judgment  in  their  favor,  on  the  special  ver- 
dict of  the  jury,  this  motion  was  overruled  by  the  court 
below,  and  an  exception  was  duly  saved  to  this  decision. 
No  further  action  was  then  had  in  said  cause  before  the 
next  November  term,  1868,  of  the  court  below,  at  which 
term  the  death  of  the  defendant,  Sidney  C.  Bloomhuff, 
was  suggested,  and  leave  was  given  to  make  new  parties 
defendants,  and  the  cause  was  continued. 

It  does  not  appear  from  the  record,  that  any  amended  or 
supplemental  complaint,  making  new  parties  defendants, 
was  ever  filed  by  the  appellants ;  nor  does  it  appear  that 
the  appellees  or  any  of  them  were  in  any  manner  made 
parties  to  the  appellants'  original  complaint,  nor  that  the 
appellees  or  any  of  them  were  ever  served  with  proc- 
ess in  this  cause.  But  at  the  November  term,  1870,  the 
adult  appellees,  by  attorney,  and  the  infant  appellees,  by 
guardian  ad  litems  appeared  and  filed  their  joint  answer, 
and  the  appellants  replied  thereto  by  a  general  denial. 
And  the  action  being  at  issue  was  tried  by  the  court  be- 
low, without  a  jury ;  and  the  court  found  for  the  appellees, 
and  rendered  judgment  accordingly. 

The  appellants  have  assigned,  in  this  court,  the  follow- 
ing alleged  errors  of  the  court  below : 

First.  In  sustaining  the  motion  of  the  defendant,  Sid- 
ney C.  Bloomhuff,  for  a  venire  de  novoj  and  in  ordering 
said  venire  de  novo  to  be  issued  in  said  cause ; 

Second.  In  ordering  the  special  verdict  in  said  cause 
to  be  set  aside,  and  a  venire  de  novo  to  be  issued ;  and. 

Third.  In  overruling  appellants'  motion  for  a  judgment 
in  their  favor,  on  said  special  verdict. 

Before  considering  the  questions  presented  by  these 
alleged  errors,  it  is  proper  that  we  should  give  a  summary, 
at  least,  of  the  pleadings  filed  by  the  parties  respectively, 
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in  the  court  below,  and  of  the  special  verdict,  making 
this  Bammary  as  concise  as  we  can,  with  the  view,  at  the 
same  time,  of  nuJdng  it  inteUigibi;.  And  in  doi^g  this, 
we  have  concluded  to  adopt  the  appellants'  own  statement 
of  their  compliant,  as  follows : 

'^  The  appellants  brought  this  suit  in  the  court  below  to 
set  aside  a  deed  for  fraud,  and  to  redeem.  Their  complaint 
contains  two  paragraphs.  The  first  sets  up  the  agree- 
ment between  the  parties  and  a  circumstantial  history  of 
the  fraudulent  practices  indulged  in  by  said  appellees' 
ancestor  to  secure  the  deed,  and  asks  the  deed  set  aside. 

^^  The  second  paragraph  sets  up  the  terms  of  the  agree- 
ment, and  such  facts  as  the  appellants  insist  make  the 
conveyance  a  security  for  money  owing  from  Oibfords  to 
Bloomhufil  The  allegations  in  the  first  paragraph  are 
substantially  as  follows : 

^^  That  on  the  6th  day  of  March,  1858,  one  Saloam  Gib- 
ford,  who  was  then  the  wife  of  Abn^am  Gibford,  since 
deceased,  owned  eighty  acres  of  land,  therein  described, 
and  executed  five  promissory  notes  to  one  Simpson  Gib- 
ford,  amounting  in  the  aggregate  to  the  sum  of  one 
thousand  six  hundred  and  fifty  dollars,  and  a  mortgage 
on  the  said  land  to  secure  the  same.  That  the  said  Simp- 
son sold  said  notes  to  the  defendant,  Sidney  C.  BloomhufE^ 
for  one  thousand  one  hundred  dollars.  That  these  notes 
were  taken  up  by  the  said  Saloam's  husband,  Abraham 
Gibford,  Sr.,  by  giving  his  three  notes  to  said  BloomhufiT, 
amounting  to  one  thousand  seven  hundred  and  ninety 
dollars,  which  notes  were  secured  by  a  mortgage  on  the 
same  land. 

''  That  on  the  18th  of  June,  1861,  said  Bloomhuff  took 
a  judgment  on  said  last  named  notes  and  a  foreclosure  of 
the  mortgage,  in  the  Allen  common  pleas  coort.  That  on 
the  5th  of  June,  1862,  said  Abraham  and  Saloam  executed 
a  deed  to  said  Bloomhuif  for  one  hundred  and  twenty- 
three  and  one-half  acres  of  land ;  part  thereof  being  the 
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said  eighty  acres  belonging  to  said  Saloam  and  the  bal- 
ance belonging  to  said  Abraham. 

'^  That  at  the  time  said  deed  was  executed,  said  Abra- 
ham Gibford  was  involved,  so  that  he  and  his  said  wife 
had  no  expectation  of  being  able  to  raise  the  means  to 
pay  oft*  the  said  judgment  of  foreclosure,  except  by  sale 
of  the  mortgaged  property.  That  Gibford  was  old  and 
infirm,  and  he  and  the  defendant  were  on  terms  of  inti- 
macy and  friendship,  so  much  so  that  Gibford  had  implicit 
confidence  in  him.  That  Bloomhnff,  to  increase  his  influ- 
ence and  control  over  Gibford,  affected  to  take  great 
interest  in  his  affairs  and  offered  to  assist  him  in  his  finan- 
cial difficulties.  That  to  get  said  Gibfords  to  execute  the 
deed,  Bloomhufi*  fraudulently  represented  to  them  that 
the  mortgaged  lands  would  sell  better  by  adding  to  them 
the  other  lands  belonging  to  said  Abraham,  and  that  they 
would  be  more  valuable  and  sell  better  together  than 
separately,  and  that  if  they  would  convey  the  whole  of 
them  to  him,  they  should  have  the  right  to  sell  the  same, 
and  he  would  convey  to  their  vendee  and  retain  out  of 
the  purchase  money  enough  to  repay  him  the  one  thou- 
sand one  hundred  dollars  he  paid  Simpson  Gibford,  and 
the  interest  thereon,  and  they  were  to  have  the  balance. 

^*  That  he  didn't  want  the  land,  but  his  said  money  and 
interest.  And  Bloomhufi'  forther  represented  to  them  if 
they  could  not  sell  the  property  but  could  raise  him  said 
one  thousand  one  hundred  dollars,  and  interest  thereon,  he 
would  recon  vey  the  property  to  them ;  or,  if  they  could  do 
neither,  he  would  pay  off'  one  thousand  eight  hundred 
and  forty  dollars,  more,  of  said  Abraham's  debts.  That 
the  Gibfords,  moved  by  said  representations  and  promises, 
dnd  having  full  faith  and  confidence  in  said  Bloomhnff 
and  in  his  integrity  and  that  he  would  carry  out  said 
promises,  made  the  deed. 

<^  The  complaint  proceeds  to  charge  that  said  represen- 
tations were  concurred  in  by  the  Gibfords  and  that  they 
and  said  Bloomhufi'  agreed,  that  although  the  sa^d  deed 
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should  be>  absolute  on  its  &ce,  yet,  the  Gibfords  should 
have  the  right  to  sell  and  receive  all  the  purchase  money 
except  the  one  thousand  one  hundred  dollars  and  interest, 
or  if  they  could  not  sell  but  could  pay  that  money  and 
interest,  he  would  reconvey  to  them,  and  if  they  could  do 
neither,  he  would  pay  the  one  thousand  eight  hundred  and 
forty  dollars,  additional  debts,  for  Gibford.  The  com- 
plaint alleges  all  of  said  representations  were  fiilse  and 
fraudulent  and  made  for  the  fraudulent  purpose  of  getting 
said  deed,  with  the  original  intention,  at  the  time  he  made 
the  said  representations  and  promises,  not  to  perform  the 
same  but  to  keep  the  land  and  cheat  the  Gibfords  out 
of  it. 

^^The  complaint  then  contains  several  averments  in 
reference  to  Gibford's  sale  of  the  land  and  application  to 
Bloomhuff  to  make  the  deed,  and  his  refusal,  which  facts, 
on  account  of  Gibford's  death,  were  not  proved  nor  found 
by  the  jury  in  their  special  verdict,  and  are  not  therefore 
material  or  necessary  to  be  further  noticed. 

"  Itt  is  further  averred  that  Bloomhuff  reftised  to  per- 
form any  of  his  agreements,  but  that  he  took  possession 
of  the  property  on  receipt  of  the  deed  and  has  retained 
the  same  ever  since,  and  that  the  rents  and  profits  were 
worth  two  thousand  dollars.  There  are  some  other  formal 
allegations  in  reference  to  descents,  parties,  etc. 

^^  The  second  paragraph  is  essentially  a  paragraph  seek- 
ing to  redeem  against  the  deed  as  a  mortgage." 

The  defendant,  Sidney  C.  Bloomhuff,  answered  the 
appellants'  complaint  by  a  general  denial,  and  by  two 
special  paragraphs ;  but  as  no  questions  are  presented  to 
this  court  having  special  reference  to  the  sufficiency  of 
the  defendant's  answers,  we  need  not  now  further  notice 
them.  To  the  defendant's  special  answers,  the  appellants 
replied  by  a  general  denial,  and  by  two  special  replies. 
The  defendant  moved  the  court  below  to  strike  out  the 
third  reply,  which  motion  was  sustained.  And  the  cause 
was  then  submitted  to  a  jury  for  trial,  and  this  jury  re- 
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tamed  into  the  court  below  the  special  verdict,  before 
mentioned,  which  verdict  was,  in  eubetance,  as  follows : 

That  Baloam  Gibford  was,  on  March  6th,  1858,  the  wife 
of  Abraham  Gibford,  Br.,  and  seized  of  certain  lands, 
particularly  described,  in  fee  simple,  in  Allen  county, 
Indiana,  being  part  of  the  lands  described  in  the  com- 
plaint; that  on  said  day  she  executed  to  Simpson  Gibford 
five  notes,  amounting  in  the  aggregate  to  one  thousand 
six  hundred  and  fifty  dollars,  and  a  mortgage  on  her  said 
lands  to  secure  the  payment  thereof;  that  said  Simpson 
Gibford  sold  and  assigned  said  notes  and  mortgage  to  the 
defendant,  Sidney  0.  Bloomhufi*,  on  March  6th,  1861,  for 
one  thousand  one  hundred  dollars;  that  on  said  day, 
Abraham  Gibford  executed  to  the  defendant  three  notes, 
amounting  in  the  aggregate  to  one  thousand  and  seven 
hundred  and  ninety  dollars,  and  with  his  wife,  Saloam 
Gibford,  executed  to  the  defendant  a  mortgage  on  her 
said  lands  to  secure  the  payment  of  said  notes ;  that  said 
first  mentioned  notes  and  mortgage  were  paid  and  ciin- 
celled  by  the  execution  and  delivery  of  said  last  men- 
tioned notes  and  mortgage ;  that  the  defendant  recovered 
judgment  on  said  notes  against  said  Abraham  Gibford,  in 
the  court  of  common  pleas  of  said  Allen  county,  for  one 
thousand  eight  hundred  and  twenty-five  dollars  and  fifty 
cents,  on  June  18th,  1861,  and  a  decree  for  the  foreclo- 
sure of  said  mortgage  against  said  Abraham  and  Saloam 
Gibford;  that  on  June  5th,  1862,  said  Abraham  and 
Saloam  Gibford  executed  to  the  defendant  a  deed,  con- 
veying to  him  the  lands  therein  described,  being  the  same 
deed  mentioned  in  the  complaint  in  this  cause,  and  the 
lands  being  the  same  lands  described  in  said  complaint ; 
that  the  said  mortgaged  lands  were  included  in  said  deed 
and  were,  prior  to  said  deed,  the  property  of  said  Saloam 
Gibford ;  that  all  the  remainder  of  said  lands  were,  prior 
to  the  execution  of  said  deed,  the  property  of  said  Abra- 
ham Gibford. 

That  the  said  deed  was  obtained  by  the  said  defendant 
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from  the  said  Gibfords  by  fraud ;  that  prior  to  the  execu- 
tion of  said  deed  the  said  Abraham  Gibford  was  deeply 
in  debt;  that  he  and  his  said  wife  had  no  reasonable 
expectation  of  being  able  to  raise  means  to  pay  oft'  said 
judgment  of  foreclosure,  except  by  a  sale  of  said  mort- 
gaged premises  or  the  sale  of  other  lands ;  that  the  said 
Abraham  Gibford  was  an  old  man,  above  seventy  years 
of  age;  that  the  said  defendant  was  on  terms  of  close 
intimacy  and  friendship  with,  and  had  the  implicit  trust 
and  confidence  of,  him  and  his  said  vrifb ;  that  the  said 
defendant,  for  the  fraudulent  purpose  of  increasing  his 
influence  and  control  over  the  said  Gibford,  affected  to 
take  great  interest  in  the  affairs  of  said  Gibford  and  to  be 
willing  and  ready  to  assist  him  in  his  financial  difiiculties ; 
that  the  defendant  fraudulently  represented  to  said  Abra- 
ham and  Saloam  Gibford  that  by  the  addition  to  the  said 
mortgaged  lands  of  the  other  lands  conveyed  by  said  deed 
and  which  belonged  to  said  Abraham  Gibford,  they  would 
render  the  whole  more  valuable  and  salable  than  either 
or  both  pieces  were,  alone ;  and  that  if  they  would  convey 
the  said  lands  in  the  said  deed  described  to  him,  they 
should  have  the  right  themselves  to  sell  the  same,  and  that 
upon  such  sale  he  would  make  a  deed  of  said  lands  to 
such  purchaser  and  take  out  of  the  purchase  money  there- 
for the  amount  he  had  paid  Sinipson  Gibford  for  said 
mortgage,  with  interest,  while  the  rest  should  belong 
to  said  Abraham  and  Saloam  Gibford ;  that  he  did  not 
wish  to  own  the  lands,  but  only  to  get  his  money  and 
interest ;  that  if  they  should  be  able,  by  any  other  means, 
to  raise  the  money  and  pay  him  the  said  amount,  with 
interest,  he  would  reconvey  said  lands  to  them,  and  that 
if  it  should  happen  that  they  could  neither  sell  said 
lands  nor  pay  him  said  money  he  would  assume  and  pay 
debts,  for  which  said  Abraham  Gibford  was  liable, 
to  the  amount  of  eighteen  hundred  and  forty  dollars; 
that  the  said  Abraham  and  Saloam  Gibford,  moved  by 
said  representations  and  promises,  executed  said  deed; 
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that  the  said  defendant  and  said  Abraham  and  Saloam 
Gibfordy  by  parol,  at  the  time  of  the  execution  of  said 
deed,  agreed  that,  notwithstanding  said  deed  was  absolute 
on  its  face,  the  said  Abraham  and  wife  should  have  the 
right  to  sell  said  land,  and  that  upon  such  sale  said  de- 
fendant should  convey  said  lands  to  such  purchaser  and 
have,  out  of  such  purchase  money,  the  amount  which  he 
had  paid  said  Simpson  G-ibford  for  said  mortgage,  as  afore- 
said, with  interest,  while  the  remainder  should  belong  to 
said  Abraham  and  Saloam  Gibford,  and  that  in  case  said 
Gibfords  should  raise  said  money  and  pay  him  the  said 
sum  and  interest,  otherwise  than  by  a  sale  of  said  prop- 
erty, he  would  reconvey  said  lands  to  them ;  that  the  said 
defendant,  at  the  same  time,  fraudulently  promised  said 
Gibfords  that  if  they  could  not  or  should  not  sell  said 
land  or  pay  him  said  claim  of  his,  he  would  pay  the  sum 
of  eighteen  hundred  and  forty  dollars  upon  said  debts, 
for  which  said  Abraham  Gibford  was  liable,  and  that  said 
representations,  promises  and  agreements  on  the  part  of 
said  defendant,  before  and  at  the  time  of  the  execution 
of  said  deed,  were  false,  and  were  made  by  him  for  the 
purpose  of  fraudulently  inducing  said  Abraham  and  Sa- 
loam Gibford  to  execute  said  deed;  the  defendant, 
through  all  said  negotiations,  was  actuated  by  an  ori^nal 
intention  to  defraud  said  Gibfords,  and  did  not  intend,  at 
the  time  he  made  any  of  said  promises  or  agreements,  to 
perform  the  same,  but  fraudulently  made  and  used  the 
same  for  the  sole  purpose  of  thereby  obtaining  said  con- 
veyance, intending  at  the  time,  after  having  obtained  said 
conveyance,  to  repudiate  them  all  and  keep  said  lands  as 
his  own  absolutely ;  that  the  said  Abraham  and  Saloam 
Oibford  relied  wholly  on  the  honor  and  good  faith  of  the 
said  defendant  and  executed  swid  deed  upon  the  faith  of 
his  said  fraudulent  representations,  promises  and  agree- 
ments. 

That  on  June  9th,  1862,  the  defendant  entered  satisfac- 
tion of  his  said  decree  of  foreclosure,  and  that  satisfaction 
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was  the  only  consideration  which  passed  from  the  defend- 
ant to  said  Gibfords ;  that  the  defendant  did  not  perform 
any  of  his  said  promises  or  agreements ;  that  said  lands 
were,  at  the  time  of  said  conveyance,  of  the  valae  of  three 
thousand  five  hundred  dollars;  that  said  Saloam  Gibford, 
on  June  17th,  1863,  died,  intestate,  leaving  her  husband, 
Abraham  Gibford,  and  her  three  children,  naming  three 
of  the  appellMxts;  that  on  January  16th,  1864,  said  Abra- 
ham Gibford  and  his  then  wife,  Bachel  Gibford,  executed 
to  the  defendant  a  deed  conveying  to  him  the  lands  there- 
in described,  being  the  same  deed  and  the  same  lands 
mentioned  and  described  in  defendant's  answer  in  this 
action ;  that  the  defendant,  after  the  execution  of  the  said 
first  deed,  and  up  to  the  execution  of  said  last  deed,  con- 
tinued close  intimacy  and  friendship  with  said  Abraham 
Gibford,  and  exercised  great  influence  over  him,  and  rep- 
resented to  him  that  he  still  intended,  in  good  faith,  to 
carry  out  his  said  promises  in  respect  to  swid  lands ;  that 
during  said  time  said  Abraham  Gibford  had  married  the 
defendant's  sister-in-law ;  that  the  defendant  represented 
to  said  Gibford  that  he  intended  to  move  on  said  farm 
and  be  his  neighbor;  that  all  said  representations  were 
fjEtlse,  and  made  for  the  fraudulent  purpose  of  inducing 
said  Abraham  Gibford  to  execute  said  last  mentioned 
deed;  that  said  Abraham  Gibford  relied  upon  said  repre- 
sentations and  promises,  and  in  consequence  of  them 
believed  that  the  defendant  would  still  redeem  his  former 
pledges,  and  on  the  faith  of  them  was  persuaded  and  in- 
duced to  execute  said  last  mentioned  deed ;  that  soon  after 
the  execution  of  said  first  mentioned  deed,  the  defendant 
took  possession  of  the  lands  described  therein,  and  had 
derived  therefrom  rents  and  profits  to  the  amount  of  ele veu 
hundred  and  fifty  dollars;  that  said  judgment  of  foreclo- 
sure and  interest  then  amounted  to  two  thousand  three 
hundred  and  sixty-three  dollars  and  ninety-two  cents,  and 
that  in  April,  1867,  said  Abraham  Gibford  died,  intestate, 
leaving  as  his  heirs  his  widow,  Rachel  Gibford,  and  five 
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children  and  three  grandchildren,  naming  them,  the  ap- 
pellants in  this  action. 

If  J  upon  the  facts  so  found,  the  court  helow  should  be 
of  the  opinion  that  the  law  was  for  the  appellants,  then 
the  jury  found  for  the  appellants;  but  if  the  court  below 
should  be  of  opinio^,  on  said  facts,  that  the  law  was  for 
the  defendant,  then  the  jury  found  for  the  defendant. 

It  will  be  seen  from  appellants'  assignment  of  errors, 
before  referred  to,  that  the  only  questions  thereby  pre- 
sented for  the  consideration  of  this  court  may  be  thus 
stated: 

First.  Did  the  court  below  err  in  overruling  appel- 
lants' motion  for  a  judgment  in  their  favor,  on  the  special 
verdict  of  the  jury  ? 

Second.  Did  the  court  below  err  in  sustaining  the  mo- 
tion of  the  defendant,  Sidney  0.  Bloomhuff,  to  set  aside 
the  special  verdict  of  the  jury,  and  for  a  venire  de  novof 

And  these  two  questions  may  be  regarded  as  but  one, 
for  if  one  of  them  be  answered  in  the  affirmative,  that 
answer  of  itself  negatives  the  other.  So  that  the  only 
real  question  in  this  case  is  this :  Does  the  special  verdict 
returned  by  the  jury  on  the  trial  of  this  cause  contain  all 
the  legal  requirements  of  a  special  verdict?  Our  code  of 
practice  defines  a  special  verdict  thus:  ^^  A  special  verdict 
is  that  by  which  the  jury  find  the  facts  only,  leaving  the 
judgment  thereon  to  the  court"  2-  R.  S.  1876,  p.  171,  sec. 
885.  In  Birdy.  LaniuSy  7  Ind.  615,  it  was  held,  by  this  court, 
that  by  a  special  verdict  was  meant,  "  not  an  isolated  fact, 
tending  to  support  or  defeat  an  issue,  but  it  is  an  issue 
joined  between  the  parties,  arising  upon  a  cause  of  action 
in  the  compliant,  and  a  denial  of  it  in  the  answer,  or  upon 
a  defence  set  up  in  the  answer,  put  in  issue  by  the  reply.'' 
A  special  verdict  must  contain  a  finding  by  the  jury,  pro 
or  con,  as  to  every  material  fact  in  issue,  necessary  to  con- 
stitute the  plaintiff's  cause  of  action  or  the  defendant's 
defence.  And  the  reason  for  this  requirement  is,  that  the 
Vol.  LIV.— 82 


488  SUPREME  COURT  OF  INDIANA. 

Honsworth  etaLv.  Bloomhaff  el  oL 

court  can  neither  supply  an  omitted  necessary  fact,  nor 
can  it  render  judgment  upon  an  imperfect  verdict.  If 
the  special  verdict  should  not  contain  a  finding  by  the 
jury,  either  for  or  against  each  material  fact  in  issue  nec- 
essary to  constitute  the  cause  of  action  or  cause  of  de- 
fence, then  the  proper  remedy  of  th»  aggrieved  party  is  a 
motion  to  set  aside  the  verdict,  and  for  a  venire  de  novo. 
Bosseker  v.  Oramery  18  Ind.  44 ;  The  Cincinnatij  etc.j  R.  R. 
Co.  V.  Washburn^  25  Ind.  269 ;  Smith  v.  Jeffries^  25  Ind. 
876;  Jenkins  v.  ParkhiUy  25  Ind.  478. 

The  case  last  cited  was  an  action  against  two  defendants, 
the  plain tifi*'s  complaint  containing  four  paragraphs;  and 
the  jury  trying  the  cause  had  returned  a  verdict  for  the 
plaintiii  upon  the  first  two  paragraphs  of  the  complaint, 
as  against  both  defendants,  and  upon  the  last  two  para- 
graphs of  the  complaint,  as  against  one  only  of  the  de- 
fendants, and  finding  neither  for  nor  against  the  other 
defendant,  on  said  last  two  paragraphs.  In  the  lower 
court  there  was  a  motion  for  a  venire  de  novo^  on  the 
ground  that  the  verdict  was  defective  in  not  finding  for 
nor  against  one  of  the  defendants,  on  the  issues  joined  on 
said  last  two  paragraphs  of  the  complaint,  but  the  motion 
was  overruled,  as  was  also  a  motion  for  a  new  trial,  by 
the  court  below.  On  appeal,  it  was  held  by  this  court, 
that  the  venire  de  novo  should  have  been  awarded,  and 
the  court  approved  of  this  statement  of  the  law,  upon 
the  subject  now  under  consideration,  saying :  "  If  a  jury 
finds  but  part  of  the  matter  put  in  issue,  and  says  nothing 
as  to  the  rest,  the  verdict  is  ill,  and  a  venire  facias  de  novo 
shall  issue  if  no  judgment  is  given,  but  if  judgment  is 
given  upon  such  verdict,  it  shall  be  reversed."  In  Stephen 
PL,  8d  Am.  Ed.  100,  it  is  said,  that  a  venire  facias  de  novo 
will  be  awarded  when  the  jury  has  ^^  given  an  uncertain, 
ambiguous  or  defective  verdict" 

In  our  opinion,  we  have  now  stated  fully  and  correctly 
the  law  of  this  State  on  the  subject  of  defective  verdicts. 
Applying  this  law  to  the  case  at  bar,  the  question  arises, 
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did  the  jury  in  this  case,  in  their  special  verdict,  find  but 
a  part  of  the  matter  put  in  issue  and  say  nothing  as  to 
the  rest?  If  they  did,  in  the  pithy  and  quaint  language 
above  quoted,  their  verdict  was  ill  and  the  venire  de  novo 
was  properly  awarded. 

We  have  examined  the  special  verdict  in  this  case 
with  great  care,  and  have  endeavored  to  give  to  each 
word  and  expression  therein  its  full  force  and  meaning. 
We  have  studied  the  issues  in  this  cause  arising  under 
both  paragraphs  of  the  complaint  and  under  the  spe- 
cial answer  of  the  defendant,  and  we  have  carefully 
compared  the  facts  found  by  the  jury  in  their  special  ver- 
dict with  the  facts  alleged  and  in  issue  by  and  between 
the  parties  to  this  action,  and  from  this  comparison  the 
conclusion  is  irresistible,  that,  in  and  by  their  special  ver- 
dict in  this  case,  the  jury  found  but  a  part  of  the  matter 
put  in  issue  and  said  nothing  as  to  the  rest.  Indeed,  it 
seems  to  us,  from  this  comparison,  that  the  draftsman  of 
this  special  verdict,  in  his  anxiety  to  prepare  a  verdict  for 
the  jury  which  would  cover  every  material  averment  of 
the  first  paragraph  of  appellants'  complaint,  must  have 
entirely  overlooked  the  second  paragraph  of  said  com- 
plaint and  partly,  at  least,  the  averments  of  the  defend- 
ant's special  answer. 

In  their  statement  of  the  second  paragraph  of  appel- 
lants' complaint,  appellants'  learned  attorneys,  with  all 
the  brevity  of  wit,  have  condensed  this  second  paragraph, 
covering  eight  long  pages  of  manuscript  in  the  record  of 
this  cause,  into  this  concise  expression :  "  The  second  par- 
agraph is  essentially  a  paragraph  seeking  to  redeem 
against  the  deed  as  a  mortgage."  But  brief  as  is  this 
statement,  the  jury  have  failed  to  find,  in  their  special 
verdict,  even  this  much  in  relation  to  the  second  para- 
graph of  appellants'  complaint;  they  wholly  failed  to 
find  whether  the  deed  in  question  was  or  was  not,  4n 
legal  efiect,  a  mortgage,  or  to  make  such  a  finding  of 
facts  in  connection  with  said  deed  as  that  the  court  below 
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could  conclnde  therefrom,  as  matter  of  law,  that  such 
deed,  though  absolute  on  its  fSEtce,  was  in  fact  a  mortgage. 

And  so,  also,  in  reference  to  the  averments  of  the  sec- 
ond paragraph  of  the  defendant's  answer,  upon  which 
issue  had  been  joined  by  the  appellants,  by  their  reply  in 
denial  thereof.  The  defendant,  in  this  second  paragraph 
of  his  answer,  had  set  up,  by  way  of  estoppel,  in  sub- 
stance, the  following  facts :  that  about  nineteen  months 
after  the  execution  of  the  deed  to  the  defendant,  men- 
tioned in  appellants'  complaint,  to  wit,  on  the  16th  day 
of  January,  1864,  the  said  Abraham  Gibford,  being  then 
the  owner  of  about  four  acres  of  land  adjoining  the  lands 
he  had  before  that  time  conveyed  to  the  defendant  in  the 
aforesaid  deed,  proposed  to  sell  and  convey  to  the  defend- 
ant the  said  four  acres  of  land,  to  be  used  by  said  defend- 
ant, in  connection  with  said  adjoining  lands,  as  and  for  a 
building  site,  for  the  sum  of  two  hundred  dollars,  being 
more  than  double  the  value  thereof;  that  said  four  acres 
of  land  was  desirable  for  the  purpose  of  a  building  spot, 
and  the  defendant  was  desirous  of  owning  it  for  that  jmr- 
pose,  which  said  Abraham  well  knew,  and  because  he  so 
knew  it  he  proposed  to  sell  the  same  for  that  purpose, 
and  demanded  therefor  double  its  value ;  that  to  secure 
said  piece  of  land  the  defendant  agreed  to  and  did  pur- 
chase the  same  of  said  Abraham  for  said  sum  of  two 
hundred  dollars,  which  he  paid,  and  thereupon  the  sidd 
Abraham  and  his  wife  conveyed  said  piece  of  land  to  the 
defendant  for  said  purpose;  and  the  defendant  averred, 
that,  at  the  time  said  conveyance  was  made,  the  said  Gib- 
ford  knew  fully  and  entirely  all  the  facts  connected  with 
the  purchase  of  the  lands  mentioned  in  appellants'  com- 
plaint. 

Now,  all  the  matters  alleged  in  this  second  paragraph 
of  the  defendant's  answer  were  directly  put  in  issue  by 
appellants'  reply  in  denial  thereof.  Of  these  matters,  the 
jury  have  found,  in  their  special  verdict,  the  fact,  only,  of 
the  execution  of  the  deed  in  said  second  paragraph  of 
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answer  mentioned,  and  have  said  nothing  as  to  the  rest 
of  the  matters  alleged  in  said  paragraph.  This  will  not 
do.  The  special  verdict  was  ill.  And  the  court  below 
committed  no  error,  either  in  overruling  appellants'  mo- 
tion for  judgment  in  their  favor,  or  in  sustaining  the  de- 
fendant's motion  for  a  venire  de  novo. 

The  judgment  of  the  court  below  is  affirmed,  at  the 
costs  of  the  appellants. 

WoBDSR,  C.  J.,  having  been  of  oonoflel  on  the  trial  ct  the  above  caufle, 
in  the  court  below,  wu  absent 
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PBOGEEDDirGS  BumJESXESTAXY  TO  ExBCUTioH.— 5ody  Politie  and  Corporaie, — 
TndAtednem  of  can  not  be  Subjected.-^  A  body  politic  and  corporate  can  not 
be  made  a  defendant,  in  proceedings  Bupplementarj  to  execution,  to 
answer  aa  to  its  indebtednem  to  an  execution-debtor. 

Sams. — Couniy, — Officer. — Salary  of  Cowity  Officer, — A  county  can  not  be 
held  to  answer  as  to  its  indebtedness  to  an  execution-debtor  for  his  salary 
as  an  officer  of  such  county,  in  proceedings  supplementary  to  execution. 

Same. — CowUy  Auditor, — Salary  can  not  be  Subjeded, — ^The  wages,  fees  or 
salary  of  a  county  auditor,  due  to  him  from  his  county,  can  not  be  sub- 
jected to  the  payment  of  his  debts  by  proceedings  supplementary  to  ex- 
ecntion. 

Same. — Boards  <^  Commitaionerti.^'Ckmnt}/  Treajeurer. — Proceedings  pupplc- 
uentary  to  execution  can  not  be  maintained  against  the  treasurer  and 
board  of  commissioners  of  a  county,  to  subject  an  indebtedness  of  such 
county  to  an  execution-debtor  to  the  payment  of  his  -debts. 

Same. — Statute  Construed, —  What  Corporations  may  be  Bfeached, — Section  522 
of  the  practice  act  of  this  state,  2  B.  8. 1876,  p.  231,  authorizing  proceed- 
ings supplementary  to  execution  against  any  "person"  or  ^* corporation" ^ 
refers,  not  to  mnilicipal  corporations  or  bodies  politic  and  corporate,  but 
only  to  private  or  ordinary  business  corporations. 

Same. —  What  Jh'operty  may  be  Beached, — Section  524  of  such  act,  relating  to 
proceedings  supplementary  to  execution,  reaches  only  the  "property  of 
the  judgment-debtor,  not  exempt  from  execution",  and  not  his  moneys, 
claims  and  chofltes  in  action. 

Saice. — Exemption. — How  Obtained  in  Prooeedings  SuppUmaUanf  to  Execution. 
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Where,  on  the  trial  of  proceedings  sopplementary  to  execution,  the 
special  finding  of  the  court  shows  that  the  execution-debtor  is  a  resident 
householder  of  this  state,  and  tl^at  he  has^  no  property  subject  to  execu- 
tion except  the  amount  exempt  by  law,  he  is  entitled  to  a  judgment  in 
his  favor,  without  demanding  his  exemption  as  such  claim  is  made 
against  an  execution  in  the  hands  of  an  officer. 

From  the  Hamilton  Circuit  Court. 

D-  V.  Bums  J  for  appellant, 

D.  Moss  and  T.  J.  Kane^  for  appellees. 

BiDDLE,  J. — ^The  appellant  commenced  proceedings  sup- 
plementary to  execution  against  Peter  Lawyer  and  Edward 
K.  Hally  also  making  the  board  of  commissioners  of 
Hamilton  county  and  Stillman  C.  Montgomery,  treasurer, 
defendants.  His  complaint  contains  two  paragraphs,  each 
of  which  is  substantially  as  follows : 

That  on  the  1st  day  of  November,  1871,  Joseph  B. 
Randall  recovered,  in  the  superior  court  of  Marion  county, 
Indiana,  a  judgment  against  said  Peter  C.  Lawyer  and 
Edward  K.  Hall,  for  six  hundred  and  ninety-two  dollars 
and  seventy-four  cents,  which,  with  interest  and  costs,  re- 
mains wholly  unpaid.  That  on  the  30th  day  of  July,  1874, 
Randall  assigned,  in  writing,  in  proper  form,  said  judg- 
ment to  the  appellant.  That  on  the day  of  Septem- 
ber, 1874,  the  appellant  caused  an  execution  to  be  issued 
upon  said  judgment,  directed  to  the  sherifi'  of  Hamilton 
county,  wherein  Lawyer  and  Hall  resided,  which  execu- 
tion was  returned  "  not  satisfied."  That  he  believes  that 
the  defendant  Hall  has  property,  means  and  effects,  suf- 
ficient to  satisfy  said  judgment,  interest  and  costs,  in 
Hamilton  county,  but  that  he  unjustly  and  fraudulently 
refuses  to  apply  the  same  to  the  payment  of  said  judg- 
ment, and  conceals  the  same  from  being  levied  on  by  an 
ofiicer.  That  he  is  informed  and  believes  that  Hamilton 
county  is  indebted  to  Hall  in  the  sum  of  one  thousand 
dollars,  now  in  the  hands  of  her  treasurer,  Stillman  C. 
Montgomery,  which,  together  with  other  property  claimed 
by  Hall,  exceeds  the  amount  of  property  allowed  by  law 
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as  exempt  from  execution.  Prayer,  that  the  board  of  com* 
missioners  and  the  other  defendants  may  be  summoned 
to  answer,  and  that  said  indebtedness  may  be  applied  to 
satisfy  the  appellant's  judgment. 

Hall  and  Lawyer  demurred,  jointly  and  separately,  to 
the  complaint,  alleging  the  insufficiency  of  the  facts 
charged,  as  cause.  Separate  demurrers  were  filed  by  the 
board  of  commissioners  and  Montgomery,  the  treasurer, 
alleging  the  same  cause.  The  demurrers  were  overruled, 
and  exceptions  taken,  but  the  appellees  have  not  assigned 
cross-errors.  Answers  were  filed  by  each  of  the  appellees ; 
and  the  appellant  requested  the  court  to  state  the  facts, 
as  found,  in  writing,  and  the  conclusions  of  law  thereon. 

The  court  made  the  finding  and  applied  the  law,  as 
follows : 

"  First.  That  on  the  1st  day  of  November,  1871,  Joseph 
B.  Randall  recovered  a  judgment  in  the  superior  court  of 
Marion  county,  Indiana,  against  the  defendants  Peter  C. 
Lawyer  and  Edward  K.  Hall,  for  the  sum  of  six  hundred 
and  ninety-two  dollars  and  seventy-four  cents,  together 

with  costs  of  suit,  taxed  at dollars,  which  judgment, 

the  said  Randall,  on  the  80th  day  of  July,  1874,  sold  and 
assigned  to  the  plaintiff  herein,  Andrew  Wallace,  who,  on 
the  5th  day  of  September,  1874,  caused  an  execution  to 
issue  thereon  to  the  sheriff  of  Hamilton  county,  Indiana, 
the  county  wherein  the  defendants  Lawyer  and  Hall 
reside ;  which  execution  said  sheriff,  on  the  14th  day  of 
November,  1874,  returned  to  the  clerk  of  said  Marion 
superior  court,  wholly  unsatisfied. 

''  Second.  That  said  defendant  Hall  is  the  auditor  of 
Hamilton  county,  Indiana,  and  that  said  county  has  not 
paid  him  anything  for  services  performed  for  her  by  said 
Hall,  as  said  auditor,  since  the  15th  day  of  September, 
1874,  the  same  being  the  date  of  the  last  settlement 
between  the  said  auditor  and  the  said  county.  That  said 
Hall,  as  said  auditor,  has  not  yet  presented  to  the  board 
of  commissioners  of  said  county  an  itemized  statement 
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ot  the  fees  due  him,  from  the  said  county,  for  the  quarter 
ending  December  18th,  1874,  and  that  in  consequence 
thereof  no  sum  has  been  allowed  him  for  said  services 
for  said  quarter,  by  the  said  board  of  commissioners,  but 
that  there  is  due  the  said  Hall,  from  the  said  county,  for 
services  performed  by  him  as  auditor  thereof,  about  the 
sum  of  one  thousand  dollars  (f  1,000.00);  that  in  addition 
thereto  the  said  Hall  is  possessed  of  household  furniture 
of  the  value  of  three  hundred  dollars  (1300.00).    And  the 
court  further  finds  that  said  Hall  has  a  family  and  is  a 
resident  householder   of  said  Hamilton  county.      The 
court  further  finds  that  said  Hall  has  to  employ  a  clerk  to 
aesist  him  in  his  office  of  auditor  of  said  county.    The 
court  further  finds  that  said  Hall  has  no  other  property 
than  that  above  found,  and  that  there  is  no  other  indebt- 
edness due  from  Hamilton  county  or  the  other  parties 
mentioned  in  the  complaint,  to  the  defendant  HaU  herein, 
than  the  fees  as  above  mentioned,  and  that  the  defendant 
Lawyer  has  no  property. 

^^And  the  court  concludes  that  the  fees  above  found 
are  not  such  indebtedness  as  that  contemplated  by  the 
statute  under  which  these  proceedings  are  brought.  To 
which  conclusions  the  plaintifi'  excepts.  Thereupon  the 
cause  is  dismissed  at  the  plaintifi:*'s  costs,  to  which  the 
plaintiff  excepts.    Judgment  accordingly." 

The  appellant  excepted  to  the  conclusions  of  law,  as 
applied  to  the  facts  found  by  the  court,  and  also,  by  proper 
motions  and  exceptions,  raised  the  question  of  the  suf- 
ficiency of  the  evidence  to  support  the  finding.  There 
does  not  seem  to  us  to  be  much  room  for  dispute  about  the 
facts ;  nor  do  we  clearly  perceive  why  the  appellant  should 
want  a  new  trial,  when  every  substantial  fact  alleged  in 
his  complaint  is  found  in  his  favor.  The  finding  is  fully 
sustained  by  the  evidence,  and  we  think  it  would  sustain 
nothing  more  than  the  finding. 

The  statute  under  which  these  proceedings  were  had, 
and  similar  statutes  in  some  other  states,  are  compara- 
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tively  new  in  our  jomprndence ;  consequently  there  are 
but  few  deciBions  upon  them.  The  proceedings  it  author- 
izes, however,  have  many  analogies  to  a  creditor's  bill,  a 
bill  to  subject  choses  in  action  to  execution,  and  attach- 
ment and  garnishment.  We  must  look,  therefore,  to  the 
decisions  under  these  well  established  modes  of  procedure, 
for  light  to  guide  us  in  this  newer  but  similar  field. 

Two  questions  arise  in  this  case  which  have  never 
before  been  presented  in  this  state.  It  behooves  us,  there- 
fore, to  settle  them  upon  the  true  basis. 

First.  Can  a  body  politic  and  corporate,  in  proceedings 
supplementary  to  execution,  where  made  a  defendant,  be 
required  to  answer  as  to  its  indebtedness  to  the  execution* 
debtor? 

In  the  case  of  Merwin  v.  CUy  of  Chicago,  46  HI.  188,  it 
was  held,  that  a  municipal  corporation  is  not  liable  to 
process  of  garnishment.  Lawbbnob,  J.,  in  delivering  the 
opinion  of  the  court,  says :  ^^  The  question  has  been  often 
before  the  American  courts,  and  although  the  decisions 
are  not  uniform,  in  a  large  ms^ority  of  the  oases  it  has 
been  held  the  writ  would  not  lie.  The  reason  given  for 
these  decisions  is  uniformly  the  same,  and  is  substantially 
that  given  by  this  court  in  the  case  in  26th  Bl."  ( Oity  of  Ghu 
cago  V.  Hasleyy  p.  696).  ^^  It  must  be  decided  as  a  question 
of  public  policy.  These  municipal  corporations  are  in  the 
exercise  of  governmental  powers  to  a  very  large  extent. 
They  control  pecuniary  interests  of  great  magnitude,  and 
vast  numbers  of  human  beings,  who  are  more  dependent 
on  the  municipal,  for  the  security  of  life  and  property, 
than  they  are  on  either  the  state  or  the  federal  government. 
To  permit  the  great  public  duties  of  this  corporation  to 
be  imperfectly  performed,  in  order  that  individuals  may 
the  better  collect  their  private  debts,  would  be  to  pervert 
the  great  objects  of  its  creation." 

It  seems  to  us  that  this  reasoning  is  sound ;  and  we 
think  the  board  of  commissioners,  in  the  case  before  us, 
in  principle,  stands  upon  the  similar  ground  to  a  garnishee 
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in  attachment.  The  same  principle  was  approved  in  the 
following  cases :  Bumham  v.  The  City  of  Fond  Du  LaCj  15 
Wis.  193 ;  (JUy  of  Erie  v.  Knappy  29  Pa.  State,  173 ;  Ghealy 
V.  Brewery  7  Mass.  269 ;  Dimne  v.  HaroiCy  7  T.  B.  Men. 
440 ;  The  StaJU  of  Maryland  v.  The  BaUimore  and  Ohio 
M.  B.  Co.j  12  aill.  &  J.  899 ;  BuUd^  v.  Eckertj  3  Pa.  State, 
868. 

The  case  of  Pendleton  v.  Perkins  and  The  City  of  St. 
LouiSj  49  Mo.  565,  would  seem  to  be  against  this  view. 
Sat  that  case  was  a  bill  in  equity  to  subject  a  debt,  due 
from  the  corporation  to  an  absconding  debtor,  to  the  pay- 
ment of  his  liabilities ;  and  it  was  expressly  held,  in  the 
same  case,  that  the  statutory  garnishment  would  not  lie 
against  the  corporation.  The  case,  therefore,  does  not 
essentially  conflict  with  the  general  current  of  authority. 
And  it  is  likely,  in  the  case  before  us,  that  Montgomery, 
the  county  treasurer,  would  stand  upon  the  same  ground, 
in  this  respect,  as  the  board  of  commissioners.  Neuer  v. 
aFaUony  18  Mo.  277. 

These  authorities  mainly  refer  to  municipal  corpora- 
tions, but  we  think  the  same  principle  applicable  to  a 
body  politic  and  corporate,  as  a  county,  and  even  for 
stronger  reasons.  And  the  decisions  are  generally  made 
upon  statutes  authorizing  corporations,  in  terms,  to  be 
gamisheed,  yet  the  courts  hold  that  the  general  word, 
corporation,  must  be  restricted  to  mean  private  or  ordi- 
nary business  corporations,  and  not  extended  to  embrace 
municipal  corporations  or  bodies  politic  and  corporate. 
The  words  used  in  the  statute  of  this  state  are,  any  <<  per- 
son "  or  ^^  corporation,"  in  general  terms.  2  R.  S.  1876,  p. 
231,  sec.  522. 

In  the  case  of  The  City  of  Newark  v.  Funk,  15  Ohio 
State,  462,  it  was  held,  that  salaries  of  the  officers  of  incor- 
porated cities,  due  and  unpaid,  may  be  subjected  by  judg- 
ment creditors  of  such  officers,  to  the  payment  of  their 
judgments,  under  the  provisions  of  section  458  of  the  code 
of  civil  procedure;  but  this  case  seems  to  have  been 
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placed  npon  the  peculiar  wording  of  the  statute.  Welch, 
J.,  in  delivering  the  opinion  of  the  court,  remarked :  ^^  The 
words  of  the  statute  seem  plain.  They  are,  that  ^  any 
claim  or  chose  in  action/  and  that  ^all  money'  in  the 
hands  of  '  any  person,  hody  politic  or  corporate,'  may  be 
subjected." 

It  is  plain,  here,  that  the  words  ^*  body  politic  or  corpo- 
rate," by  force  of  the  terms,  include  municipal  corpora- 
tions ;  while  in  our  statute  the  words  are,  any  ^^  person  "  or 
"  corporation,"  which  latter  word  may  fairly  be  construed 
to  mean  only  a  private  or  business  corporation.  There  is 
another  plain  difierence  between  the  two  statutes.  The 
Ohio  statute  subjects  ^^  any  claim  or  chose  in  action,"  and 
'^  all  money,"  to  such  payment ;  while  the  Indiana  statute 
reaches  only  the  ^^  property  of  the  judgment-debtor,  not 
exempt  from  execution."    Sec.  524,  supra. 

That  court,  in  TTie  City  of  Newark  v.  Funky  supruy  ad- 
mitting the  conflict  of  authority  between-  other  states, 
also  remarked :  '^  We  do  not  feel  bound  by  any  of  them, 
and  see  nothing  to  prevent  us  from  deciding  the  question 
as  an  original  one,  according  to  our  own  views  of  public 
policy,  and  of  the  meaning  and  intent  of  the  statute." 
But  we  have  not  been  able  to  find  any  other  case  in  ac- 
cordance with  this  view. 

Second.  Can  the  wages,  fees  or  salary  of  a  county  au- 
ditor, due  from  the  county,  be  subjected,  in  the  hands 
of  the  county,  to  the  payment  of  his  debts,  under  proceed- 
ings supplementary  to  execution  ? 

The  earliest  decision  of  this  question  we  have  found  is 
in  the  case  of  Hawthorn  v.  CUy  of  St.  LouiSj  11  Mo.  59, 
wherein  it  is  held  that  a  public  corporation  is  not,  like 
a  private  corporation,  liable  to  be  garnisheed  for  a  sum 
due  to  an  officer  of  such  corporation  as  a  part  of  his  sal- 
ary. MoBribb,  J.,  in  delivering  the  opinion,  says :  "  But 
the  city  of  St.  Louis  is  a  public  municipal  corporation, 
created  for  the  public  benefit,  and  not  subject  to  the  same 
rules  governing  private  corporations,  such  as  banks,  in- 
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snrance  companies,  and  other  similar  corporations.  It 
should  not,  therefore,  be  compelled  to  stand  at  the  bar  of 
all  the  courts  in  the  state  and  participate  in  the  judicial 
controversies  carried  on  between  debtors  and  creditors. 
Whilst  these  contests  would  be  going  on,  the  public  inter- 
ests would  suffer  by  abstracting  from  their  corporate  duties 
the  time  and  attention  of  the  officers,  and  occupying  them 
in  contests  about  which  the  corporation  had  no  interest 
And  however  desirable  it  may  be  to  creditors  to  enforce 
against  the  officers  of  the  corporation  their  just  demands, 
by  the  means  resorted  to  in  this  case,  yet  we  think  that 
public  policy  forbids  the  imposition  of  such  a  liability 
upon  the  corporation." 

The  same  principle  was  clearly  adhered  to  in  Mayor,  etc.^ 
of  Baltimore  v.  Rootn  8  Md.  95 ;  and  in  Mayor,  etc.,  of  Mobile 
V.  Rowland,  26  Ala.  498 ;  also  in  Fortune  v.  City  of  St.  LouiSj 
23  Mo.  289,  wherein  there  was  a  strong  effort  made  to  in- 
duce the  court  to  overrule  the  case  in  11  Mo.,  supra,  but 
without  effect  The  same  rulings  were  had  in  The  Presi'- 
dent,  etc.,  of  The  Union  Turnpike  Co.  v.  Jenkins,  2  Mass.  37, 
and  Bradley  v.  Town  of  Richmond,  6  Vt  121. 

In  StUlman  v.  Isham,  11  Conn.  123,  it  is  directly  decided 
that  public  officers,  having  money  in  their  hands  to  which 
certain  individuals  are  entitled,  are  not  liable  to  the  cred^ 
itors  of  those  individuals,  in  the  process  of  foreign  attach- 
ment ;  and  in  Ward  v.  The  County  of  Hartford,  12  Conn. 
404,  it  was  held  that  a  county  is  not  liable  to  the  process 
of  foreign  attachment.  And  in  the  case  of  Merwin  v. 
City  of  Chicago,  supra,  it  was  conceded  that  money  due  to 
municipal  officers,  agents  or  contractors  was  not  liable  to 
garnishment. 

All  the  cases  we  have  consulted  upon  these  questions 
seem  to  rest  their  decisions  upon  a  branch  of  the  great 
public  principle  which  exempts  an  embassador,  a  foreign 
minister,  charge  d'affaires,  consul,  members  of  a  legisla- 
ture or  other  public  functionaries,  while  in  office  and  in 
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the  public  service,  from  civil  arrest  or  other  legal  embar- 
rassment at  the  suit  of  a  private  party.  Without  such  a 
rule,  it  would  frequently  be  in  the  power  of  an  individual 
to  endanger  the  public  interests  or  even  check  the  wheels 
of  government,  which  would  be  a  far  greater  public  evil 
than  the  occasional  delay  or  even  sacrifice  of  a  private 
right.  The  exemption  is  not  given  to  the  person  for  a 
private  advantage,  but  granted  to  the  office  from  pubUc 
necessity. 

But  it  is  insisted  by  the  appellant  that  the  judgment- 
debtor,  though  he  may  be  a  resident  householder,  is  not 
entitled  to  any  property  exempt  from  execution,  on  that 
account,  until  he  makes  his  claim  to  it  upon  that  ground, 
and  has  it  set  apart  to  him  according  to  the  terms  of  the 
statute;  that  all  his  property  is,  prima  facie,  subject  to 
execution,  and  that  he  will  be  held  to  have  waived  his 
right  of  exemption,  which  is  merely  a  personal  privilege, 
unless  he  makes  his  claim  as  above  stated.  This  may  be 
quite  true  as  to  executions  at  law,  which  are  aimed  at  no 
particular  property  but  at  the  property  of  the  defendant 
generally,  and  when  it  is  not  shown  upon  their  face,  nor 
by  the  judgments  upon  which  they  are  issued,  that  the 
judgment  defendant  is  a  resident  householder,  nor  that 
he  may  not  have  property  in  excess  of  the  amount  ex- 
empt from  execution ;  but  in  an  equitable  proceeding,  like 
the  present,  seeking  specific  property,  when  the  finding  is 
that  the  defendant  is  a  resident  householder,  and  shows 
that  he  has  no  property  subject  to  execution  over  the 
amount  exempt  by  law,  the  court  will  not  grant  the  plain- 
tiff relief,  against  which  it  is  apparent  that  the  defendant, 
in  another  or  further  proceeding,  ha^  a  good  defence  at 
law.  The  court  having  jurisdiction  of  the  whole  matter 
grants  the  entire  relief. 

We  are  thus  conducted  to  the  conclusion  that,  under 
our  statute,  and  according  to  the  finding  of  the  court,  the 
property  sought  to  be  reached  in  the  hands  of  the  board 
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of  oommisfiioners,  can  not  be  subjected  to  the  payment 
of  a  judgment  against  the  county  auditor,  by  proceedings 
supplementary  to  execution. 
The  judgment  is  affirmed,  with  costs. 

This  opinion  was  filed  at  the  May  term,  1876,  and  a  petition  for  a  re- 
hearing orermled  at  the  Novemher  ttfm,  1876. 


Harper  v.  TSjeys  bt  al. 

Set-Off. — One  Judgment  agcwnet  Another,  between  Atngnees  Thereof, — j 
ment  of  Judgment  without  Beeouree. — A.,  having  become  liable  to  a  suit  by 
C,  by  instituting,  on  behalf  of  B.,  unsucoessfal  attachment  proceedings 
against  C,  B.,  daring  the  pendency  of  such  suit  by  G.  against  A.,  and 
the  pendency  of  a  suit  upon  contract  by  B.,  against  C,  executed  to 
A.  a  writing,  guaranteeing  him  against  loss  in  such  suit  by  C,  and 
agreeing  that  A.  should  hold  the  proceeds  of  such  suit  by  B.  as  collate^ 
ral  to  secure  such  guaranty.  A  judgment  having  been  rendered  against 
A.,  in  such  suit  by  C,  the  latter  assigned  it  without  recourse  to  D.;  and  a 
judgment  having  hem  subsequently  rendored  against  C,  in  such  suit  by 
B.,  the  latter  assigned  it  to  A.,  who  brought  suit  against  C.  and  D.  to  set 
off  the  latter  judgment  against  the  former. 

Held,  that  such  assignment  of  the  former  judgment  passed  the  title  thereto 
toD. 

HM,  also,  that  such  assignment  without  recourse  implies  bo  want  of  con- 
sideration or  good  faith. 

Heffi,  also,  that  A.,  the  assignee  of  the  latter  judgment,  by  such  assignment, 
alone,  acquired  no  right  to  set  the  same  off  against  D.,  the  assignee  of 
the  former  judgment 

HM,  also,  that,  by  such  guaranty,  A.  acquired  no  such  equitable  title  to 
the  contract  in  suit  against  C.  as  would  enable  him  to  set  off  the  latter 
judgment  against  the  former  in  the  hands  of  D.,  the  assignment  of  the 
latter  being  prior  to  that  of  the  former  to  A. 

Prom  the  Kosciusko  Circuit  Court. 

J,  S,  Frazer  and  jB.  B.  Encelly  for  appellant. 
S.  Keith  and  W.  S,  Marshall^  for  appellees. 

WoRDBN,  C.  J. — ^This  was  a  written  motion,  by  the  ap- 
pellant, against  the  appellees,  to  set  off  one  judgment 


NOVEMBER  TERM,  1876.  611 

Harper  v.  Keys  «f  aL 

against  another.  The  motion  was  denied  upon  the 
ground,  as  we  understand  the  record,  that  the  facts  stated 
in  the  motion  did  not  warrant  or  justify  the  set-off.  We 
proceed,  therefore,  to  state  and  consider  the  case  as  stated 
in  the  written  motion. 

The  following  facts  may  be  gathered  from  the  motion : 
Lewis  &  Hadsell  transferred  to  the  appellant,  Harper,  cer- 
tain promissory  notes  against  Oliver  A.  Keys.  Harper 
brought  suit  on  the  notes,  against  Keys,  in  the  Fulton 
court  of  common  pleas,  and  in  that  suit  issued  a  writ  of 
attachmemt,  giving  an  attachment  bond  with  one  William 
Ashton  as  surety  thereon.  The  action  was  defeated  on 
the  ground  that  Harper  was  not  the  owner  of  the  notes 
sued  upon.  After  the  action  was  defeated,  and  before 
the  rendition  of  judgment  upon  the  attachment  bond, 
hereinafter  mentioned,  Lewis  &  Hadsell  executed  to  Har- 
per the  following  instrument,  viz.: 

**  Whereas,  on  or  about  the  8th  day  of  November,  1870, 
we  assigned  to  W.  K.  Harper,  of  Lima,  two  certain  prom- 
issory notes  of  eight  hundred  dollars  and  eleven  cents 
each,  and  took  from  him,  in  consideration  of  said  assign- 
ment, his  promissory  note,  payable  when  said  notes  were 
collected  of  Oliver  A.  Keys,  the  payor  of  said  notes ;  and 
whereas,  upon  suit  brought  in  the  court  of  common  pleas 
of  Fulton  county,  Indiana,  it  was  decided  that  said  assign- 
ment for  said  consideration  did  not  make  the  said  Harper 
the  owner  of  said  notes;  and  whereas  judgment  was 
rendered  against  said  Harper  on  said  issue,  with  costs  of 
suit ;  and  whereas  a  writ  of  attachment  was  issued  in 
said  case  at  the  suit  of  said  Harper ;  and  whereas  a  suit 
is  now  pending  against  said  Harper  for  wrongfully  ob- 
taining an  attachment  in  said  case  in  the  said  county  of 
Fulton,  Indiana ;  and  whereas  said  Harper  has  reassigned 
said  notes  to  us,  and  suit  is  now  pending,  in  the  district " 
(circuit)  ^^  court  of  the  United  States  for  the  district  of 
Indiana,  in  our  names,  against  said  Keys :  now,  therefore 
we  agree,  in  consideration  of  the  said  reassignment,  and 
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the  coBta  already  accraed,  in  the  attempt  to  collect  said 
notes,  to  the  said  Harper,  and  his  liability  upon  said  suit 
for  damages  now  pending  against  said  Harper,  and  the 
aid  he  is  giving  us  in  the  proceeding  in  the  said  district " 
(circuit)  "  court  of  the  United  States,  to  refund  to  said 
Harper  all  costs,  expenses  and  trouble  he  has  been  put  to 
in  and  about  the  said  proceedings,  or  which  he  may  yet 
be  sulyected  to;  and  we  agree  that  he  shall  hold  the 
avails  of  said  promissory  notes  as  collateral  security  for 
this  obligation.  (Signed)  Lbwis  Sl  Hadssll." 

«  Lima,  January  6th,  1872." 

Keys  brought  his  action  on  the  attachment  bond  against 
Harper  and  Ashton,  and,  in  the  court  of  common  pleas 
of  Kosciusko  county,  recovered  judgment  therein,  against 
Harper  and  his  surety,  Ashton,  on  April  30th,  1872,  for 
the  sum  of  one  thousand  two  hundred  dollars  and  costs. 
Shortly  after  the  rendition  of  the  above  judgment,  Keys 
assigned  the  same  to  Sidney  Keith,  without  recourse. 

On  June  4th,  1873,  Lewis  &  Hadsell  recovered  judg- 
ment on  the  notes  mentioned  in  the  agreement  above  set 
out,  in  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Indiana,  against  Keys  for  the  sum  of  one  thousand 
eight  hundred  and  thirty-two  dollars  and  twenty-two 
cents,  and  costs ;  and  on  the  same  day  Lewis  &  Hadsell 
assigned  the  judgment  to  the  appellant,  Harper,  the  same 
now  remaining  unsatisfied,  except  as  to  the  sum  of  five 
hundred  and  ninety-nine  dollars  and  sixty-five  cents,  and 
costs. 

Keys  and  also  Lewis  &  Hadsell  are  alleged  to  be  insol- 
vent. 

Harper  desired  to  set  off  the  judgment  in  the  circuit 
court  of  the  United  States,  thus  assigned  to  him,  against 
the  judgment  which  Keys  had  recovered  against  him  and 
his  surety,  Ashton,  on  the  attachment  bond,  in  the  court 
of  common  pleas  of  Kosciusko  county,  and  which  Keys 
had  thus  assigned  to  Keith. 

The  date  of  the  assignment  of  the  judgment  by  Keys 
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to  Keith  is  not  stated,  but  is  alleged  to  have  been  shortly 
after  the  rendition  of  the  judgment,  April  80th,  1872. 
We  may  safely  a^ume  that  the  assignment  was  made 
before  llie  recovery  of  the  judgment  by  Lewis  &  Hadsell 
against  Keys,  and  the  assignment  thereof  to  Harper. 

There  being  nothing  averred  to  the  contrary,  we  must 
assume  that  Keith  was  a  purchaser  in  good  faith,  for  a 
valuable  consideration,  of  the  judgment  which  Keys  had 
recovered  against  Harper  and  Ashton.  The  fact  that  it 
was  assigned  by  Keys  to  Keith  "  without  recourse  "  does 
not  imply  a  want  of  consideration  nor  of  good  faith. 

Our  statute  provides  for  the  assignment  of  judgments, 
and  that  the  assignment  ^^  shall  vest  the  title  to  such  judg- 
ment or  decree  in  each  assignee  thereof  successively." 
2  R.  S.  1876,  p.  851,  sec.  1. 

When  the  judgment  was  assigned  by  Keys  to  Keith, 
tihe  judgment  in  favor  of  Lewis  &  Hadsell,  against  Keys, 
had  not  been  rendered,  and  of  course  had  not  been  as- 
signed to  Harper.  The  latter  judgment,  therefore,  may 
be  laid  entirely  out  of  view,  in  determining  what  rights 
Keith  acquired  by  the  assignment  of  the  former  judgment 
to  himself. 

If  Harper  has  any  equitable  rightcr  that  will  enable  him 
to  set  ofi*  the  judgment  assigned  to  him  against  the  judg- 
ment which  Keys  recovered  against  him  and  Ashton,  thus 
assigned  to  Keith,  they  must  arise  entirely  out  of  the  con- 
tract between  Lewis  &  Hadsell  and  himself. 

Does  the  contract  confer  any  such  equity  as  against 
Keith? 

In  Bobeson  v.  Roberts^  20  Ind.  165,  it  was  said  by  this 
court,  "  we  think  that  the  assignee  of  a  judgment  under  our 
statute,  takes  it  subject  to  whatever  equities  exist  in  favor 
of  the  judgment-debtor."  This  is  placing  the  assignment 
of  judgments  much  upon  the  same  ground,  in  this  respect, 
as  the  transfer  of  promissory  notes  not  governed  by  the 
Vol.  LIV.— 83 
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law  merchant.  But  we  see  no  equity  growing  out  of  the 
contract  that  will  justify  the  set-off  as  against  Eeith. 

The  equities,  subject  to  which  the  assignee  of  a  judg- 
ment holds  it,  must  be  such  as  exist  at  the  time  of  the 
assignment,  or  such  as  accrue  before  the  judgment-debtor 
has  notice  of  the  assignment.  Equities  accruing  to  the 
judgment-debtor  after  he  has  notice  of  the  assignment, 
can  not  and  ought  not  to  be  set  up  against  the  assignee. 

For  aught  that  appears  in  the  case,  Harper  had  notice 
of  the  assignment  of  the  judgment  by  Keys  to  Keith  at 
the  time  it  was  made.  At  that  time  Harper  not  only  had 
no  judgment  against  Keys,  but  he  had  no  claim  against 
him  whatever.  By  the  contract  between  Lewis  &  Had- 
sell  and  Harper,  the  title  to  the  notes  against  Keys  did 
not  vest  in  Harper  either  legally  or  equitably.  If  the 
title  to  the  notes  had  vested  in  Harper,  that  would  have 
defeated  the  suit  which  Lewis  &  Hadsell  were  then  prose- 
cuting against  Keys  upon  them.  By  the  contract,  Lewis 
&  Hadsell  agreed  that  Harper  should  hold  the  avails  of 
the  notes  as  collateral  security  for  the  fulfilment  of  their 
obligation.  This  gave  to  Harper  no  right  to  the  notes, 
and  vested  in  him  no  claim  or  right  of  action  against 
Keys. 

Harper  first  acquired  a  claim  of  any  kind  against  Keys 
when  the  judgment  was  rendered  against  the  latter,  in 
favor  of  Lewis  &  Hadsell,  and  that  judgment  was  assigned 
to  him.  But  long  before  this,  the  judgment  of  Keys 
against  Harper  and  his  surety  had  been  assigned  to  Keith, 
of  which  Harper,  for  aught  that  appears,  had  notice  at 
the  time.  •  We  are  of  opinion,  on  the  facts  stated,  that 
Keith's  right  to  the  judgment  thus  assigned  to  him  can 
not  be  involved  by  any  supposed  right  to  make  the  set- 
off, and  that  the  court  below  committed  no  error  in  its 
ruling. 

The  judgment  below  is  affirmed,  with  costs. 
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KouTz  V.  The  Tolbdo,  Wabash  and  Western  Railway 

Company. 

Bahaoad  Company.— JEtttin^  Stock,— NeffUffenee  af  Otmer.—^eiice.— Where 
a  railroad  company  securely  fences  its  track,  and  the  owner  of  animals, 
for  his  own  accommodation  or  throngh  his  own  n<^ligence,  makes  a 
change  in  such  fence,  whereby  his  animals  reach  such  track  and  are  killed 
by  the  cars  of  such  company,  the  latter  is  not  liable  therefor. 

Prom  the  Wabash  Common  Pleas  Court. 

-B.  M.  Cobby  for  appellant. 

C.  jB.  Stuart  and  T.  A.  Stuart,  for  appellee. 

BiBDLE,  J. — Suit  by  appellant,  against  appellee,  fbr  neg- 
ligently killing  two  mules,  by  running  over  them  with  a 
locomotive  and  cars.  Issue  joined,  trial  by  the  court, 
finding  for  appellee,  and  judgment  over  a  motion  for  a 
new  trial,  and  exceptions.    Appefal. 

The  finding  was  made  special  by  the  court  at  the  request 
of  the  parties,  and  is  in  the  following  words : 

^<  One  Baker  was  the  owner  of  a  pasture  lot  immediately 
tLdjoining  the  railroad  of  the  said  defendant;  the  fence  on 
the  south  side  and  next  to  the  railroad  having  been  built 
the  fall  of  1867,  by  the  said  defendant.  The  said  fence 
was  eight  rails  high,  with  riders,  and  these  riders  locked. 
That  the  pasture  lot  was  in  charge  of  one  Daniel  Koutz, 
a  son  of  plaintiff,  and  had  been  for  several  months.  The 
only  access  to  said  pasture  lot  was  by  a  pair  of  bars,  left 
open  for  the  accommodation  of  the  owner  of  said  lot  by 
the  said  defendant,  when  the  said  fence  was  built.  These 
bars  the  said  Daniel  Koutz  closed  up,  but  for  the  purpose 
of  ingress  and  egress  to  said  pasture  lot,  he  made  a  'gap' 
by  the  side  of  said  bars,  and  in  doing  so  took  off  the  riders 
firom  said  fence,  and  took  down  the  fence  at  a  comer  im- 
mediately adjoining  said  bars,  and  in  putting  it  up  again 
he  left  off  the  two  top  rails,  making  the  fence  at  the  gap 
six  rails  high.  This  made  the  fence  at  the  gap  about 
three  feet  high.    In  this  condition  it  remained  for  some 
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time,  being  used  by  Daniel  Koutz,  bat  never  putting  up 
the  fence  as  left  by  the  defendant.  This  was  the  condi- 
tion of  the  fence  and  lot  wheh  the  plaintiff  turned  into 
this  pasture  lot  two  mules,  spoken  of  in  his  complaint. 
They  were  turned  into  the  lot  by  the  plaintiff  himself,  at 
the  gap  aforesaid ;  and  he  laid  down  said  gap,  turned  in 
his  mules,  and  put  up  the  gap  to  the  height  of  six  rails, 
and  left  it  in  this  condition.  The  value  of  the  mules  was 
two  hundred  and  eighty  dollars.  They  were  in  the  pas- 
ture two  weeks  and  jumped  out  at  this  gap  in  the  night 
and  were  killed  by  a  train  of  cars  on  the  defendant's  rail- 
road, while  on  the  track  thereof,  near  the  place  where 
they  escaped  from  said  pasture  lot. 

"  Conclusion  of  law  by  the  court. 

^^  The  defendant  is  not,  from  the  above  facts,  liable  for 
the  killing  of  said  mules,  and  there  should  be  a  judgment 
for  the  defendant." 

The  facts  found  show  that  the  appellee  had  properly 
fenced  the  railroad  track,  and  that  the  appellant  caused 
the  injury  of  which  he  complains.  In  such  a  case,  he  is 
not  entitled  to  recover.    No  authorities  are  necessary. 

The  judgment  is  affirmed,  with  costs. 


Cones  v.  Binfo&d. 

PBAcmcB. — EvidenM. — Exdunon  qf.— Where  the  party  asking  it  does  not 
state,  and  its  fonn  does  not  disclose,  what  is  proposed  to  be  proyed  by  a 
question  pat  to  a  witness  on  the  trial  of  a  canse,  its  exclusion  is  not 
error. 

Same. — Efridenoe  Siruek  Out. — ^Where  the  issne  in  a  canse  was  as  to  the  fraad- 
nlency  of  representations  made  by  the  defendant  to  the  plaintiff  as  to  the 
solyency  of  a  certain  corporation,  on  the  sale,  by  the  former,  to  the  latter, 
of  certain  shares  of  the  capital  stock  of  sach  corporation,  there  was  no 
error  in  striking  oat  eyidenoe  of  a  statement  of  the  defendant  that  he 
"had  no  confidence  in  the  concern",  where  it  appears  from  the  otha>eyi- 
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denoe  in  the  canae  that  such  statements  only  referred  to  a  want  of  confi- 
dence, not  in  the  solvency,  but  in  the  board  of  directors,  of  such  corpo- 
ration. 

From  the  Montgomery  Circuit  Court. 

E.  F.  RitteTy  L.  C.  Walker  and  L.  Bitter,  for  appellant. 
J.  E.  McDonald,  J.  M.  Butler,  F.  B.  McDonald  and  6r. 
C.  Butler,  for  appellee. 

WoRDBN,  C.  J. — ^Action  by  the  appellant,  against  the 
appellee,  (ssue,  trial  by  jury,  verdict  and  judgment  for 
the  defendant. 

The  error  assigned  consists  in  the  overruling  of  a  mo- 
tion for  a  new  trial. 

The  defendant,  who  had  been  one  of  the  board  of 
directors  of  the  Thomtowu  Manufacturing  and  Trading 
Company,  sold  and  transferred  to  the  plaintiff  fifty  shares 
of  the  capital  stock  of  said  company,  at  eighty-five  cents 
on  the  dollar,  and  this  action  was  brought  to  recover 
damages  on  account  of  alleged  fraudulent  representations, 
made  by  the  defendant,  to  the  plaintiff,  in  respect  to  the 
value  of  the  stock  and  the  financial  condition  of  the  com- 
pany. 

On  the  trial  the  plaintiff  propounded  to  a  witness  the 
following  question,  viz.:  "  State,  if  you  know,  how  soon 
the  company  failed  after  the  trade  between  Cones  and 
Binford,  if  it  failed  at  all."  On  objection  by  the  defend- 
ant, this  evidence  was  excluded. 

If  the  company  failed  soon  after  the  trade,  the  fact 
might  be  competent  as  tending  to  show  the  condition  of 
the  company  at  the  time  of  the  trade.  But,  however  this 
may  be,  we  can  not  say  that  any  error  was  committed  in 
rejecting  the  evidence.  It  did  not  appear  from  the  ques- 
tion, nor  did  the  plaintiff  state,  what  he  proposed  to  prove ; 
that  is,  he  did  not  state,  nor  did  it  appear,  whether  he  de- 
signed or  expected  to  prove  that  the  failure  occurred  shortly 
or  a  long  time  after  the  trade.  It  has  been  held,  in  a  num- 
ber of  cases,  that  where  the  form  of  the  question  does  not 
show  what  the  party  putting  it  proposes  to  prove,  and 
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where  he  does  not  state  what  he  proposes  to  prove,  by  the 
offered  evidence,  it  will  not  be  error  to  reject  it,  because, 
in  such  case,  it  does  not  appear  that  the  rejection  injured 
the  party  offering  it.  We  can  not  say  that  the  plaintiff 
was  injured  by  the  rejection  of  the  evidence,  because  an 
answer  to  the  inquiry  might  have  shown  that  the  failure 
of  the  company  was  so  long  after  the  trade  that  it  would 
not  tend  to  show  the  condition  of  the  company  at  the 
time  of  the  trade. 

It  appeared  that  the  defendant  had  sold  some  of  the 
stock  of  the  company  to  one  R.  M.  Crouch,  and  on  the 
trial  the  plaintiff  proved  by  Joseph  Davis,  as  follows : 

^'  I  had  several  conversations  with  defendant,  Binford, 
about  the  affiurs  of  the  company.  I  think  these  conver- 
sations" (were)  "two  in  July  or  August,  1869,  and  one  in 
fore  part  of  1870.  I  think, — I  won't  be  certain  as  to  the 
time — ^,in  one  of  these  conversations, — ^I  think  the  last 
one — ,Binford  said  that  when  Richard  M.  Crouch  bought 
his  stock  from  him,  he  believed  he  bought  it  in  good  faith, 
but  that  he,  Binford,  had  no  confidence  in  the  concern  at 
that  time." 

This  evidence,  on  the  motion  of  the  defendant,  was 
struck  out.  We  can  not  say  that  in  this  the  court  erred. 
It  does  not  appear  that  by  the  statement  that  the  defend- 
ant had  no  confidence  in  the  concern,  he  doubted  its  sol- 
vency. He  had  been  removed  as  one  of  the  directors  of 
the  company.  He  told  the  plaintiff,  when  he  proposed 
selling  him  the  stock,  that  "  he  had  trouble  with  the  com- 
pany ;  that  the  company  had  not  confidence  in  him,  and 
he  wanted  to  get  out  of  it."  It  is  quite  natural  that  the 
want  of  confidence  should  be  reciprocal.  He  told  Crouch, 
when  he  sold  the  stock  to  him,  that  "  he  had  trouble  with 
the  directors  and  wanted  to  get  rid  of  his  stock  on  that 
account." 

It  is  plain,  from  other  parts  of  the  evidence,  that  any 
expression  by  the  defendant  of  a  want  of  confidence  in 
the  concern  niay  have  had  reference  to  the  management 
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thereof  since  the  defendant  ceased  to  be  a  director.  The 
expression  of  a  want  of  confidence  on  his  part,  in  the 
company,  woald  not  in  any  way,  so  far  as  we  can  see, 
strengthen  the  plaintiff's  case  or  tend  to  make  it  out. 

While  the  plaintiff  was  on  the  stand,  testifying  as  a 
witness,  his  counsel  put  to  him  the  following  question : 
"  What  reliance  did  you  place,  if  any,  on  the  representa- 
tion of  the  defendant  as  to  the  affairs  of  the  company, 
its  condition  and  business  ?  " 

On  objection  of  the  defendant,  this  question  was  excluded. 
This  was  not  error.  It  does  not  appear  whether  it  was 
sought  to  prove  that  the  plaintiff  placed  implicit  reliance 
on  the  representation,  or  none  at  all.  This  question  falls 
within  the  rule  applied  to  that  first  herein  considered. 

No  other  question  is  made  in  the  brief  of  counsel  for 
the  appellant,  except  as  to  the  sufficiency  of  the  evidence 
to  sustain  the  verdict. 

The  case  was  but  doubtfully  made  out,  if  made  out  at 
all,  and  we  think  we  should  not  disturb  the  conclusion 
arrived  at  by  the  jury. 

The  judgment  below  is  affirmed,  with  costs. 


GossARD  V.  Ferguson  et  al. 

Shebitp's  BAU&,—Adion  to  Ei^orte.--SuauU  of  JPWnub.— Where  real  estate 
of  ft  debtor  is  sold  on  execntion  at  sheriff's  sale,  but  no  certificate  of  snch 
sale  nor  deed  for  such  land  is  ever  executed  to  the  purchaser  by  said 
sheriff,  and  no  memorandum  in  writing  of  such  sale  is  made  by  him  on 
striking  off  such  real  estate,  though  the  purchase  money  therefor  be  paid 
and  said  sheriff  makes  due  return  of  such  sale,  it  is  within  the  statute 
of  frauds  and  can  not  be  enforced. 

Same. — Heading. — Counter-Claim, — Demurrer. — Where  the  grantee,  by  quit- 
claim, of  such  purchaser  brings  suit  against  the  widow  of  such  debtor  to 
enfoit^  such  sale  and  quiet  his  title,  a  counter-claim  filed  by  her,  alleging 
title  in  herself  as  widow  and  sole  devisee  of  such  decedent,  iUegality  of 
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ench  sale  by  reason  of  the  non-execution  of  rach  memorudnm,  certifi- 
cate and  deedy  and  want  of  title  in  the  plaintiff,  and  aaking  that  her 
title  to  such  real  estate  be  quieted  against  the  plaintiff,  is  good  on  de- 
murrer for  want  of  sufficient  facts. 

Same. — Evidenee. — SKenf^t  Betum. — Memorundiim  tf  Sale.'-The  fact  that 
such  sheriff  testifies  that  his  return  was  made  on  such  execution  "imme- 
diatelj  after"  such  sale  is  but  a  statement  of  his  conclusion  and  is  not 
sufficient  evidence,  in  connection  with  such  return,  to  take  the  sale  out 
of  the  statute  of  frauds. 

QuEBY. — ^Has  the  court.trying  such  cause  and  rendering  a  judgment  setting 
aside  such  sheriff's  sale,  a  right  to  decree  the  amount  of  such  purchase- 
money  as  a  lien  on  such  real  estate,  collectible  by  execution  and  sale 
thereof? 

From  the  Clinton  Circuit  Court. 

J.  N.  Sims  and  A.  T.  HeavUoriy  for  appellant. 
L.  McClurg  and  •/.  V.  Keniy  for  appellees. 

PBRKmSy  J. — ^William  Oossard  filed  his  complaint 
against  John  A.  Ferguson,  Jane  Goodnight  and  others, 
in  which  he  alleged  that  said  Ferguson  obtained  a  judg- 
ment against  Christopher  Goodnight,  William  Goodnight 
and  Andrew  Goodnight,  Br.;  that  afterward  an  execu- 
tion issued  on  said  judgment,  by  virtue  of  which,  on  the 
6th  day  of  August,  1861,  the  sheriff  of  Clinton  counly 
sold  the  following  real  estate,  viz.:  "  the  north-west  quar- 
ter of  the  south-west  quarter  of  section  thirty-six,  in 
township  twenty-two,  north,  of  range  two,  east,"  and  that 
said  land  was  purchased  at  said  sale  by  Ferguson,  the  exe- 
cution plaintiff,  for  one  hundred  and  seventy-five  dollars, 
which  he  then  and  there  credited  on  his  said  judgment ;  that 
afterward,  on  the  15th  day  of  November,  1872,  said  Fergu- 
son and  wife  executed  to  appellant,  the  plaintiff  below, 
in  consideration  of  five  hundred  dollars  paid,  a  quitclaim 
deed  to  said  land ;  that  by  mistake  the  statement  of  pay- 
ment of  the  consideration  for  the  deed  was  omitted ;  that 
it  does  not  appear  that  Ferguson  had  any  deed  to  or  cer- 
tificate of  purchase  of  said  land,  though  he  represented, 
when  he  executed  his  deed  to  appellant,  that  he  had ;  that 
after  said  sheriff's  sale  said  Christopher  Goodnight  de- 
parted this  life,  having  devised  all  his  property,  real  and 
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personal,  to  Jane  Gbodnight,  now  his  widow.  Prayer, 
that  the  court  appoint  a  commissioner  to  make  a  deed  for 
two-thirds  of  said  land  to  appellant,  pursuant  to  and  in 
completion  of  said  sherifi^'s  sale. 

Demurrer  to  the  complaint,  by  said  Jane  Goodnight,  for 
want  of  sufficient  facts,  overruled,  and  exception  taken. 
Ferguson  and  wife  made  default.  The  remaining  defend- 
ants jointly  answered  the  general  denial. 

Jane  Goodnight,  by  way  of  second  paragraph  of  answer, 
filed  a  counter-claim  against  appellant,  in  which  she  al- 
leged the  ownership  of  the  land  by  her  deceased  husband, 
his  devise  of  it  to  her,  the  probate  of  the  will,  the  ille- 
gality of  the  sherifif's  sale  in  various  particulars,  the 
want  of  title  in  the  appellant  because  he  had  received  no 
deed  nor  certificate  of  sale,  and  further,  that  the  sheriff's 
Bale  was  void  by  the  statute  of  frauds,  because  no  memo- 
randum  was  made  by  the  sheriff,  etc.,  and  praying  that 
her  title  be  quieted,  etc. 

A  motion  to  strike  out  the  counter-claim  was  overruled, 
and  so  was  a  demurrer  to  it. 

The  plaintiff  then  replied  to  the  counter-claim,  admit- 
ting some  of  its  allegations  and  denying  all  the  others. 
The  reply  may  be  treated  as  a  general  denial  of  all  the 
allegations  of  the  counter-claim. 

Trial.    Finding  and  judgment  as  follows : 

*^  Come  the  parties,  and  the  court  having  held  this  cause 
under  advisement,  and  being  sufficiently  advised  in  the 
premises,  finds  that  the  sheriff's  sale  mentioned  ought  to 
be  set  aride,  and  that  the  defendant  Jane  Goodnight  is 
the  owner  in  fee  of  the  lands  described  in  the  complaint, 
to  wit ;  the  north-west  quarter  of  the  south-east  quarter 
of  section  thirty-six  (86),  in  township  twenty-two  (22), 
north,  of  range  two  (2),  east,  in  Clinton  county  and  state 
of  Indiana,  and  that  the  said  William  Gossard  ought  to 
have  a  lien  on  said  lands  for  the  amount  paid  by  him  at 
sheriff's  sale,  with  interest  at  the  rate  of  six  per  cent,  per 
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annum,  said  amount  being  the  sum  of  three  hundred  and 
twenty-seven  dollars  and  fifty  cents. 

"  It  is  therefore  considered  and  adjudged  by  the  court, 
now  here,  that  said  sherifi''8  sale  be  set  aside  and  declared 
void  and  of  no  effect. 

^^  It  is  therefore  considered  and  adjudged  by  the  court., 
now  here,  that  the  plaintiff  do  have  and  recover  of  and 
firom  the  defendants  the  said  sum  of  three  hundred  and 
twenty-seven  dollars  and  fifty  cents,  (|S27.50,)  as  found 
above,  and  that  the  same  be  and  is  hereby  made  a  special 
lien  on  the  real  estate  above  described,  to  wit:  the  north- 
west quarter  of  the  south-east  quarter  of  section  thirty- 
six  (36),  in  township  twenty-two  (22),nordi,  of  range  two 
(2),  east,  in  Clinton  county,  Indiana,  and  bound  for  the 
payment  of  the  same,  subject  to  be  executed  and  sold  aa 
other  lands  are  by  law  sold  on  execution,  to  make  said 
amount  of  judgment  and  interest,  unless  said  amount 
shall  be  paid  within  ninety  (90)  days  from  this  date,  with 
interest  at  the  rate  of  six  per  cent,  per  annum,  and  the 
costs  of  this  action  and  accruing  costs." 

A  motion  for  a  new  trial,  made  by  appellant  on  the 
ground  that  the  finding  against  him  was  not  sustained  by 
the  evidence,  was  overruled.  A  bill  of  exceptions  con- 
tains the  evidence. 

The  assignment  of  errors  alleges  that  the  court  erred 
in  overruling  appellant's  demurrer  to  the  counter-claim 
of  Jane  Goodnight,  and  in  overruling  his  motion  for  a 
new  trial. 

The  appellee  Jane  files  a  cross-assignment  of  errors,  alleg- 
ing that  the  court  erred  in  overruling  her  demurrer  to  ap- 
pellant's complaint,  and  in  giving  appellee  a  judgment  and 
lien  for  the  amount  paid  at  the  sheriff's  sale,  though  she 
made  no  motion  below  touching  this  action  of  the  court. 
We  will  first  notice  the  alleged  errors  assigned  by  appel- 
lant* 

The  court  did  not  err  in  overruling  the  demurrer  to  the 
counter-claim  of  Jane  Goodnight.    The  case  was  a  proper 


NOVEMBER  TERM,  1876.  628 

Qoflsard  v.  Fei^son  H  aL 

one  for  a  counter-claim ;  Woodruff  v.  Gamer j  27  Ind.  4 : 
and  the  allegations  of  that  filed  were  ample  to  constitute 
a  ground  for  relief. 

As  to  the  error  in  overruling  the  motion  for  a  new  trial 
for  the  reason  that  the  finding  of  the  court  was  not  justi- 
fied by  the  evidence,  we  think  we  are  not  authorized, 
under  the  rule  governing  judicial  action  on  such  an  as- 
signment of  error,  to  say  the  court  erred.  The  questions 
for  the  court  below  were  upon  the  legality  of  the  sheriff's 
sale,  and  the  fact  as  to  whether  such  a  memorandum  of 
the  sale  as  would  take  it  out  of  the  statute  of  frauds  was 
made  by  that  officer,  at  the  time  of  the  sale.  The  only 
memorandum  claimed  to  have  been  made  by  him  was  his 
return  upon  the  execution.  That  return  is  very  lengthy, 
including  sales  of  personal  property  and  of  the  real  estate 
in  question,  is  not  dated,  and  the  sheriff  does  not  give  the 
particulars  as  to  how  and  when  it  was  made,  but  only  says 
it  was  made  immediately  after  the  sale ;  that  he  always 
made  his  returns  at  the  sale.  It  is  hardly  too  much  to 
say  that  a  court  would  be  justified  in  finding  that  it  could 
not  have  been  made  at  the  sale,  within  the  rule  laid  down 
in  Hunt  v.  Gregg j  8  Blackf.  105,  and  in  Ruckle  v.  Barbour ^ 
48  Ind.  274 ;  but  in  coming  to  a  conclusion  on  this  point, 
the  court  below  would  not  look  alone  to  the  return  and 
verbal  statement  of  the  sheriff,  made  more  than  four 
years  after  the  sale,  but  would  naturally  consider  all  the 
surrounding  circumstances. 

K  the  memorandum  was  not  made  immediately  on 
striking  off  the  land  to  the  bidder,  it  did  not  take  the 
case  out  of  the  statute  of  frauds,  and  the  contract  of  sale 
could  not  be  enforced.  For  the  sheriff  to  say  that  he 
made  the  memorandum  immediately  is  but  stating  a  con- 
clusion. It  does  not  disclose  to  us  his  idea  of  "  immedi- 
ately." 

We  turn  now  to  the  cross-errors  assigned  by  the  ap- 
pellee. 

The  court  erred  in  overruling  the  demurrer  of  Jane 
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Goodnight  to  the  appellant^B  complaint.  That  complaint 
Bought  to  obtain  a  decree  against  said  Jane,  divesting  her 
of  title  to  the  land  in  question,  and  vesting  it  in  appellant 
as  assignee  of  Ferguson's  right  acquired  at  the  sheriff's 
sale.  But  the  complaint  is  radically  defective,  in  failing 
to  show  or  aver  that  any  such  sale  as  could  be  enforced 
was  made  by  the  sheriff,  to  Ferguson.  It  avers  that  the 
land  was  offered  for  sale,  was  bid  off  by  Ferguson  and 
that  he  paid  his  bid,  but  it  does  not  show  that  any  deed 
or  certificate  of  purchase  was  executed  to  him,  nor  that 
any  written  memorandum  of  the  sale  was  made.  The 
complaint  contains  no  cause  of  action  against  Jan6  Good- 
night, the  appellee,  and  hence  the  appellant  could  have 
had  no  decree  upon  it,  giving  him  title  to  the  land. 

We  think  that  part  of  the  decree  giving  the  appellant 
a  lien  for  the  money  paid  by  Ferguson  and  repaid  to  the 
latter  by  appellant,  is  morally  right,  but  whether  legally 
so  we  need  not  inquire. 

The  court  was  not  asked  to  make,  and  did  not  make,  a 
special  finding  under  section  341,  2  R.  S.  1876,  p.  174,  and 
no  motion  for  a  new  trial  was  made  as  to  this  finding  and 
judgment  against  the  appellee.  Hence,  it  is  not  before 
this  court  for  review. 

The  entire  judgment  is  aflSrmed,  with  costs. 
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pLEADmo. — Demurrer, — Deeedenfy^  EeUUes. — SwU  by  Heirs  en  Chose  in  Action 
Belonging  to  EeUUe. — Averments  as  to  Widow. — ^In  a  suit  npon  a  choee  in 
action  belonging  to  the  estate  of  a  deceased  intestate,  by  a  plaintiff 
alleging  himself  to  be  the  heir  at  law  of  such  decedent,  and  that  the 
latter  left  no  debts  to  be  paid  and  that  no  administration  has  been  had 
npon  snch  estate,  unless  the  complaint  also  alleges  that  there  is  no  widow, 
or  that  she  has  received  or  relinquished  the  amount  dne  to  her,  as  such, 
it  is  bad  on  demurrer  for  want  of  sufficient  facts. 
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Prom  the  Ripley  Circnit  Court. 

Q.  Durbin  and  Z.  T,  Hazen,  for  appellants. 
A.  StockingeTj  for  appellees. 

WoRDBN,  C.  J.-p-This  was  an  action  by  the  appellees, 
against  the  appellants,  to  foreclose  certain  mortgages  exe- 
cuted by  the  appellants,  Schneider  and  wife,  to  Matthew, 
or  Matthias,  Gardner.  Demurrer  to  the  complaint  for  want 
of  sujEcient  facts,  overruled,  and  exception.  Final  judg- 
ment for  the  plaintiffs. 

Error  is  assigned  upon  the  ruling  on  the  demurrer. 

The  plaintiffi  sued  as  the  heirs  at  law  of  Gardner,  the 
mortgagee.  There  were  two  paragraphs  in  the  complaint, 
based  upon  separate  mortgages.  In  the  first  it  is  averred 
that  ^^the  plaintiffs  are  the  children  and  heirs  at  law  of 
Matthew  Gardner,  deceased,  and  are  all  of  age ;  that  their 
father  departed  this  life  in  1875,  intestate,  leaving  no 
debts  to  be  settled,  and  no  administration  of  his  estate.'' 
In  the  second,  it  is  alleged  that  ^'  the  plaintiff's  are  the 
children  and  heirs  at  law  of  Matthew  Gardner,  deceased, 
and  are  all  of  age ;  that  said  Gardner  died,  intestate,  in  the 
year  1875,  and  left  no  debts  to  be  settled,  and  no  letters 
of  administration  were  taken  out  on  his  estate." 

These  are  all  the  allegations  in  either  paragraph  showing 
that  the  right  of  action  upon  the  mortgages  had  vested  in 
the  plaintiffs,  or  that  they  were  entitled  to  sue  upon  them. 
Prima  facie,  the  right  of  action  to  recover  a  debt  due  to  a 
person  vests,  upon  hi«  decease,  in  his  executor  or  admin- 
istrator. But  there  are  cases  where  a  party  dies,  intestate, 
without  debts  to  be  paid  and  no  administration  is  had 
upon  his  estate,  in  which  the  heirs  may  sue  for  the  debt. 
Martin  v.  Reedj  80  Ind.  218 ;  WcUpole'a  AdmW  v.  Bishop,  31 
Ind.  156;  Bearss  v.  Montgomery,  46  Ind.  544. 

But  in  our  opinion,  where  the  heirs  of  the  creditor  sue 
for  the  debt,  the  complaint  should  aver  every  fact  neces- 
sary to  give  them  a  right  of  action  and  to  recover  the 
money.    It  is  not  sufficient  to  show  that  there  are  no 
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debts  to  be  paid.  The  complaiiit  must  show  by  its  aver- 
ments that  the  heirs  suing  are  entitled  to  the  money.  It 
is  upon  this  ground  that  it  is  necessary  to  allege  the  non- 
existence of  debts. 

The  widow  of  a  deceased  person  is  entitled  to  three 
hundred  dollars  of  his  property  or  of  the  proceeds  there- 
of, "  before  any  distribution."  1  R.  S.  1876,  p.  412,  sec. 
21.  And  this  sum  is  increased  to  five  hundred  dollars,  by 
an  act  of  1871.  2  R.  S.  1876,  p.  607,  sec.  43.  By  the 
latter  statute,  the  widow  may  refuse  to  take  any  of  the 
property  contained  in  the  inventory,  at  its  appraisement, 
but  she  is  entitled  to  receive  the  amount  in  cash,  out  of 
the  first  moneys  received  by  the  executor  or  adminis- 
trator. 

The  complaint  in  this  case  does  not  show,  either  that 
there  was  no  widow,  or,  if  there  was  a  widow  left,  that 
she  had  received  her  five  hundred  dollars.  Indeed,  it 
does  not  show  even  that  the  deceased  left  other  property 
out  of  which  the  amount  to  which  she  would  be  entitled 
could  be  made. 

For  aught  that  appears,  it  may  be  necessary  to  resort 
to  the  mortgages  in  suit  here,  to  raise  the  amount  that 
may  be  due  to  a  surviving  widow. 

We  think  the  complaint  was  radically  defective  for  this 
reason,  if  for  no  other.  An  afiirmative  averment,  either 
that  there  was  no  widow  left,  or  that  she  had  received  or 
relinquished  the  amount  due  her  under  the  law,  was  just 
as  essential  to  the  complaint  as  an  averment  that  thei« 
were  no  debts  to  be  paid  or  no  administration  had. 

We  are  of  opinion,  therefore,  that  the  demurrer  to  the 
complaint  should  have  been  sustained. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedinj;s  in  accordance 
with  this  opinion. 
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Bishop,  Administratob,  v.  Welch. 

FsLAoncE. — Supreme  OourL —  Weigki  of  Evidence — ^Where  the  evidenoe  given 
on  the  trial  of  a  cause  is  conflicting,  the  supreme  court,  on  appeal,  will 
not  disturb  the  finding  or  yerdict. 

Sams. — EvidtTMse, — Objection  to. — Where  the  grounds  of  objection  to  evi- 
dence admitted  on  the  trial  of  a  cause  do  not  appear  from  the  record  on 
appeal,  the  supreme  court  can  not  examine  the  correctness  of  such  ruling. 

Sake. — Exdudon  of  Evidence, — ^Where,  on  appeal  to  the  supreme  court,  it 
does  not  affirmatively  appear  from  the  record  that  written  evidence, 
offered  on  the  trial  of  a  cause  and  excluded,  was  competent,  such  exclu- 
sion is  not  available  as  error. 

Sams. — Inttmetions  to  Jury, — Where  a  party  to  a  cause  on  trial  has  asked 
the  court  to  instruct  the  jury  generally  and  9rally,  and  also  asks  such 
court  to  give  a  certain  instruction  presented  by  such  party,  he  can  not 
complain  that  such  court  gave  such  instruction,  modified,  in  writing,  in 
such  manner  that  both  that  asked  and  the  modification  thereto  fully  ap- 
peared so  that  exception  could  be  taken  to  either  or  both,  nor  because^ 
as  he  alleges,  the  court  did  not  fully  instruct  the  jury. 

Same. — Motion  for  New  TriaL — BiU  of  Exoq>tion8, — A  motion  for  a  new  trial 
is  part  of  the  record  on  appeal,  without  a  bill  of  exceptions,  but  the 
truth  of  the  grounds  of  such  motion  must  appear  by  a  bill  of  exceptions, 
unless  otherwise  shown. 

rrom  the  Hamilton  Common  Pleas  Court. 

W.  (yBrien  and  R.  Ghraham^  for  appellant. 

J.  TT.  Evans  and  B.  B.  StephensoUy  for  appellee. 

Pbrkins,  J. — This  is  the  second  appearance  of  this  case 
in  the  supreme  court  See  Bishop  v.  Wdchy  85  Ind.  521. 
On  the  return  of  the  cause  from  this  to  the  court  below, 
it  was  again  tried,  the  trial  resulting  in  a  verdict  and 
judgment  for  the  appellee,  from  which  judgment  the 
pending  appeal  was  taken. 

All  the  alleged  errors  assigned  in  this  court,  except  that 
that  the  court  erred  in  overruling  the  motion  for  a  new 
trial,  are  but  specifications  of  the  grounds  why,  in  the 
opinion  of  the  counsel,  a  new  trial  should  have  been 
granted,  and  found  a  proper  place  in  the  motion  for  a 
new  trial. 

It  is  objected  that  the  verdict  of  the  jury  is  unsustained 
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by  the  evidence.    The  evidence  is  conflicting.    We  can 
not  say  that  it  does  not  sustain  the  verdict. 

It  is  claimed  that  the  court  erred  in  permitting  certain 
testimony,  over  appellant's  objection,  to  be  given  to  the 
jury;  but  no  ground  of  objection  to  its  admission  was 
stated  to  the  court.  It  is  important  to  the  fair,  expedi- 
tious and  economical  administration  of  justice  that  the 
rule  of  practice  be  adhered  to,  of  requiring  the  grounds  ot 
objection,  in  such  cases,  to  be  pointed  out  to  the  court  at 
the  time  the  objection  is  made,  so  that  the  court  may  have 
its  attention  directed  to  them  before  deciding  upon  the 
objection :  and  it  is  no  hardship  upon  the  attorney  trying 
the  cause.  If  he  makes  an  objection,  it  is  but  reasonable 
to  suppose  he  has  a  reason  or  reasons  for  it.  He  is  pre- 
sumed to  have  studied  his  case  so  that  he  understands  it 
at  the  trial,  and  the  evidence  which  would  be  legitimate 
or  otherwise  on  its  trial,  while  the  court  has  not  had  the 
opportunity  to  familiarize  itself  with  it. 

Should  the  rule  be  recognized  as  correct,  of  objecting 
without  assigning  the  particular  ground  or  grounds  of 
objection,  it  would  necessarily  be  upon  the  theory  that  the 
judges  of  the  courts  approach  so  near  to  legal  omniscience 
that  they  can  at  once  perceive  the  relation  of  whatever  is 
brought  before  them  to  every  phase  of  the  case  on  trial, 
and  therefore  need  no  aid  in  arriving  at  a  correct  decision. 
This  theory  would  be  incorrect,  and  it  would  lead,  in 
practice,  to  these  results ;  that  counsel  might  conceal  the 
grounds  of  objection  so  as  to  become  an  accessory  to  the 
commission  of  an  error  by  the  court,  whereby  he  might, 
at  much  cost,  perhaps,  to  the  parties,  prolong  litigation 
by  appeal,  reversal,  etc.;  or  that  the  counsel,  knowing  at 
the  time  no>ound  of  objection,  but  thinking  by  post- 
trial  study  he  might  find  one  which  should  have  been 
found  by  study  prior  to  the  trial,  if  it  existed.  The  public 
interest  demands  that  such  practice  should  not  be  encour^ 
aged. 

The  appellant  ofiered  to  give  the  inventory,  as  it  is 
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called,  of  the  adminiBtrator  in  the  case  in  evidence,  but  it 
waa  excluded.  Why,  is  not  stated.  It  may  have  been 
for  matters  appearing  on  its  face  or  for  other  good  rea- 
son. When  the  court  refuses  to  admit  in  evidence  a 
paper  offered,  it  should  be  made  affirmatively  to  appear 
by  the  bill  of  exceptions  that  the  paper  was  competent. 
Beeae  v.  Beck,  9  Ind.  288.  We  can  not  say,  from  what 
appears  in  the  record,  that  the  court  erred. 

It  is  objected  that  the  court  gave  a  qualification  to  a 
written  instruction  asked  and  given.  It  did  so,  but  gave 
it  as  required  by  statute,  in  writing,  and  in  such  a  manner 
that  it  distinctly  appeared  what  the  instruction  asked  and 
given  was,  and  what  the  qualification  or  modification  was, 
so  that  each  could  be  separately  excepted  to  or  shown  in 
a  joint  exception  to  both.    2  R.  S.  1876,  p.  168. 

The  appellant  asked  the  court  to  give  general  oral  in- 
structions to  the  jury ;  this  was  made  the  duty  of  the 
court  by  statute,  and  the  court  discharged  it,  but  the  ap- 
pellant insists  that  the  court  did  not  instruct  enough. 

We  can  not  say  that,  taken  in  connection  with  the  writ- 
ten instructions  given,  the  court  failed  in  its  duty  in  giving 
instructions. 

It  is  sometimes  injudicious  to  say  a  great  deal,  Much 
must  be  left  to  the  discretion  and  judgment  of  the  nisi 
friua  court  as  to  the  length  to  which  instructions  should 
be  extended  in  each  particular  case ;  whether  it  will  be 
more  judicious  to  say  much  or  little;  how  much  the  case 
itself,  considering  the  number  of  questions  arising  in  it 
and  aU  the  circumstances  surrounding  it,  requires  should 
be  said.  Besides,  the  appellant  might  have  supplied  the 
deficiency,  if  there  was  any,  by  presenting  instructions 
himself.  Perhaps  no  other  rule  can  be  laid  down  than 
this;  the  instructions  should  give  to  the  jury  every  j)rin- 
ciple  of  law  necessary  to  be  applied  in  reaching  a  correct 
verdict  in  the  case. 

The  appellee  contends  that  the  motion  for  a  new  trial 
Vol.  LIV.— 84 
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is  not  a  part  of  the  record,  becaase  not  embraced  within 
the  bill  of  exceplionB.  In  this  he  is  mistaken.  The  mo- 
tion for  a  new  trial,  being,  as  it  must  be,  in  writing,  be- 
comes a  part  of  the  record  as  a  paper  filed  in  the  cause. 
Kirby  v.  Cannon^  9  Ind.  871.  But  the  truth  of  the  grounds 
of  the  motion  must  appear  in  a  bill  of  exceptions  unless 
they  otherwise  appear. 

Judgment  in  favor  of  the  plaintiff  has  resulted  in  each 
of  two  successive  trials.  We  see  no  ground  on  which  to 
reverse  the  second. 

Affirmed,  with  costs. 


LuoAS  V.  Smith  bt  al. 

PBAcncB. — Motion  to  Strike  Out  Pfsri  cf  Ftoaixng, — ^Where  a  motion  to  strike 
out  part  of  a  pleading  does  not  aUege  anj  reason  therefor,  it  should  be 
OTerruled. 

Same. — Evidence. — Admiationt, — OmdweL — Evidence  of  the  statementa  and 
conduct  of  a  party  to  a  suit  in  relation  to  the  matter  in  issue  is  releyant 
and  admiBsible  on  the  tri.i]  thereof,  on  behalf  of  the  opposite  party. 

From  the  Warren  Circuit  Court. 

W.  H.  MaUory  and  F.  M.  Gice^  for  appellant. 
i.  Nebeker  and  S,  M.  Cambeniy  for  appellees. 

HowK,  J. — ^This  is  an  action,  originally  commenced  in 
the  Fountain  circuit  court,  by  the  appellees,  as  plaintifEs, 
against  the  appellant  and  the  Indianapolis,  Bloomington 
and  Western  Railway  Company,  as  defendants.  Appel- 
lees' complaint  counted  upon  appellant's  written  promise 
to  pay  the  said  railway  company  the  sum  set  opposite  his 
name,  alleged  to  have  been  one  hundred  dollars,  for  the 
purpose  of  aiding  and  assisting  said  company  in  the  con- 
struction of  a  railroad  from  Indianapolis  to  Danville, 
Illinois,  upon  the  condition  that  the  subscription  should 
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not  be  due  and  payable  until  said  railroad  was  completed 
and  in  running  order,  from  Indianapolis,  to  the  town  of 
Covington,  Indiana.  And  it  was  alleged  in  said  com- 
plaint that  before  the  commencement  of  this  action  the 
said  railroad  was  completed  and  in  running  order,  from 
Indianapolb,  to  flaid  town  of  Covington,  that  said  railway 
company  had  assigned  and  delivered  said  subscription  to 
the  appellees,  and  it  was  made  a  defendant  to  answer  as 
to  its  interest  in  said  subscription,  and  that  said  subscrip- 
tion was  then  due  and  payable  and  remained  wholly 
unpaid.  Issues  were  formed  on  this  complaint,  and  a 
tnal  was  had  in  the  Fountain  circuit  court,  which  resulted 
in  a  finding  and  judgment,  on  September  9th,  1871,  in 
favor  of  the  appellees,  and  against  appellant,  for  one  hun- 
dred and  six  dollars  and  costs  of  suit. 

From  this  judgment,  appellant  prosecuted  an  appeal  in 
this  court,  the  result  of  which  appeal  was  a  judgment  by 
this  court,  at  its  May  term,  1873,  reversing  the  judgment 
of  the  Fountain  circuit  court,  and  remanding  the  cause 
for  a  new  trial  and  for  further  proceedings.  The  decision 
of  the  cause  by  this  court  was  reported,  under  its  present 
title,  in  42  Ind.  103.  In  announcing  and  giving  the  rea- 
sons for  the  decision  of  this  court,  Gsbobn,  J.,  said:  ^'  The 
subscription,  as  set  out  in  the  bill  of  exceptions,  is  for  one 
dollar.  There  is  no  averment  in  the  complaint  of  any 
mistake  or  any  evidence  relative  to  the  amount  subscribed, 
except  the  subscription  itself.  It  was  for  one  dollar,  and 
not  for  one  hundred  dollars  as  claimed  by  the  appellees. 
The  finding  of  the  court  was  for  too  much,  and  a  new 
trial  ought  to  have  been  granted." 

On  the  return  of  this  cause,  from  this  court,  to  said 
Fountain  circuit  court,  the  appellees,  with  leave  of  the 
latter  court,  filed  an  additional  second  paragraph  of  their 
complaint,  alleging  therein,  in  substance,  the  same  mat- 
ters which  had  been  alleged  in  their  original  complaint, 
and  these  additional  averments :  ^^  plaintiflb  aver  that  the 
figures  opposite  the  signature  of  said  defendant,  Lewis 
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A.  Lucas,  mean,  and  at  the  time  of  signing  the  said  in- 
strument were  intended  by  said  Lucas  to  mean,  one  hun- 
dred dollars ;  but  that  by  some  inadvertence  or  mistake 
the  amount  was  written  in  such  a  way  as  to  appear  upon 
its  fa<5e  as  one  dollar,  the  figure  '  1/  only,  being  put  in  the 
column  for  dollars,  and  the  balance  being  put  in  the  col- 
umn for  cents ;  but  that,  at  the  time  of  making  the  afore- 
said contract,  the  intention  of  said  parties  was  that  the 
said  subscription  was  and  should,  be  for  one  hundred 
dollars." 

Appellant  then  moved  the  said  court,  in  writing,  to 
strike  out  from  said  second  paragraph  of  appellees'  com- 
plaint the  said  additional  averments  above  recited;  but 
appellant  assigned  no  cause  or  reason,  in  his  said  motion, 
why  the  same  should  be  granted.  The  court  below  over- 
ruled said  motion,  and  to  this  decision  appellant  excepted. 
And  appellant  answered  the  said  second  paragraph  of 
appellees'  complaint  by  a  general  denial.  And  the  action 
being  at  issue;  on  appellees'  application  the  venue  thereof 
was  changed  to  the  court  below. 

And  the  action  was  tried  in  the  court  below,  by  the 
court,  without  a  jury ;  which  trial  resulted  in  a  finding 
for  the  appellees,  against  the  appellant,  in  the  sum  of  one 
hundred  and  twenty  dollars.  And  upon  written  causes 
filed,  appellant  moved  the  court  below  for  a  new  trial  of 
the  action,  which  motion  was  overruled  by  the  court,  and 
to  this  decision  appellant  excepted.  And  judgment  was 
rendered  by  the  court  below,  upon  its  finding,  in  favor  of 
the  appellees,  and  against  the  appellant,  from  which  this 
appeal  is  now  prosecuted. 

In  this  court,  the  appellant  has  assigned  the  following 
alleged  errors : 

1.  The  court  below  erred  in  overruling  appellant's 
moticm  to  strike  out  part  of  the  second  paragraph  of 
appellees'  complaint;  and, 

2.  The  court  below  erred  in  overruling  appellant's 
motion  for  a  new  trial  of  the  action. 
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As  before  stated,  no  cause  or  reason  whatsoever  was 
stated  or  assigned  in  appellant's  motion  to  strike  oat,  why 
the  same  should  be  sustained.  In  such  a  case,  in  our 
opinion,  it  was  not  the  duty  of  the  court  below,  nor  is  it 
any  part  of  our  duty,  to  search  for  or  to  conjecture  the 
cause  or  reason  for  appellant's  motion  to  strike  out.  Xf 
the  appellant  had  no  cause  or  reason  for  making  his 
motion,  or  if,  having  such  cause  or  reason,  he  could  not 
and  did  not  state  the  same  in  a  clear  and  intelligible  man- 
ner, in  either  case  the  court  below  correctly  overruled  his 
motion ;  and  if  the  record  should  disclose,  as  it  does  in 
this  cause,  such  a  case  as  the  one  stated,  the  decision  of 
the  court  below  in  overruling  such  motion  will  not  be 
reviewed  bv  this  court. 

In  appellant's  motion  for  a  new  trial  of  this  action,  he 
alleged  four  different  causes  for  such  new  trial,  as  follows : 

First.  The  finding  and  decision  of  the  court  below 
were  not  sustained  by  sufficient  evidence ; 

Second.  The  said  finding  and  decision  were  contrary 
to  law; 

Third.  The  damages  assessed  by  the  court  below  were 
excessive;  and, 

Fourth.  Error  of  the  court  below  in  admitting  the 
evidence  of  George  Glasscock,  a  witness  for  appellees, 
over  the  appellant's  objection  on  the  ground  that  it  was 
irrelevant  to  the  issues,  and  excepted  to  at  the  time. 

It  does  not  appear  in  the  record,  elsewhere  than  in  ap- 
pellant's motion  for  a  new  trial,  that  he  objected  to  Glass- 
cock's evidence  on  the  trial,  upon  any  ground,  or  that  the 
court  below  overruled  such  objection  or  that  the  appel- 
lant excepted  to  any  such  ruling. 

Glasscock  testified,  in  substance,  that  he  resided  in 
Fountain  county,  Indiana,  and  was  acquainted  with  ap- 
pellant, Lucas;  that  he  was  the  appellees'  agent,  and 
called  on  appellant  for  payment,  in  1870,  after  the  road 
was  completed ;  that  he  said  to  appellant, — ^^  Your  dona- 
tion is  one  hundred  dollars,"  and  he  did  not  deny  its 
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being  one  handred  dollars ;  that  he  said  he  had  bought 
some  men's  time,  who  had  worked  on  the  railroad ;  that 
he  had  some  thirty  dollars  of  claims  that  he  wanted  to 
get  allowed  on  it ;  that  witness  did  not  know  whether  it 
was  up  in  the  old  town  or  down  at  Stirling  he  first  spoke 
to  appellant  about  it ;  the  first  time  was  in  September, 
1870,  the  second  time  about  Christmas,  1870;  the  third 
time  witness  saw  appellant,  he  looked  at  it  and  said  it 
looked  like  one  dollar;  that  witness  asked  appellant  if  he 
would  say  that  he  had  made  a  subscription  of  one  dollar; 
that  he  laughed ;  that  witness  wanted  a  hundred  dollars 
of  appellant ;  that  he  said  at  that  time  he  was  going  to 
stand  a  law-suit,  and  that  this  was  at  Stirling,  and  was 
after  Christmas,  about  January,  1871. 

This  was  all  of  Glasscock's  evidence,  and  related  en- 
tirely to  conversations  between  the  appellees'  agent  and 
appellant  about  the  subject-matter  of  the  action.  This 
evidence  was  certainly  not  irrelevant,  and  that  was  the 
ground  on  which  appellant  objected  to  its  admission.  The 
court  below  committed  no  error  in  admitting  Glasscock's 
evidence. 

We  have  carefully  examined  the  evidence  upon  the 
trial  of  this  cause,  which  is  properly  in  the  record,  and  in 
our  opinion  the  finding  of  the  court  below  was  fully  sus- 
tained by  sufficient  evidence  and  was  not  contrary  to  law, 
and  the  damages  assessed  by  the  court  were  not  excessive. 

We  find  no  error  in  the  record  and  no  merit  in  the 
appeal. 

The  judgment  of  the  couit  below  is  affirmed,  with  ten 
per  cent,  damages,  at  the  appellant's  costs. 
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Bastabdy.— former  A4ffidioaiiion.-—AiebMm)^^  nf  Eeoord  that  Mam- 
teiumcefor  Ba&tard  has  been  Provided, — Evidenee. — Juri9dieHon,-T~Seccndary 
Smdenee, — The  defendant  in  a  proeecntion  for  bastardy  filed  a  special 
plea  of  a  former  adjudication  of  such  cause  before  a  justice  of  the  peace, 
attaching  to  such  plea  as  part  thereof  a  duly  certified  transcript  of  the 
record  of  such  proceedings.  On  the  trial  thereof  he  ofiered  in  evidence, 
under  such  plea,  the  original  record  of  the  justice  before  whom  such 
alleged  former  adjudication  was  had,  showing  a  prosecution  for  bastardy 
between  the  same  relatriz  and  defendant,  the  verified  complaint  of  the 
former,  the  appointment  of  a  special  constable,  the  issuing  to  such  con- 
stable, by  name,  and  the  service  and  return  by  him,  of  a  warrant  for 
the  arrest  of  the  defendant,  the  appearance  of  the  relatrix  and  defendant 
and  the  examination  of  the  former  on  the  trial  of  such  cause,  the  redu- 
cing of  her  statement  to  writing,  a  finding  that  the  defendant  was  the 
father  of  the  bastard,  the  reoognixing  of  the  defendant,  with  sure^,  to 
appear  in  the  circuit  court  to  answer  to  such  charge,  and  the  dismissal| 
by  the  relatrix,  of  such  cause,  on  her  acknowledgment  of  record  that  the 
defendant  had  made  satisfactory  provision  for  the  maintenance  of  such 
bastard. 

Heidj  that  such  record  showed  said  justice  to  have  had  jurisdiction  of  the 
subject-matter  q^  and  parties  to,  such  suit,  and,  accompanied  by  the  ad- 
mission of  the  relatrix  that  the  cause  therein  adjudicated  was  identical 
with  the  one  on  trial,  should  have  been  admitted  in  evidence. 

Heldf  also,  thaf  where  a  certified  copy  of  such  record  is  admiasible  in  evi- 
dence, the  original  is  likewise  admissible. 

Same. — ArreeL — Juttiot  q^  the  Peace, — Powere  of. — ^In  a  prosecution  in  bas- 
tardy, the  justice  before  whom  it  is  commenced  has  the  power  to  issue  a 
warrant  for  the  arrest  of  the  defendant. 

8amx. — Judgment  <^  Juttioe  qf  the  PeoM, — Appeal  from. — A  judgment  ren- 
dered by  a  justice  of  the  peace,  in  a  prosecution  for  bastardy,  that  the 
"defendant  is  discharged  from  custody"  and  ''that  the  relatrix  do  pay 
the  costs  of  this  suit",  though  informal,  was  one  from  which  the  plain- 
tifif  could  appeal. 

Same. — Eoidence. — J^idgment. — Horn  AUaeked  OoOateraikf. — ^The  record  of  a 
court  having  jurisdiction  of  the  subject-matter  of,  and  parties  to,  an  ac- 
tion is  conclusive  evidence  of  the  facts  therein  set  forth  pertinent  to  the 
issues  there  tried,  and  the  judgment  therein  rendered  can  not  be  attacked 
collaterally,  except  for  fraud  practised  in  obtaining  it 

Same. — Appointment  of  Special  Oonetable, — How  Made. — ^An  appointment  of 
a  special  constable  by  a  justice  of  the  peace  need  not  be  made  in  writii^, 
but  must  be  noted  on  his  docket,  either  before  or  after  such  appointment 
is  made. 
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Prom  the  Montgomery  Circuit  Court. 

J.  McCdbe,  for  appellant. 

J.  jB.  Courtney  and  —  Panly  for  appellee. 

Perkins,  J. — On  the  9th  day  of  December,  1874,  a  pros- 
ecution for  bastardy  was  commenced  against  George  W. 
Britton,  on  complaint  made  by  Isophene  Miller,  an  adult, 
before  Richard  Canine,  a  justice  of  the  peace.  The  cause 
was  taken,  by  change  of  venue,  before  B.  R.  Russell,  also 
a  justice  of  the  peace,  by  whom  it  was  heard. 

The  defendant  filed  the  following  answer  before  Mr. 
Justice  Russell : 

First.    The  general  denial; 

Second.  "And  for  further  and  other  answer  herein, 
and  in  bar  of  the  plaintiff's  complaint,  defendant  says 
that  heretofore,  to  wit,  on  the  24th  day  of  May,  1878,  and 
before  one  John  "W.  Ramsey,  a  justice  of  the  peace  of 
Union  township,  in  Montgomery  county  and  State  of  In- 
diana, and  in  a  court  of  competent  jurisdiction,  all  the 
matters  and  things  contained  in  plaintiff's  complaint  were 
fully  adjudged  and  determined,  in  a  case  in  which  the 
State  of  Indiana,  on  relation  of  Isophene  Miller,  was 
plaintiff,  and  George  W.  Britton  was  defendant,  in  a  com- 
plaint for  bastardy,  which  said  cause  is  by  the  same  rela- 
trix  and  against  the  same  defendant,  and  is  for  the  identi- 
cal same  cause  of  action ;  which  said  cause  of  action  was 
heard,  adjudged  and  fdlly  determined  before  said  justice, 
by  and  between  this  relatrix  and  this  defendant;  and  this 
relatrix,  being  then  of  full  age,  did  then  and  there,  of  her 
own  motion,  enter  and  sign  her  receipt,  and  caused  the 
same  to  be  entered  of  record  in  open  court,  that  this  de- 
fendant, George  W.  Britton,  had  made  full  and  ample 
provision  for  the  maintenance  of  her  bastard  child,  to  her 
full  and  entire  satisfaction,  and  then  and  there,  of  her  own 
consent,  in  open  court,  caused  the  said  proceedings  to  be 
dismiseed.  That  then  and  there  a  decision  was  duly  given 
for  the  dismissal  of  said  proceedings  in  bastardy,  a  cerli- 
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fied  copy  of  which  is  herewith  filed  and  made  a  part 
hereof,  marked  ^  exhibit  A.'  And  defendant  says  that  by 
reason  of  the  said  former  adjudication  the  relatrix  herein 
is  estopped  and  barred  from  farther  prosecuting/'  etc., 
and  he  demands  judgment  accordingly,  and  for  costs. 

^^  Exhibit  A"  accompanied  the  answer  and  appears  later 
in  this  opinion.  This  answer  was  sworn  to.  Plaintifif 
replied  in  denial  of  the  answer,  and  also  specially. 

The  justice  hearing  the  cause,  Russell,  on  motion, 
struck  out  the  special  reply,  held  the  former  proceedings 
before  Justice  Ramsey  a  bar  to  the  proceedings  before 
him,  Russell,  and  gave  judgment  in  this  form : 

^^  Defendant  is  discharged  from  custody ;  and  it  is  fur- 
ther ac^udged  that  the  relatrix  do  pay  the  costs  of  this 

suit,  taxed  at . 

"  Btbon  R.  Russell,  J.  P.* 

An  appeal  was  taken  to  the  proper  circuit  court. 

In  the  circuit  court  the  plaintiff  demurred  to  the  second 
paragraph  of  answer  filed  before  Justice  Russell  and 
copied  above,  being  the  answer  of  satisfaction  acknowl- 
edged in  court  before  Justice  Ramsey.  The  demurrer 
was  overruled. 

The  plaintiff  then  replied  to  the  paragraph ; — 

First.    In  denial ; 

Second.  That  the  acknowledgment  of  satisfaction  and 
other  proceedings,  alleged  in  said  paragraph  to  have  been 
had  before  Justice  Ramsey,  were  fraudulent,  setting  out 
the  facts.  A  demurrer  to  the  second  paragraph  of  reply 
was  overruled.  The  cause  was  submitted  to  a  jury.  Two 
issues  were  to  be  tried,  involving  the  questions, — 

First.  Was  the  defendant  the  father  of  the  bastard 
child? 

Second.  Had  there  been  a  prior  satisfaction,  obtained 
without  fraud,  entered  on  the  docket  of  Justice  Ramsey? 

After  the  plaintiff  had  closed  her  evidence  in  chief,  the 
defendant  introduced  John  W.  Ramsey,  the  justice  of  the 
peace  before  whom  proceedings  in  bastardy  were  first  had^ 
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and  in  which  the  acknowledgment  of  BatiBfaction  was 
entered,  who  stated :  ^'  I  am  a  justice  of  the  peace  of 
Union  township,  in  Montgomery  county,  Indiana,  and 
was  such  justice  on  the  24th  day  of  May,  1873."  Said 
witness  then  produced  a  book  and  said,  ^'  this  is  my  dock* 
et."  The  witness  was  then  asked  to  turn  to  the  page  on 
which  was  recorded  the  case  of  the  State  of  Indiana,  on 
the  relation  of  Isophene  Miller,  against  George  W.  Brit- 
ton. After  turning  to  the  page,  the  witness  was  asked  to 
read  the  record  in  said  cause,  to  the  reading  of  which 
record  in  evidence  the  relatrix  objected,  on  the  ground 
that  it  waA  irrelevant  because  it  did  not  appear  from  said 
record  that  said  justice  had  jurisdiction  of  the  persons  of 
the  parties  or  of  the  subject-matter,  and  the  court  sus- 
tained the  objection  and  excluded  the  whole  of  said  record 
from  the  jury  as  evidence,  which  record  reads  as  follows, 
to  wit: 

^^  The  State  of  Indiana,  County  of  Montgomery.  Be- 
fore J.  H.  Ramsey,  Justice  of  the  Peace,  Union  township. 

^^  State  of  Indiana,  on  the  relation  of  Isophene  Miller,  v. 
George  W.  Britton.    Complaint  for  Bastardy. 

"  *  Isophene  Miller  complains  of  George  W.  Britton,  and 
says  that  on  the  fifth  (5th)  day  of  May,  A.  D.  1873,  she  was 
delivered  of  a  bastard  child  which  is  now  living,  and  that 
said  George  W.  Britton  is  the  father  of  said  child. 

(Signed)  ^^^Isophbnb  Millbr.' 

^<  May  24th,  1873.  Isophene  Miller  this  day  made  com- 
plaint that  she  has  been  delivered  of  a  bastard  child,  and 
that  George  W.  Britton  is  the  father  of  said  child ;  her 
said  accusation  was  reduced  to  writing  by  me  and  sworn 
to  by  her,  and  I  then  issued  a  warrant  for  said  George  W. 
Britton,  and  delivered  it  to  William  Britton,  special  con- 
stable, appointed  and  sworn  to  act  as  special  constable  in 
said  cause. 

«  May  24th,  1873.  With  the  body  of  George  W,  Britton, 
the  said  constable  returned  the  warrant  endorsed  as  fol- 
lows, to  wit : 
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**  ^  I  have  the  body  of  the  within  named  in  conrt. 

"  *  Bbitton,  Sp.  Con/ 
"  The  said  Isophene  Miller  was  duly  sworn  and  exam- 
ined by  me,  in  the  presence  of  the  said  George  W.  Brit- 
ton,  and  the  examination  reduced  to  writing  by  me  and 
filed.    Finding  said  complaint  true,  it  is  ordered  and  ad- 
judged that  he,  the  said  George  W.  Britton,  enter  into  a 
recognizance  in  the  sum  of  three  hundred  dollars  for  his 
appearance  at  the  next  term  of  the  circuit  court  of  Mont- 
gomery county,  to  answer  said  complaint  and  abide  the 
order  of  the  court  thereon.    The  said  George  W.  Britton, 
with  Edward  G.  Rowe,  entered  into  recognizance  accord- 
ingly. J.  W,  Ramsst,  J.  P." 
"Dated  this  24th  day  of  May,  1878." 
The  next  entry  upon  the  justice's  docket  was  this : 
"I,  Isophene  Miller,  do  hereby  dismiss  the  prosecution 
instituted  in  the  name  of  the  State  of  Indiana,  by  me, 
against  George  W.  Britton ;  and  I  hereby  enter  of  record 
my  admission  that  the  said  George  W.  Britton  has  made 
full  provision  for  the  maintenance  of  the  said  bastard 
child,  to  my  full  satisfaction. 

"  ISOPHBinS  MiLLBR." 

It  was  here  admitted  by  the  relatrix  that "  the  said  rec- 
ord of  said  justice  related  to  the  same  identical  bastard 
child  mentioned  in  the  complaint  in  the  present  suit,  and 
that  the  parties  to  the  present  suit  were  the  identical  same 
parties,  plaintifi'  and  defendant,  mentioned  in  the  offered 
record,  and  that  it  was  for  the  identical  same  cause  of 
action  mentioned  in  this  suit." 

To  which  ruling  of  the  court  in  excluding  said  record 
the  defendant  excepted.  Verdict  against  the  defendant; 
motion  for  a  new  trial  overruled  and  judgment  on  the 
verdict.  "^ 

The  record  of  Justice  Ramsey,  which  the  court  reftised 
to  admit  in  evidence,  corresponds  with  the  transcript  of 
said  record  and  acknowledgment  which  was  filed  as  an 
exhibit  with  the  second  paragraph  of  defendant's  answer ; 
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the  only  differenoe  being  that  the  exhibit  has  the  certifi- 
cate of  the  jastice,  appended  to  the  transcript  of  the  pro- 
ceedings including  the  acknowledgment  of  satisfaction, 
that  it  is  a  trae  transcript,  etc. 

The  second  paragraph  of  answer,  based  upon  the  record 
of  the  justice  which  was  rejected  as  evidence,  it  will  be 
recollected  was  held  good  on  demurrer. 

A  great  many  questions  were  raised,  decided  and  re- 
served in  the  circuit  court,  for  reexamination  here,  which  it 
will  hardly  be  proper  and  is  entirely  unnecessary  for  us 
to  notice.    The  case  was  hotly  contested  on  both  sides. 

Some  general  propositions  may  be  stated. 

The  plaintifi*  may  appeal  in  a  bastardy  case.  Glenn  v. 
The  State,  ex  rel,  etc.,  46  Ind.  868. 

The  judgment  in  this  case,  by  Mr.  Justice  Russell, 
was  informal,  but  it  was  a  judgment  that  might  be  29- 
pealed  from.    Brewer  v.  Murray,  7  Blackf.  667. 

The  question  on  which  the  decision  of  thb  case  depends 
is,  did  the  court  below  err  in  rejecting  as  evidence  the 
judgment  of  Esquire  Ramsey  ? 

"  The  record  of  a  justice  of  the  peace  is  conclusive  evi- 
dence of  the  facts  set  forth  therein,  and  such  record  can 
not  be  contradicted  by  a  pleading,"  {Larr  v.  The  State,  ex 
reL,  etc.,  46  Ind.  864,)  as  to  matters  pertinent  to  the  issues 
tried. 

The  judgment  of  a  court  having  jurisdiction  of  the 
subject-matter  and  of  the  parties,  however  irregular,  is 
not  void,  and  can  not  be  impeached  collaterally.  Evans 
V.  Ashby,  22  Ind.  15.  But  where  the  court  has  no  juris- 
diction, its  proceedings  are  void.  Taylor  v.  Conner,  7  Ind. 
116 ;  Loeb  v.  Mathis,  87  Ind.  806.  And  the  record  of  a 
court  of  limited  jurisdiction  must  affirmatively  disclose 
such  a  state  of  facts  as  warrants  the  exercise  of  jurisdiction. 
Cobb  V.  The  State,  27  Ind.  183.  A  judgment,  however,  it 
should  be  remembered,  may  be  attacked  for  fraud.  Lfce 
V.  Back,  30  Ind.  148 ;  De  Armond  v.  Adams,  26  Ind.  455. 

In  the  case  in  which  the  record  was  rejected  as  evi- 
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dence,  the  case  before  Esquire  Ramsej.,  the  justice  had 
jurisdiction  of  the  subject-matter ;  that  is,  he  had  power 
to  hear  a  complaint  in  bastardy.  The  justice  appears  to 
have  acquired  jurisdiction  of  the  person.  He  appointed 
a  special  constable,  as  is  shown  by  the  transcript;  the 
warrant  was  issued  to  him,  the  appointee,  as  such,  by  name, 
and  was  duly  served  and  returned ;  the  hearing  of  the  cause 
appears  to  have  been  regular,  and  so  does  the  recogniza- 
tion,  and  the  entry  of  satisfaction  by  the  mother  of  the 
bastard  child.  Gipe  v.  The  State^  ex  rd.j  etc,  40  Ind.  158 ; 
Dodd  V.  Ttie  StaUj  ex  rel.,  etc.,  80  Ind.  76 ;  Gamer  v.  Cook, 
80  Ind.  881. 

The  appointment  of  a  special  constable  need  not  be 
made  in  writing,  (2  R.  S.  1876,  p.  688,  sec.  110,)  but  it  must 
be  noted  upon  the  docket ;  and  if  not  noted  at  the  time 
it  is  made,  it  may  be  done  afterwards.  McLain  v.  MaJtlockj 
7  Ind.  525 ;  Dietrichs  v.  SchaWy  48  Ind.  175,  and  cases  cited. 

The  point  is  made  that,  instead  of  offering  the  original 
record  of  the  justice  of  the  peace  in  evidence,  the  defend- 
ant should  have  offered  the  certified  transcript,  made  an 
exhibit  in  the  second  paragraph  of  his  answer.  We  think 
that,  where  a  copy  might  have  been  evidence,  the  original 
would  not  have  been  inadmissible.  7%^  Madisorty  etc.,  JZ. 
JJ.  Co.  V.  Whiteselj  11  Ind.  55.  See  Wiseman  v.  Rising er, 
14  Ind.  461 ;  IndianapoliSy  etc.,  R.  B.  Co.  v.  Jewett,  16  Ind. 
273 ;  Jenkins  v.  ParkhiU,  25  Ind.  478 ;  Green  v.  The  City 
of  Indianapolis,  25  Ind.  490 ;  Alien  v.  The  City  of  Vin- 
cennes,  25  Ind.  581. 

As  to  the  power  of  the  court  to  cause  the  arrest  of  the 
defendant  during  the  pendency  of  proceedings,  see  Walker 
V.  The  State,  ex  rd.,  etc.,  6  Blackf.,  1,  and  MeUon  v.  The 
State,  ex  rd.,  etc.,  .9  Ind.  452. 

The  judgment  is  reversed  and  cause  remanded  for 
further  proceedings  in  accordance  with  this  opinion. 


Petition  for  a  rehearing  overraled. 
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Barker  v.  Hinb  bt  al. 

JlJBOB. — Taiesmnm. — Ghattenge. — ^That  a  juror  has  aerred  aa  a  talesman 
npon  any  jury  empanelled  in  the  circuit,  superior  or  criminal  court  of  a 
county,  within  one  year  preyious  to  the  time  when  he  is  again  sum- 
moned to  serve  as  a  juror  in  one  of  said  courts,  is  good  ground  as  a 
challenge  for  cause. 

From  the  Hamilton  Circuit  Court 

W.  Garver  and  J.  S.  Losey^  for  appellant. 

NiBLACKy  J. — This  was  a  suit  by  the  appellant,  against 
the  appellees,  on  a  promissory  note  for  eighty  dollars. 
There  was  an  answer  in  two  paragraphs. 

Each  paragraph  set  up,  in  a  somewhat  different  form, 
that  the  note  was  given  for  the  purchase  of  a  mare,  by  the 
said  Allen  L.  Hine,  from  the  appellant,  which  was  repre- 
sented and  warranted  to  be  sound  and  in  good  condition ; 
but  which  was,  in  fiEict,  sore,  lamed  and  diseased,  and 
proved  to  be  of  no  value  whatever. 

There  was  a  reply, — 

Ist.    In  general  denial ; 

2d.  Setting  up  a  former  acy  udication  before  a  justice  of 
the  peace. 

There  was  a  trial  by  a  jury,  followed  by  a  verdict  and 
judgment  for  the  appellees,  at  the  November  term,  A.  D. 
1874,  of  the  court  below. 

When  the  cause  came  on  for  trial,  the  panel  of  the 
jury  not  being  full,  the  court  directed  the  sheriff  to  sum- 
mon, from  amongst  the  citizens  of  the  county,  other  suita- 
ble persons  to  fill  the  panel,  and  thereupon  the  sheriff 
summoned  and  brought  into  court,  amongst  others,  Joseph 
Booth  and  William  Bragg,  to  fill  such  panel.  The  appel- 
lant then  proceeded  to  interrogate  the  said  Booth  and 
Bragg  as  to  their  qualifications  as  jurors,  and  particularly 
as  to  whether  either  of  them  had  served  on  any  jury  in 
that  court,  within  a  year  preceding  that  time.  The  said 
Booth  answered  that  he  had  not  served  on  the  regular 
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panel  of  any  jury  during  that  time,  but  that  he  had  served 
as  a  juror  in  the  trial  of  a  cause,  in  that  court,  during  the 
preceding  May  term.  The  said  Bragg  answered  that  he 
had  not,  either,  served  on  the  regular  panel  of  any  jury 
during  that  time,  but  that  he,  also,  had  served  as  a  juror  in 
said  court  in  the  trial  of  one  cause,  during  the  said  May 
term  then  immediately  preceding. 

The  appellant  thereupon  severally  challenged  the  said 
Booth  and  the  said  Bragg,  as  being  incompetent  to  serve 
as  jurors  in  said  cause,  and  moved  that  both  of  them  be 
severally  set  aside  and  excluded  from  acting  as  such  jurors. 
The  court  overruled  the  challenges  and  accompanying 
motion  of  the  appellant,  and,  over  his  objection,  permitted 
the  said  Booth  and  Bragg  to  be  sworn  and  to  serve  as 
jurors  on  the  trial  of  the  cause. 

This  ruling  of  the  court,  as  regards  the  competency  of 
these  jurors,  is  complained  of  by  the  appellant,  and  the 
record  presents  it  as  a  question  for  our  consideration  here. 

It  has  been  provided,  in  substance,  that  it  shall  be  un- 
lawful for  any  officer  of  any  circuit  court,  superior  court 
or  criminal  court  of  this  state,  to  select  any  person  to  serve 
as  a  talesman  upon  any  jury  therein,  who  has  served  as  a 
juror  in  any  of  said  courts  of  the  county  during  the  year 
immediately  preceding  such  selection;  and  should  any 
person  be  selected  contrary  to  the  provisions  of  the  law 
thus  enacted,  it  shall  be  a  sufficient  cause  for  challenge  as  to 
such  person.  See  section  two  of  the  act  of  March  8th, 
1878,  concerning  petit  jurors.    2  R.  8. 1876,  p.  81. 

A  juror,  therefore,  who  has  served  as  a  talesman  upon 
a  jury  at  a  previous  term  of  any  one  of  said  courts  of  his 
county,  above  enumerated,  within  a  year  prior  to  the  time 
at  which  he  is  again  summoned  to  serve,  may  be  chal- 
lenged for  that  cause.  See  Christie  v.  The  StaJte^  4A  Ind. 
408 ;  Kassebaum  v.  The  State^  45  Ind.  277 ;  Demaree  v.  The 
State,  45  Ind.  299 ;  and  Wiliiams  v.  The  State,  46  Ind.  299. 
These  cases  decide  the  precise  point  involved,  in  favor  of 
the  appellant. 
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The  court  manifestly  erred  in  overruling  the  appellant's 
challenges  to  the  said  Booth  and  Bragg  as  jurors,  and  for 
that  cause  the  judgment  below  must  be  reversed. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 


Block  et  al.  v.  Ebner. 

IiAinxLOBD  Ain>  Tenant. — CknenanU  to  RepaHr. — GcmiiaiMmg  CknenaaU, — A 
oovenftnt  bj  the  lessor  in  a  written  lease,  to  keep  the  demised  premises 
in  repair  during  the  term  granted,  is  a  continaing  covenant  liable  to 
successive  breaches,  for  each  of  which,  on  its  occurring,  an  action  may  be 
maintained  by  the  lessee. 

Same. — Bmeh  €f  Qmtimmg  CboeiicMt.— ^efton. — Damaget, — ^In  an  action 
for  damages  resulting  from  a  breach  of  a  continuing  covenant  in  a  writ- 
ten lesse,  the  recovery  should  not  include  damages  which  may  aocme 
thereafter  during  the  remainder  of  the  term. 

Bame. — Swxasive  Aetions  for  Some  Breach, — Former  AdjudicaHon, — A  con- 
tinuance of  a  breach  of  a  continuing  covenant,  after  the  commencement 
of  a  suit  for  damages  therefor,  is,  in  law,  a  renewal  thereof,  for  which 
another  action  may  be  maintained ;  and  a  recovery  in  the  former  is  no 
bar  to  the  latter  action. 

8ahb. — Action  on  Covenant  for  Beni, — Counter-Claim  for  Breach  of  Cbreiumi 
to  Bepair. — Wher&  a  written  lease,  containing  a  continuing  covenant  by 
the  lessor  to  repair,  contains  also  a  covenant  by  the  lessee  for  the  pay- 
ment of  a  stipulated  rent  at  specified  times,  in  a  suit  by  the  lessor,  against 
the  lessee,  to  recover  for  a  breach  of  the  covenant  for  the  payment  of 
rent,  the  lessee  may  set  up  a  counter-claim  for  damages  for  a  breach  of 
the  covenant  to  repair,  notwithstanding  the  fact  that  in  a  former  action 
to  recover  rent  for  a  former  period,  the  lessee  recovered  damages  on  a 
counter-claim  for  a  breach  of  such  covenant  to  repair. 

Pbactice. — Motion  for  New  THcd, — Beeord, — Appeal  to  Supreme  Cburt — ^A 
motion  for  a  new  trial  of  a  cause  is  part  of  the  record  on  appeal  to  the 
supreme  court,  without  being  made  so  by  a  biU  of  exoeptiona. 

From  the  Knox  Circuit  Court. 

G.  G.  Beily,  W.  C.  Johnson,  S.  W.  Short  and  J.  S.  Priteh" 
ettj  for  appellants. 
F.  W.  Viehej  for  appellee. 


NOVEMBER  TERM,  1876.  546 

Block  etciLv,  Ebner. 

■    II  «  ■  ■*  III  <      <     ,  m 

Perkins,  J. — ^Appellee  leased  to  appellants,  for  the  term 
of  three  years,  with  privilege  of  five,  at  the  annual  rent 
of  fifteen  hundred  dollars,  payable  quarterly,  the  follow- 
ing premises:  "The  buildings  and  grounds  thereunto  be- 
longing, being  heretofore  known  and  designated  as  the 
Harrison  Brewery,  situated  in  the  city  of  Vincennes,  Stat6 
of  Indiana,  together  with  all  the  appurtenances  and  nec- 
essary fixtures  thereunto  belonging  *  *  *,  And  the 
lessor  further  agrees  to  keep  said  building,  (except  the 
cellar  and  washhouse  flooring,)  during  the  continuance 
of  this  leaae  or  any  renewal  thereof,  in  good  order  and 
repair,  ..d  .hould'^Ud  preoiUe.  r^mrf  «.y  .Mention 
or  repairs  before  said  lessees  enter  the  same  and  take  pos- 
session, said  lessor  agrees  to  make  the  same  at  his  own 
expense."  The  lease  became  operative  on  the  15th  day 
of  October,  1872. 

This  suit  was  brought  by  appellee,  against  appellants, 
for  three  hundred  and  seventy-five  dollars,  being  the 
amount  due  for  the  fourth  and  last  quarter  of  the  first 
year's  rent. 

The  appellants  answered  by  way  of  counter-claim,  ad- 
mitting the  lease  and  the  unpaid  quarter's  rent,  etc.,  but 
they  averred  that  appellee  had  broken  the  covenants  in 
said  lease,  on  his  part  to  be  performed,  in  this ;  that,  al- 
though specially  requested,  etc.,  he  had  not  put  and  kept 
in  repair  said  brewery,  and  that  in  consequence  of  appel- 
lee's  neglect  to  do  so,  the  loss  appellants  had  sustained 
during  the  said  fourth  quarter,  for  the  rent  of  which  this 
suit  was  brought,  had  been  the  large  sum  of  six  thousand 
dollars,  for  the  excess  of  which,  over  the  stipulated  rent 
of  said  quarter,  they  claimed  judgment. 

The  appellee  replied  to  this  counter-claim  thus ;  That 
in  August,  1873,  he,  the  appellee,  sued  the  appellants  for 
the  rent  due  for  the  first  three  quarters  of  the  first  year 
of  said  lease,  ending  July  15th,  1873 ;  that  the  appellants, 
the  lessees,  then  and  in  that  suit  set  up  a  claim  for  dam- 
VoL.  LIV.— 55 
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ageB  for  the  same  breaches  of  the  covenants  in  the  lease 
by  the  lessor,  alleged  in  this  suit;  that  under  proper  issues 
the  cause  was  tried  and  the  appellants,  the  lessees,  recov- 
ered judgment  against  the  appellee,  the  lessor,  for  fifteen 
hundred  dollars  damages,  which  judgment  remains  in 
TuU  force,  etc. 

There  was  a  trial  by  jury  in  the  cause  now  before  us, 
verdict  for  the  plaintiff  for  the  quarterns  rent  sued  for, 
and  the  following  motion  for  a  new  trial  was  filed : 

^'  The  defendants  move  the  court  for  a  new  trial,  because 
the  verdict  of  the  jury  is  contrary  to  law; 

**  2.    Because  it  is  contrary  to  the  evidence ; 

"8.  Because  of  error  occurring  at  the  trial  and  ex- 
cepted to  by  the  defendants  in  this ;  that  the  court  erred 
in  giving  to  the  jury  instructions  numbered  one,  two, 
three  and  four,  each,  respectively." 

The  motion  was  overruled  and  judgment  rendered.  Ex- 
ception was  taken,  and  sixty  days  were  given  in  which  to 
file  a  bill  of  exceptions. 

On  the  trial,  after  the  defendants  had  closed  their  evi- 
dence, the  plaintiff'  gave  in  evidence  the  record  of  the 
former  trial  and  judgment,  set  up  in  his  reply.  That  cause 
was  tried  in  September,  1878.  The  cause  of  action  alleged 
in  the  complaint  in  that  cause  was  rent  due  and  unpaid 
for  the  first  three  quarters  named  in  the  lease.  The  de- 
fendants, by  way  of-counter-claim,  alleged  that  the  plain- 
tiff had  not  fulfilled,  but  had  broken,  the  covenant  con- 
tained in  the  lease,  on  his  part,  in  failing  and  refusing  to 
repair,  etc.,  to  the  defendants'  damage,  etc.  The  plaintiff 
replied  in  denial.  The  cause  was  tried  by  jury,  and  the 
defendants  had  a  verdict  on  their  counter-claim  for  fifteen 
hundred  dollars.  A  motion  for  a  new  trial  was  reftised 
and  judgment  rendered. 

On  the  trial  of  the  cause  now  before  this  court,  the  court 
instructed  the  jury  thus : 

"  4.  In  support  of  the  plaintiff's  reply,  he  has  read  in 
evidence  the  record  of  the  proceedings  and  judgment  in 
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an  action  between  him  and  the  defendants,  tried  and  de- 
termined in  this  conrt,  at  the  last  term.  That  record  is, 
prima  facie,  in  legal  contemplation,  a  bar  to  the  recovery 
of  any  damages  under  the  counter-claim  pleaded  in  the 
present  action.  And,  as  there  is  no  evidence  in  this  case 
tending  to  destroy  the  prima  facie  effect  of  that  record,  it 
will  be  the  duty  of  the  jury  to  disregard  any  evidence 
given  in  support  of  the  counter-claim  and  return  a  verdict 
for  tifcie  plaintiff  for  three  hundred  and  seventy-five  dollars, 
and  six  per  cent,  interest  thereon  from  October  15th,  1873. 

^^  Given  and  excepted  to  by  defendants. 

'^  Short  &  Pritchett  and  Riley  &  Johnson,  attorneys  for 
defendants.  N.  F.  Malott,  Judge." 

The  bill  of  exceptions  contains  the  evidence  and  in- 
structions. 

There  is  an  assignment  in  this  court  of  but  a  single 
alleged  error,  viz.;  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial. 

The  motion  for  a  new  trial  is  not  contained  in  the  bill 
of  exceptions,  but  it  is  a  part  of  the  record,  notwith- 
standing. 

One  of  the  causes  alleged  in  the  motion  for  a  new  trial 
was  error  of  the  court  in  giving  instruction  number  four, 
which  we  have  copied  above,  and  whether  the  giving  of 
that  instruction  was  error  is  the  only  question  which  we 
are  called  upon  to  decide. 

We  think  the  instruction  was  erroneous. 

The  record  of  the  former  trial  shows  that  the  rent  there 
sued  for  by  the  appellee  was  the  rent  for  a  period  of  nine 
months,  and  that  the  damages  demanded  in  the  counter- 
claim were  those  that  had  occurred  during  that  identical 
period  of  nine  months.  The  instruction  of  the  court 
could  only  be  justified  upon  the  theory  that  there  could 
be  but  one  breach  of  the  covenant,  and  but  one  suit  for 
damages,  and  that  all  the  damages  accrued,  and  to  accrue 
for  the  three  or  five  years  therefrom,  could  be  recovered 
in  BVLob.  suit.    But  in  such  a  case  as  this,  such  would  be 
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an  inequitable  as  well  as  an  nnreasonable  rule ;  becattse, 
where  the  breach  occurred  a  considerable  time  before  the 
expiration  of  the  lease,  it  would  not  be  known  that  the 
breach  would  extend  through  the  entire  period  of  the  lease. 
The  lessor  might  step  in  at  any  time  and  comply  with  his 
covenant  to  repair,  so  as  to  bar  the  right  to  damages 
thereafter.  The  covenant  in  this  case  is  a  continuing 
covenant,  and  is  capable  of  successive  breaches.  The 
rent  upon  the  lease  was  continuously  accruing,  but  was 
payable  periodically.  The  covenant  of  the  lessor  was 
continuously  running,  and  liable  to  repeated  breaches; 
and  it  is  in  harmony  with  the  theory  of  our  law  of  coun- 
ter-claim, that  whenever  the  lessor  should  sue  for  the  rent 
of  a  given  period,  the  lessees  should  have  the  right  to 
counter-claim  their  damages  occasioned  by  breaches  ex- 
isting during  the  same  period ;  and  that  they  may  do  so, 
hafl  been,  in  principle,  expressly  decided  by  this  court,  in 
the  case  of  Leach  v.  Leach^  10  Ind.  271. 

It  was  there  held,  that  "  It  is  no  defence  to  a  suit  to 
obtain  relief  for  a  breach  of  a  continuing  covenant  to 
allege  a  former  recovery,  for  a  breach  of  the  same  cove- 
nant ;  for  successive  actions  may  be  brought  for  successive 
breaches  of  such  a  covenant.  And  when  the  complaint, 
in  such  case,  alleges  a  continuance  of  the  breach  down  to 
the  commencement  of  the"  (second)  "suit,  and  the  former 
suit  pleaded  was  commenced  a  year  previously,"  (it  was) 
"  held  that  the  former  suit  only  covered  prior  breaches, 
and  hence,  that  the  defence  did  not  go  to  the  whole  cause 
of  action  "  (in  the  second  suit).  See,  also,  Stingley  v.  jKirfc- 
patrickj  8  Blackf.  186. 

The  case  of  Leach  v.  Leach,  above  cited,  recognizes  the 
fact  that  a  continuance  of  the  breach  sued  for,  after  the 
commencement  of  such  suit,  is  regarded  in  law  as  a  suc- 
cessive breach,  for  which  another  action  will  lie. 

An  analogy  is  furnished  in  the  remedy  for  a  continuing 
trespass.  "  If  a  man  throws  a  heap  of  stones,  or  builds  a 
wall,  or  plants  posts  or  rails  on  his  neighbor's  land,  and 
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thel^e  leaves  them,  an  action  will  lie  against  him  for  the 
trespass,  and  the  right  to  sue  will  continue  from  day  to 
day,  until  the  incumbrance  is  removed.  An  action  may  be 
brought  for  the  original  trespass  in  placing  the  incum- 
brance on  the  land,  and  another  action  for  continuing  the 
thing  so  erected ;  for  the  recovery  of  damages  in  the  first 
action,  by  way  of  satisfaction  for  the  wrong,  does  not 
operate  as  a  purchase  of  the  right  to  continue  the  injury." 
1  Addison  Torts,  p.  882.  See,  also,  2  Hilliard  Torts,  4th 
Ed.,  p.  6 ;  JUUes  v.  WingaJte^  6  Ind.  468. 

The  judgment  is  reversed,  with  costs.    Cause  remanded 
for  further  proceedings  in  accordance  with  this  opinion. 


DbBbulbb  bt  al.  v.  Fbbouson,  Abministbatob. 

Will. — Chariiabk  Uses, — Ceriainty  as  to  Trustees  and  Ben^daries. — Action 
to  Beooke  Probaie  of  Witt  and  Declare  it  Void, — The  will  of  a  deceased  tes- 
tator devised  certain  property,  specifically  described,  to  certain  persons, 
therein  named,  as  tmstees  to  control  sach  property  and  apply  the  rents 
and  profits  thereof  to  the  support,  by  weekly  instalments  not  exceeding 
a  certain  specified  sum  to  each,  of  poor  widows  having  no  certain  in- 
come and  women  whose  husbands  had  abandoned  them  unprovided  for 
and  without  just  cause,  of  the  age  of  fifty  years  and  upward,  and  of  irre- 
proachable character,  having  had  a  residence  for  not  less  than  a  certain 
time,  fixed,  within  a  specified  distance  from  a  certain  town,  named. 

HMy  on  dejuurrer  to  a  complaint  by  the  administrator  of  the  estate  of  the 
testator's  deceased  widow,  to  revoke  the  probate  of  such  will  and  declare 
it  null  and  void,  that  such  will  is  certain  as  to  the  appointment  of  such 
trustees,  and  as  to  the  beneficiaries  thereof,  and  creates  a  valid  trust. 

From  the  Pike  Circuit  Court. 

J.  S.  Denny ^  C.  S.  Denny  and  J.  H.  MiUer,  for  appel- 
lants. 

W.  H.  De  Wolf  and  G.  G.  Reily,  for  appellee. 

HowK,  J. — In  this  action,  appellee  was  the  plaintijS*  and 
appellants  were  the  defendants,  in  the  ^ourt  helow. 
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Appellee's  complaint  alleged,  in  substance,  that  on  tlie 

—  day  of ,  1855,  one  George  Dean  died,  the  owner  of 

a  large  amount  of  personal  property  of  great  value,  to 
wit ;  railroad  bonds,  promissory  notes,  accounts,  moneys 
and  other  personal  property;  of  the  value  of  ten  thousand 
dollars,  a  bill  of  particulars  of  which  was  filed  with  and 
made  part  of  said  complaint;  that  said  George  Dean 
left  surviving  him  his  widow,  Eunice  Dean,  as  his  only 
heir  at  law;  that  subsequently  said  Eunice  Dean  duly 
executed  her  will,  by  which  she  devised  all  of  her  prop- 
erty to  certain  persons  named ;  that  subsequently,  on  the  — 
day  of  March,  1861,  said  Eunice  Dean  died,  leaving  her 
said  will  in  full  force;  that  subsequently  her  said  will  was 
duly  admitted  to  probate  in  the  clerk's  office  of  the  court 
of  common  pleas  of  Pike  county,  Indiana,  and  the  same 
remained  in  full  force ;  that  subsequently,  and  before  the 
commencement  of  this  suit,  the  appellee  had  been  duly  ap- 
pointed administrator  with  the  will  annexed  of  the  estate  of 
said  Eunice  Dean,  deceased ;  that  on  the  —  day  of  Septem- 
ber, 1855,  there  was  an  alleged  last  will  and  testament  of  said 
George  Dean,  deceased,  produced  before  the  clerk  of  said 
court  of  common  pleas  of  said  Pike  county,  and  certain 
proofs  of  its  execution  being  then  and  there  made  to  said 
clerk,  the  same  was  admitted  to  probate ;  that  afterwards, 
on  the  7th  day  of  June,  1869,  the  appellants  appeared  in 
said  court  of  common  pleas  of  said  Pike  county  and  on 
their  motion  were  appointed  trustees  under  said  alleged 
will  of  said  George  Dean,  deceased,  by  said  court;  that 
thereupon  the  appellants  qualified  as  such  trustees  by 
filing  a  penal  bond  in  the  sum  of  ten  thousand  dollars, 
payable  to  the  State  of  Indiana,  conditioned  that  they 
would  faithfully  and  honestly  discharge  their  said  trust ; 
that  prior  to  the  appointment  of  appellants  as  such 
trustees,  one  Temple  Woolsey  had  been  for  a  long  time 
and  was  then  acting  as  trustee  of  said  alleged  will ;  that 
during  the  time  said  Woolsey  had  been  acting  as  such 
trustee,  he  had  taken  into  his  possession  the  said  personal 
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property  of  which  said  George  Dean  had  died  poasessed, 
and  had  loaned  said  moneys  and  had  oollectedy  to  wit, 
five  hundred  dollars,  interest  thereon ;  that  said  Woolsey 
had  collected  the  moneys  due  on  said  notes  and  accounts, 
and  loaned  the  same  and  derived  and  realized  therefrom, 
to  wit,  three  thousand  dollars,  profits ;  that  when  appel- 
lants were  appointed  such  trustees,  they  received  from 
said  Woolsey  said  several  sums  of  money  and  other  mon- 
eys and  notes,  the  particulars  of  which  appellee  could  not 
give ;  that  appellants,  ever  since  they  received  said  sums 
of  money,  have  kept  the  same  bearing  the  same  interest, 
and  have  realised  therefrom  as  interest,  to  wit,  two  thou* 
sand  dollars ;  and  a  copy  of  said  alleged  last  will  of  said 
Oeorge  Dean,  deceased,  was  filed  with  and  made  part  of 
said  complaint.  And  appellee  av^red  that  the  appellants 
had  no  other  interest  or  title  in  or  to  said  property  or 
moneys  so  held  by  them,  except  the  supposed  trust  cre- 
ated by  said  alleged  will  of  said  George  Dean,  deceased ; 
that  said  alleged  will  of  said  George  Dean,  deceased,  was 
null  and  void  for  these  reasons, — 

First.  Because  it  was  too  vague  and  indefinite  to  be 
executed;  and, 

Second.  Because  said  will  did  not  constitute  or  create 
a  trust  that  could  be  carried  out. 

And  appellee  demanded  judgment  that  said  supposed 
will  of  said  George  Dean,  deceased,  might  be  declared 
null  and  void,  and  that  said  property  and  moneys  might 
be  delivered  up  to  appellee,  that  an  account  might  be 
taken  of  said  moneys  and  property,  and  that  he  might 
have  judgment  against  the  appellants  for  ten  thousand 
dollars,  and  for  general  relief. 

The  will  of  George  Dean,  deceased,  and  the  codicils 
thereto  were  duly  admitted  to  probate  in  the  proper  court 
of  said  Pike  county,  Indiana,  on  the  lOth  day  of  Septem- 
ber, 1865.  We  will  set  out  at  length  so  much  of  the  said 
will  and  codicils  as  seem  to  be  material  and  of  service  in 
liie  proper  decision  of  tiiis  cause. 
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In  his  last  will,  after  formally  revoking  all  former  wills 
and  codicils  by  him  made,  said  George  Dean  said  as  fol- 
lows: 

^'  Being  desirous  that  my  estate  shall  not  be  consumed 
in  the  process  of  administration,  by  passing  through  the 
probate  court  of  the  county,  I  give  and  bequeath  to  Tem- 
ple Woolsey,  James  Hilburn  and  Hugh  Shaw  all  my 
estate,  real,  personal  and  mixed,  and  wherever  situate,  in 
trust  and  upon  condition,  and  for  the  purposes  following, 
to  wit:" 

The  first  item  and  all  of  the  second  item,  except  so 
much  of  the  latter  as  related  to  the  testator's  widow, 
Eunice  Dean,  now  deceased,  of  whose  estate  the  appellee 
is  administrator,  we  omit  as  having  no  connection  with 
this  suit.  In  the  latter  part  of  said  second  item,  in 
making  provision  for  said  Eunice  Dean,  his  future  widow, 
the  testator,  George  Dean,  said : 

"  In  a  former  will,  now  revoked,  I  had,  in  the  presence 
of  my  wife,  Eunice  Dean,  bequeathed  to  her  something 
over  three  thousand  dollars ;  with  this  she  appeared  quite 
satisfied.  Since  that  the  laws  of  Indiana,  (and  they  are 
good  laws,)  have  made  such  ample  provision  for  the 
widow,  that  such  bequest  becomes  quite  unnecessary ;  and 
considering  that  my  estate,  after  all  debts  are  paid,  to  be 
worth  over  sixteen  thousand  dollars,  she  will  be  entitled 
to  something  like  four  thousand  three  hundred  dollars,  by 
law.  This  provision,  made  by  the  law  of  the  State,  will 
make  her  independent  and  comfortable  for  life.  Thia 
property  she  obtains  in  fee-simple,  and  therefore  will  en- 
able her  well  to  provide  for  her  daughter,  Martha  Ann 
Heacock,  with  a  convenient  share  for  all  her  other  child- 
ren, not  forgetting  the  fatherless  children  of  the  late 
Clinton  Heacock.*  Now,  it  is  my  particular  desire  that  no 
subsequent  laws  of  the  State  shall  alter,  disannul  or  de- 
prive my  said  wife,  Eunice  Dean,  of  what  the  existing 
laws  of  the  State  now  provide  for  her. 

^^  Third.    I  direct  my  said  trustees,  Temple  Woolsey, 
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James  Hilbum  and  Hugh  Shaw,  to  nominate  and  appoint 
the  other  tmstees,  who  shall  be  men  of  good  standing, 
residing  in  Patoka  township,  thns  forming  a  complement 
of  five  trustees,  who  are  hereby  directed  by  me  to  apply 
the  interest,  rents  and  profits  of  all  I  possess,  real,  per- 
sonal and  mixed,  or  shall  possess  at  the  time  of  my  de- 
cease, to  the  institution  of  a  charity  to  be  called  The 
Winslow  Charity ;  and  I  direct  that  in  the  event  of  the 
death,  inability  or  resignation  of  either  of  the  five  trustees, 
another  be  appointed,  so  as  to  keep  up  the  number  to  five 
trustees,  all  of  which  are  to  be  men  of  good  standing  and 
residing  m  Patoka  township.  This  Charity,  a.  fbove 
named  and  established,  and  recorded  of  the  county,  shall 
be  for  the  sole  relief  and  benefit  of  poor  widows  over  the 
age  of  fifty  years,  of  irreproachable  character,  who  have 
resided,  not  under  three  years,  within  eight  miles  of  the 
town  of  Winslow,  and  who  have  no  certain  income, — 
such  shall  be  deemed  objects  of  this  charity.  Women 
whose  husbands  have  left  them  unprovided  for  and  with- 
out any  just  cause,  and  who  are  of  the  age  of  fifty  years, 
of  irreproachable  character,  and  have  resided,  not  under 
three  years,  within  eight  miles  of  Winslow,  shall  also  be 
deemed  objects  of  this  charity.  I  therefore  direct  my 
trustees,  Temple  Woolsey,  James  Hilbum,  Hugh  Shaw 
and  their  contemporaries,  to  pay  to  each  object  of  this 
charity,  (as  far  as  funds  will  allow,  of  the  interest,  rents 
and  profits,)  not  over  one  dollar  and  fifty  cents, weekly; 
that  in  the  event  of  a  growing  accumulation  of  funds  for 
want  of  just  claims,  said  trustees  shall  have  the  power  to 
erect  suitable  tenements,  with  a  little  garden  to  each,  for 
the  occupation  of  any  of  the  objects  of  said  charity,  rent 
free.  Should  Miything  arise  in  the  character  and  conduct 
of  any  of  the  objects  of  this  charity,  and  that  after  a 
thorough  and  impartial  investigation  of  the  matter,  the 
trustees  shall  deem  it  prudent  to  discontinue  the  allow- 
ance, *  *  *  they  may  exercise  that  authority." 
By  the  first  codicil  to  his  will,  the  testator,  George 
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Dean,  expressed  his  desire  that  the  one  hundred  and 
eighty-six  and  'one-half  acres  of  land  putieularly  de- 
scribed therein  be  set  apart  for  the  purpose  of  said  char- 
ity, never  to  be  sold,  but  be  connected  with  and  form  a 
part  of  the  charity  expressed  in  his  will,  and  that  it  be 
called  the  "  Charity  Farm."  "  My  trustees  pro  tern,  are  to 
keep  up  the  farm  always  in  good  repair,  and  make  the 
most  of  it  for  the  benefit  of  said  charity  expressed."  He 
then  expressed  his  desire  that  said  Hugh  Shaw  should  not 
act  as  one  of  the  trustees  of  said  charity,  on  account  of 
the  marriage  of  two  of  said  Shaw's  daughters  with  the 
Heacock  family ;  and  he  named  two  persons,  one  of  whom 
was  to  be  trustee  in  the  place  of  said  Shaw,  which  ever 
one  his  two  other  trustees  might  appoint.  And  the  tes- 
tator  closed  this  codicil  by  expressing  his  particular  desire 
that  if  any  part  of  said  codicil  should  aftect  or  set  aside 
any  part  of  his  will,  except  the  changing  of  the  trustee, 
the  coiUcil  might  be  set  aside  entirely  and  made  null  and 
void  as  if  it  had  never  been  made  at  all. 

By  the  second  and  last  codicil  to  his  will,  the  testator 
merely  made  some  changes  in  the  trustees  of  said  charity, 
and  gave  his  reasons  for  doing  so. 

The  appellants  demurred  to  appellee's  complaint,  for 
want  of  sufficient  fetcts  therein  to  constitute  a  cause  of 
action,  which  demurrer  was  overruled  by  the  court  below, 
and  appellants  excepted  to  this  decision. 

To  appellee's  complaint,  the  appellants  then  answered 
in  seven  paragraphs,  as  follows: 

1.  That  appellee's  action  was  not  commenced  within 
three  years  after  the  admission  to  probate  of  the  said  last 
will  of  said  George  Dean,  deceased ; 

2.  That  as  to  the  personal  property  mentioned  in  his 
complaint  appellee's  cause  of  action  did  not  accrue  within 
six  years  before  the  commencement  of  this  action ; 

3.  That  appellee's  cause  of  action  in  this  suit  did  not 
accrue  within  fifteen  years  before  the  commencement  of 
this  action ; 
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The  fourth,  fifth  and  sixth  paragraphs  of  appellants' 
answer,  each,  stated  special  matters  of  defence,  which  we 
need  not  set  out ;  and  the  seventh  paragraph  of  said  an- 
swer was  a  general  denial. 

Appellee  demurred  to  the  first,  second,  third,  fourth, 
fifth  and  sixth  paragraphs  of  appellant^'  answer,  and  to 
each  of  said  paragraphs  separately,  for  the  want  of  suf- 
ficient facts  in  either  of  the  said  paragraphs  to  constitute 
a  defence  to  the  action ;  which  demurrer,  as  to  each  of 
said  paragraphs,  was  sustained  by  the  court  below,  and 
appellants  excepted. 

And  the  action  being  at  issue  on  the  general  denial 
was  tried  by  the  court  below,  without  a  jury ;  and  the 
court  found,  among  other  things,  that  the  trust  created 
by  the  will  of  said  George  Dean,  deceased,  was  invalid 
and  incapable  of  execution,  and  that  said  will  was  void 
in  so  fiEff  as  it  attempted  to  create  said  trust  in  favor  of 
certain  women  therein  mentioned;  and  judgment  was 
rendered  accordingly  by  the  court  below. 

In  this  court,  the  appellants  have  assigned  as  alleged 
errors  the  several  decisions  of  the  court  below,  in  over- 
ruling their  demurrer  to  appellee's  complaint,  and  in  sus- 
taining appellee's  demurrer  to  the  first,  second,  third, 
fourth,  fifth  and  sixth  paragraphs,  respectively,  of  appel- 
lants' answer. 

It  is  very  evident,  ft^m  the  record  of  this  cause  and 
from  the  brief  of  appellee's  attorneys,  that  this  action  had 
its  origin  in  and  was  decided  by  the  court  below  on  ac- 
count of  the  decision  of  this  court  in  the  case  of  Otimes? 
Efts  V.  HamMm^  86  Ind.  198.  Evidently,  the  appel- 
lee's counsel  discovered,  or  thought  they  did,  a  close 
resemblance,  bordering  almost  on  identity,  between  the 
facts  of  the  case  cited  and  those  of  the  case  at  bar.  And 
yet,  the  material  facts  of  the  two  cases,  in  their  legal 
aspects,  are  as  wide  apart  as  the  poles.  The  two  cases 
are^  utterly  dissimilar,  in  every  material  particular. 

In  the  Grimes  case,  swpra^  the  trustees  named  in  the 


556  SUPREME  COURT  OF  INDIANA. 

DeBmler  daLv.  Fergaaon^  Administrator. 

will  were  "  the  orthodox  protestant  clergymen  of  Delphi  ;'* 
and  it  was  well  said  by  Buskibk,  J.,  in  announcing  the 
decision  of  that  case,  (p.  210,)  by  this  court ;  '^  In  what  man- 
ner, and  upon  what  proof,  is  the  court  to  determine  who  is 
orthodox,  and  who  is  heterodox  ?  The  testator  has  not 
established  any  standard  or  test  by  which  the  court  should 
be  governed  in  determining  the  question.  It  is  quite 
obvious  that  all  protestant  denominations  are  not  ortho- 
dox, for  they  widely  difier  firom  each  other  upon  the  most 
vital  and  essential  principles  of  the  Christian  faith.  The 
various  protestant  denominations  do  not  regard  each  other 
as  orthodox."  And  so,  in  the  case  cited,  it  was  held  by 
this  court,  that  there  was  such  uncertainty  as  to  the  trus- 
tees named  in  the  will,  as  would  of  itself  avoid  the  trust 
therein  and  thereby  created. 

But  in  the  will  now  under  consideration,  the  trostees 
named  by  George  Dean,  the  testator,  were  natural  persons, 
about  whom,  or  their  capacity  to  accept  the  trust,  there 
was  not  and  could  not  be  any  doubt  or  uncertainty.  Atud  it 
was  decided  in  the  Grimes  case,  supruy  (p.  204,)  ^'  that  where 
trustees  capable  of  taking  the  legal  estate  were  originally 
appointed,  so  that  a  valid  use  was  in  the  first  instance 
raised,  and  the  case  was  thus  brought  within  the  jurisdic- 
tion of  the  court  of  chancery,  that  court  *  *  *  would 
supply  any  defect  which  might  arise  in  consequence  of  the 
death,  disability,  or  refusal  of  the  trustees  to  act,  by  appoint- 
ing new  trustees  in  their  place."  And  this  doctrine  was 
again  recognized  by  this  court,  in  Cruse  v.  AxteU,  50 
Ind.  49. 

In  the  Grimes  case,  supra,  the  cestuis  que  trusty  or  bene- 
ficiaries, of  the  trust  created,  were  described  as  "  colored 
children,  both  male  and  female,"  without  limit  as  to  either 
name,  number  or  locality.  There  was,  in  fact,  no  limita- 
tion of  any  kind  in  the  will,  as  to  the  beneficiaries,  except 
that  they  should  be  children,  and  should  also  be  colored. 
And  if  it  had  been  said  that  in  this  country  the  phrase, 
^^  colored  children,"  has  a  local  significance,  applicable 


NOVEMBER  TERM,  1876.  667 

DeBmler  elaLv,  Ferguson,  AdminiBtrator. 

only  to  negro  children,  or  children  of  African  descent, 
still  such  children  were  to  be  found  in  eveiy  quarter  of 
the  habitable  globe,  and  were  as  numerous  almost  as  "  the 
sands  upon  the  sea-shore."  In  that  case,  it  was  properly 
held  by  this  court,  that  where  it  is  impracticable  to  ascer- 
tain the  beneficiaries  and  to  distribute  the  proportionate 
share  of  such  fund  to  each  of  such  beneficiaries,  and 
where,  in  such  case,  the  trustees  have  no  discretionary 
power  to  select  the  beneficiaries  from  the  class  named, — 
the  devise  and  bequest  are  void  for  vagueness  and  uncer- 
tainty. 

But  in  the  case  now  under  consideration,  there  is  neither 
vagueness  nor  uncertainty,  of  any  kind,  as  to  the  subjects 
of  George  Dean's  charity ;  and  we  may  remark,  paren- 
thetically, as  the  opinion  of  this  court,  that  George  Dean 
could  not  have  selected  more  worthy  and  appropriate  sub- 
jects of  his  charity.  They  were  "  poor  widows  ",  and 
"  women  whose  husbands  had  left  them  unprovided  for 
and  without  any  just  cause,"  of  or  over  "  the  age  of  fifty 
years,  of  irreproachable  character,  who  have  resided,  not 
under  three  years,  within  eight  miles  of  the  town  of 
Winslow,  and  who  have  no  certain  income,  *  *  *  such 
shall  be  deemed  objects  of  this  charity."  This  was  George 
Dean's  own  language,  in  defining,  in  his  last  will,  the 
objects  of  his  proposed  charity;  and  surely  it  can  not  be 
said,  with  any  degree  of  truth  or  accuracy,  that  there  is, 
in  this  language,  either  vagueness  or  uncertainty  as  to 
the  cestuis  que  trust j  or  beneficiaries,  of  the  trust  created  in 
and  by  his  said  will.  The  testator  could  not  well  have 
defined  the  objects  of  his  proposed  charity  by  more  apt, 
direct  and  certain  language,  than  he  has  used  in  his  will. 
Their  sex,  their  age,  their  character,  their  condition  and 
circumstances  in  life,  and  their  residence  within  a  pre- 
scribed and  limited  scope  of  teritory,  for  such  a  fixed 
number  of  years  as  would  show  their  residence  therein  to 
be  bona  fidcj  are  all  specified  and  laid  down  with  certainty 
and  precision.    The  cestuis  que  trusty  or  beneficiaries,  in  the 
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language  of  the  will,  must  ^^  have  resided,  not  onder  three 
years,  within  eight  miles  of  the  town  of  Winslow." 

In  the  case  of  Craig  v.  Secristj  antCj  p.  419,  decided  at 
the  present  term,  where  a  devise  had  been  made  to  the 
county  of  Owen,  trustee,  "  for  the  education  of  the  colored 
children  of  Owen  county,  Indiana,"  this  court  held,  that 
the  devise  was  not  void  for  uncertainty  as  to  the  cestuis 
que  trust,  or  beneficiaries.  In  the  case  at  bar,  the  scope  of 
territory,  within  the  limits  of  which  the  cestuis  que  trusty 
or  beneficiaries,  must  have  resided,  is  much  smaller  than 
Owen  county. 

In  our  opinion,  the  trust  created  by  the  last  will  of 
George  Dean,  deceased,  was  neither  invalid  nor  incapable 
of  execution ;  and,  of  course,  that  his  said  will  was  not 
void,  in  so  far  as  it  attempted  to  create  said  trust  in  favor 
of  certain  women  therein  mentioned.  And  we  hold,  as 
the  logical  sequence  of  our  opinion,  that  the  court  below 
erred  in  overruling  appellants'  demurrer  to  appellee's 
complaint  in  this  action. 

Other  questions  are  presented,  by  appellants'  assign- 
ment of  alleged  errors,  as  to  the  decisions  of  the  eourt 
below,  in  sustaining  appellee's  demurrer  to  the  several 
paragraphs  of  appellants'  answer;  but  as  we  hold  that 
the  trust  created  in  and  by  the  last  will  of  George  Dean, 
deceased,  is  a  valid  trust,  and  one  that  can  and  ought  to  be 
enforced, — ^thereby  virtually  deciding  that  appellee  has  no 
cause  of  action  against  said  appellants,  we  deem  it  unnec- 
essary for  us  to  consider  or  decide  any  questions  as  to  the 
sufficiency  of  either  of  the  said  paragraphs  of  said  answer. 

The  judgment  of  the  court  below  is  reversed,  at  the 
costs  of  the  appellee,  and  the  cause  remanded,  with  in- 
structions to  the  court  below  to  sustain  appellants'  demur- 
rer to  appellee's  complaint,  and  for  further  proceedings  in 
accordance  with  this  opinion. 
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lilQUOB  Law  of  ISIZ,-— Section  12.— J^jury  to  Muma  </  SvppoHr—IkoUh  pf 
Intoxieated  Benon. — Droximaie  Cause, — In  an  action,  by  the  widow  of  a 
deceased  person,  to  recover  damages  of  the  defendant,  under  section  12 
of  the  act  approved  Februarj  27th,  1873,  (Acts  1878,  Beg.  Sess.,  p.  151,) 
''to  regulate  the  sale  of  intozicating  liquors^"  etc.,  the  complaint  alleged 
that  the  defendant  unlawfally  sold  intoxicating  liquor  to  the  decedent, 
during  his  lifetime  and  the  existence  of  his  marriage  contract  with  the 
plaintiff  and  whilst  he  was  intoxicated,  thereby  causing  him  to  become  so 
intoxicated,  and  so  insensible  of  his  surroundings,  as  to  go  upon  a  rafl- 
road  track  where  he  was  run  over  and  killed  by  a  train  of  cam,  thvs 
depriving  the  plaintiff  of  her  means  of  support 

Held,  that  the  decedent's  death  was  not  the  natural,  necessary  or  probable 
result  of  such  unlawful  sale,  and  therefore  the  complaint  was  bad  on 
demurrer  for  want  of  sufficient  facts. 

From  the  Boone  Circuit  Court 

J.  W.  Ghrdofij  71  M.  Brovmsy  R.  N.  Lamb^  0.  8.  Hamil- 
ton and  W.  B.  WaUs,  for  appellant. 
JE.  F.  BUUr,  L.  a  Walker  and  L.  Bitter,  for  appellee. 

BiDDLB,  J. — Complaint,  founded  on  the  twelfth  section 
of  the  act  to  regulate  the  sale  of  intozicating  liquors, 
approved  February  27th,  1878,  (Acts  1878,  Reg.  Sess.,  p. 
151,)  by  Mary  Eariy,  against  Joseph  C  Collier,  in  the 
following  words : 

^  Said  plaintiff  says,  on  the  1st  day  of  March,  1878,  and 
up  until  the  26th  day  of  Ifovember,  1873,  she  was  the 
wife  of  one  James  Early,  at  which  last  date  h^  lost  his 
life  as  hereinafter  stated,  and  on  whose  frugality  and  per- 
sonal labors  she  was  and  has  been  dependent  for  her  sup- 
port and  the  support  of  her  four  minor  children.  That 
said  James  Early  was  an  industrious  laboring  man  and 
regularly  earned  and  received  for  his  labor  sixty  dollars 
per  month,  ample  means  for  the  support  of  plaintiff  and 
fiEunily,  and  which  means  for  the  support  of  plaintiff  was 
so  applied ;  and  the  defendant,  a  retail  dealer  of  intoxi- 
cating liquors  at  the  town  of  Lebanon,  in  Boone  county, 
Indiana,  on  the  26th  day  of  November,  1878,  at  the  place 
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last  aforesaid,  unlawfully  sold  and  gave  to  said  James 
Early  intoxicating  liquors,  while  he  was  intoxicated,  to 
be  drank  upon  the  premises  and  in  the  buildiug  where 
sold,  thereby  unlawfully  causing  said  James  Early  to  get 
intoxicated,  and  in  consequence  of  said  intoxication,  said 
James  Early,  while  in  a  state  of  insensibility,  induced  by 
said  intoxication  unlawfully  caused  by  the  defendant, 
stepped  upon  the  track  of  the  Indianapolis  and  Lafayette 
railroad,  at  Lebanon  aforesaid,  and  was  struck  by  a  train 
on  said  road  and  killed.  And  in  consequence  of  said  in- 
toxication of  said  James  Early,  unlawfully  caused  by  the 
defendant,  and  by  reason  of  the  death  of  said  James 
Early,  occasioned  by  said  intoxication,  the  plaintiff  has 
been  injured  in  and  wholly  deprived  of  her  means  of 
support  from  said  James  Early.  "Wherefore  plidntiff 
was  and  is  injured  in  and  wholly  deprived  of  her  means 
of  support,  by  the  unlawful  and  wrongful  act  of  the  de- 
fendant, to  her  damage  in  the  sum  of  ten  thousand  dollars 
(110,000),  which  remains  unpaid,  and  for  which  she  prays 
judgment  against  said  defendant." 

This  complaint  was  held  sufficient  by  the  court,  against 
a  demurrer  alleging  as  ground, — 

First.  That  it  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action ;  and, 

•  Second.  Because  the  plaintiff  has  no  legal  capacity  to 
sue. 

Exceptions  were  reserved  to  this  ruling  of  the  court. 

Answer, — a  general  denial;  upon  which  proceedings 
were  had,  which  resulted  in  a  judgment  for  the  plaintiff. 
The  defendant  brings  the  case  to  this  court. 

We  are  of  opinion  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  against  the 
appellant,  in  favor  of  the  appellee.  The  appellant  can 
not  be  held  liable  for  consequences  which  are  not  natu- 
rally caused  by  his  acts.  The  death  of  Early,  caused  by  a 
train  of  cars,  is  an  effect  which  is  not  naturally,  necessa- 
rily, nor  even  probably  connected  with  the  fact  of  unlaw- 
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folly  selling  intoxicating  liquor  to  him  by  the  appellant, 
whereby  he  became  drunk;  and  when  the  death  could 
take  place  only  upon  the  coincidence  of  his  stepping  on 
the  track  and  the  train  passing  at  the  same  time,  the  con- 
sequence becomies  more  remote  and  more  disconnected 
with  the  cause  alleged.  The  death  need  not  take  place 
immediately  and  directly  upon  the  cause ;  but  it  must  be 
effected  by  a  chain  of  natural  effects  and  causes,  un- 
changed by  human  action,  or  the  party  who  committed 
the  first  act  will  not  be  responsible.  In  this  case,  the  run- 
ning of  the  train  of  cars  was  the  human  action  which 
changed  the  course  of  natural  effects  and  causes  connected 
with  the  act  alleged  against  the  appellant.  As  the  alle- 
gations stand  in  the  complaint,  Early  was  killed  by  the 
train  of  cars  and  not  by  the  act  of  the  appellant  in  un- 
lawfully selling  him  intoxicating  liquor. 

This  principle  was  fully  discussed  and  carefully  settled 
in  the  case  of  Krach  v.  Heilman,  58  Ind.  517.  A  reference 
to  that  case  relieves  us  from  any  extended  examination  of 
the  question  in  this  case.  See,  also,  Kdley  v.  The  StaiCy  53 
Ind.  311. 

Of  course  it  is  unnecessary,  upon  this  view  of  the  case, 
to  examine  any  other  questions  made  in  this  record. 

The  judgment  is  reversed,  with  costs,  and  cause  re- 
manded with  instructions  to  sustain  the  demurrer  to  th# 
complaint. 


Thb  Btatb  v.  Walls. 

Bbibkby. — Oficer. — Indiotmmt — Charaeter  of  Bribe, — ^An  indictment  against 
a  pnbUc  officer,  charging  him  with  having  received  a  promissory  note  for 
the  payment  to  him  of  money  by  the  maker,  as  a  bribe  to  influence  his 
action  in  the  discharge  of  an  official  dnty,  does  not  charge  the  receiving 
by  him  of  a  thing  of  value  and  is  bad  on  motion  to  qnaah. 
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Saxel — Aifiieiibr  Effed  uf  Bribe. — An  indictment  against  a  pablic  c^Boer, 
for  haying  received  a  bribe  to  inflaenoe  bis  action  in  the  discharge  of  an 
official  duty,  need  not  allege  the  particular  e£fect  intended  or  had  on 
sach  official  action,  by  sach  bribe. 

SAJf£. — EMemct. — MiHgaJtion  or  AggramiHon. — On  the  trial  of  an  indict- 
ment against  a  pablic  officer  for  reoeiTing  a  bribe  to  inflaenoe  his  aetion 
in  the  discharge  of  some  particalar  official  duty,  the  particalar  efiect 
had,  or  intended  or  failed  to  be  had,  npon  sach  official  action  may  be 
considered  m  aggravation  or  mitigation  of  the  paniahment,  as  the  df 
comstances  of  the  case  may  dictate. 
• 

From  the  Boone  Circuit  Court. 

H.  C.  WiU8y  Prosecuting  Attorney,  and  C.  A.  Buskirkj 
Attorney  General,  for  the  State. 
W.  B.  WaUsy  for  appellee. 

]!f IBLAGK,  J. — This  was  a  prosecution  for  bribery,  under 
section  thirty-nine  of  that  portion  of  the  criminal  code 
which  defines  and  punishes  felonies.  See  2  R.  8. 1876, 
p.  448. 

The  indictment  contained  three  counts.  Omitting  the 
merely  formal  parts,  the  first  count  charges  ^^  that  on  the 
5th  day  of  July,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy-rfour,  one  James  P.  Waugh 
and  George  H.  Waugh,  were  then  and  there  charged  with 
having  committed  a  felony,  to  wit,  having  theretofore,  to 
wit,  on  the  4th  day  of  July,  in  the  year  1874,  at  said 
county  of  Boone  and  State  aforesaid,  feloniously  attempted 
to  commit  a  violent  injury  upon  the  person  of  one  Eliza- 
beth Waugh,  they,  the  said  George  H.  Waugh  and  James 
P.  Waugh,  then  and  there  having  a  present  ability  to  com- 
mit said  injury,  by  then  and  there,  feloniously,  purposely 
and  with  premeditated  malice  shooting  at  and  against 
the  said  Elizabeth  Waugh,  with  a  certain  pistol  then  and 
there  loaded  with  gunpowder  and  leaden  shot,  which  the 
said  George  H.  Waugh  and  James  P.  Waugh  then  and 
there  in  their  hands  held,  with  intent,  then  and  there  and 
thereby,  her,  the  said  Elizabeth  Waugh,  feloniously,  pur- 
posely and  with  premeditated  malice  to  kill  and  murder. 
That  afterwards,  to  wit,  on  the  12th  day  of  September,  in 
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the  year  of  1874,  the  grand  jury  of  the  county  of  Boone, 
and  State  of  Indiana,  duly  returned  into  open  court  an 
indictment  against  the  said  George  H.  Waugh  and  James 
P.  Waugh,  then  and  thereby  and  therein  charging  and 
presenting  them,  the  said  George  H.  Waugh  and  James 
P.  Waugh,  with  the  offence  and  felony  aforesaid ;  and 
said  indictment,  so  returned,  was  then  and  there  pending 
and  undisposed  "  (of);  ^^  and  the  grand  jurors  aforesaid  do 
say  that  William  B.  Walls,  on  the  7th  day  of  November, 

A.  D.  1875,  at  the  county  of  Boone,  and  State  of  Indiana, 
was  then  and  there  an  officer  entrusted  with  the  adminis- 
tration of  justice,  to  wit,  prosecuting  attorney  within 
and  for  the  twentieth  judicial  circuit  of  Indiana,  duly 
elected,  qualified  and  acting  as  such.  That,  as  such,  it 
became  and  was  the  lawful  duty  of  him,  the  said  William 

B.  Walls,  on  behalf  of  the  State  of  Indiana,  to  prosecute 
the  said  indictment  so  pending  against  the  said  James  P. 
Waugh  and  George  H.  Waugh.  That  the  said  William 
B.  Walls,  being  prosecuting  attorney  as  aforesaid,  on  the 
day  and  year  aforesaid,  at  said  county  of  Boone  and 
State  aforesaid,  did  then  and  there,  unlawfully,  corruptly 
and  feloniously  receive,  accept  and  take  from  said  James 
P.  Waugh  an  undue  reward,  to  wit,  the  promissory  note 
of  the  said  James  P.  Waugh  and  one  Daniel  P.  Waugh, 
payable  to  him,  the  said  William  B.  Walls,  and  calling 
for  the  sum  of  twenty-five  dollars,  said  promissory  note 
being  then  and  there  of  the  value  of  twenty-five  dollars, 
with  the  felonious  intent  that  said  undue  reward  should 
then  and"  (there)  '^influence  his  behavior  in  office,  as 
such  prosecuting  attorney,  in  the  prosecution  of  the 
offence  and  felony  aforesaid." 

The  second  count  of  the  indictment  was  substantially 
the  same  as  the  first,  except  that  the  promissory  note 
charged  to  have  been  received  by  the  said  Walls,  of  the 
said  James  P.  Waugh  and  the  said  Daniel  P.  Waugh, 
was  alleged  to  be  for  the  sum  of  one  hundred  and  twenty- 
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five  dollarSy  and  of  the  value  of  one  hundred  and  twenty- 
five  dollars. 

There  being  no  question  before  us  arising  out  of  or 
upon  the  third  count,  it  is  unnecessary  that  we  shall 
repeat  here  what  was  charged  in  it. 

The  court,  on  the  defendant's  motion,  quashed  the  first 
and  second  counts  of  the  indictment.  The  prosecuting 
attorney  reserved  exceptions  and  then  entered  a  nolle 
prosequi  to  the  third  count,  and  prayed  and  obtained  an 
appeal  to  this  court. 

The  statute  under  which  this  indictment  was  found,  so 
far  as  it  applies  to  the  case  before  us,  may  be  read  as  fol- 
lows: 

^^If  any  officer  entrusted  with  the  administration  of 
justice  *  *  *  shall  take  any  money,  gift,  property 
or  tmdue  reward,  to  influence  his  behavior,  *  *  ♦  or 
action  in  office  or  discharge  of  official  duty,  »  *  *  * 
such  officer  *  *  *  shall  on  conviction  thereof  be  fined 
in  any  sum  not  exceeding  ten  thousand  dollars  and  be 
imprisoned  in  the  state-prison  for  any  determined  period 
not  exceeding  ten  years,  and  be  ineligible  to  hold  any 
office  of  trust  or  profit,  and  disfranchised  for  any  deter- 
minate period." 

It  is  insisted  that  the  first  and  second  counts  of  the  in- 
dictment are  both  defective  in  two  essential  particulars, — 

First.  Because  it  is  not  charged  in  either  of  them  that 
the  undue  reward  alleged  to  have  been  taken  by  the  ap- 
pellee was  to  prevent  the  prosecution  and  conviction  of 
the  said  James  P.  Waugh. 

Second.  Because  nothing  of  value  is  alleged,  by  either 
of  them,  to  have  been  taken  or  accepted  by  the  appellee 
as  an  undue  reward. 

We  think  the  first  objection  is  not  well  taken.  The 
indictment  charges  the  offence  in  substantial  accordance 
with  the  language  used  in  the  statute  in  defining  it.  That, 
as  a  rule,  is  sufficient.  See  Ad^  v.  The  States  84  Ind.  543, 
and  authorities  there  cited. 
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It  is  against  good  morals,  against  public  policy  and  in- 
consistent with  the  pablic  safety  that  any  merely  merce- 
nary consideration  shall  be  allowed  to  influence  the  oflElcial 
conduct  of  any  oflicer  entrusted  with  the  administration 
of  justice,  and  hence  it  was,  doubtless,  that  the  statute  we 
have  above  quoted  was  made  so  general  and  so  compre^ 
hensive  in  its  terms. 

In  our  judgment,  the  acceptance  by  such  officer  of  any 
money,  gift,  property  or  undue  reward,  with  the  corrupt 
purpose  and  intent  that  his  behavior  in  office  or  the  dis- 
charge of  his  official  duty  shall  be  influenced  thereby  in 
any  particular  cause,  matter  or  proceeding,  constitutes  a 
crime  under  this  statute,  and  we  think  it  unnecessary  to 
charge  what  particular  effect  it  was  intended  such  accept- 
ance should  have  on  the  officer's  official  conduct.  It 
seems  to  us  quite  sufficient  to  charge  that  in  regard  to  a 
specified  official  duty  he  corruptly  and  feloniously  accepted 
an  undue  reward.  When,  however,  it  was  intended  that 
the  undue  reward  should  bring  about  or  secure  some  par- 
ticular illegal  or  improper  result,  or  when  some  malfeas- 
ance in  office  has  actually  resulted  therefrom,  we  think 
it  better  that  this  intended  result  or  actual  malfeasance 
should  also  be  charged  in  the  indictment,  so  that  the  true 
character  of  the  ofience  may  be  made  more  fiilly  to  ap- 
pear ;  but  we  regard  the  question  as  to  what  influence  the 
undue  reward  may  have  had,  or  was  intended  to  have,  or 
may  have  failed  to  have  on  the  official  conduct  of  the 
officer  as  a  circumstance  to  be  considered,  either  in  aggra- 
vation or  in  mitigation  of  the  ofience,  as  the  case  may 
require,  having  reference  to  all  the  facts  connected  with  it. 

The  second  objection  to  the  counts  of  the  indictment 
before  us  we  regard  as  well  taken,  and  as  fatal  to  these 
counts.  To  make  out  a  case  of  bribery  under  the  statute 
governing  this  proceeding,  it  must  be  shown  that  the  officer 
actually  received  something  of  value.  It  is  not  enough 
to  charge  that  something  of  value  was  promised  to  be 
paid  or  promised  to  be  given  to  him.    Buch  a  promise 
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could  not  be  enforced,  and  hence  can  not  be  considered  as 
having  any  real  value. 

A  note  executed  to  a  public  ofBcer  to  improperly  influ- 
ence his  official  conduct,  is  not  only  without  a  valid  con- 
sideration, but  is  against  public  policy,  and  hence  utterly 
void.  For  this  reason,  the  notes  alleged  to  have  been  exe- 
cuted by  the  said  James  P.  Waugh  and  Daniel  P.  Waugh 
to  the  appellee,  to  influence  his  behavior  in  office,  as  they 
are  described  in  the  indictment,  must  be  held  to  be  void 
and  of  no  value,  and  not  to  have  constituted  an  undue 
reward  within  the  meaning  of  the  statute. 

However  reprehensible  the  alleged  conduct  of  the  ap- 
pellee may  be  considered,  as  a  breach  of  official  and  pro- 
fessional duty,  we  are  of  the  opinion  that  the  court  below 
did  not  err  in  quashing  the  first  and  second  counts  of  the 
indictment  against  .him. 

The  judgment  is  affirmed. 


Gardner  et  al.  v.  Jaques. 

PfiAcncB. — Amendment  of  Pleading. — B^uaal  to  AUpw, — Biarmlem  Emr. — 
Where,  during  the  pendency  of  a  rale  to  answer  a  good  complaint,  the 
court  refuROB  the  application  of  the  plaintiff  for  leave  to  file  an  addir 
tional  paragraph  of  complaint^  not  materially  different  from  that  on  file^ 
such  refusal  is  not  available  as  error  on  appeal  to  the  supreme  oonrt. 

From  the  Kosciusko  Circuit  Court. 

J.  H.  Carpenter  and  W.  S.  Marshall^  for  appellants. 
H.  S.  Biggs  and  S.  J.  Norths  for  appellee. 

Perkins,  J. — Action  to  recover  personal  property.  The 
complaint  filed  by  appellants,  Alice  M.  Gardner,  Emma 
Lacy,  William  A.  E.  Lacy  and  Sarah  Lacy,  by  their  next 
friend,  Loren  Gardner,against  Oliver  P.  Jaques,  alleges  that 
the  plaintiffs  "are  the  owners  and  lawfully  entitled  to 
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the  possession  of  the  following  personal  property,  to  wit ; 
one  piano  of  the  value  of  two  hundred  dollars,  of  which 
the  defendant  has  possession  without  right,  and  unlawfully 
detains  from  the  plaintiffs,  wherefore  they  demand  judg- 
ment for  the  recovery  of  the  property,  and  damages,"  etc. 

While  a  rule  to  answer  was  pending,  the  plaintiff  asked 
leave  of  the  court  to  file  a  second  paragraph  of  complaint, 
as  follows : 

^^  The  plaintiffs,  for  a  second  and  further  cause  of  action,  * 
say  that  they  are  the  owners,  jointly,  of  one  piano  of  the  . 
value  of  two  hundred  dollars,  and  that  the  same  has  been 
levied  upon  as  the  property  of  Margaret  Edsall,  by  the 
said  defendant,  on  an  execution  in  his  hands  as  sheriff  of 
said  county,  said  execution  being  against  said  Margaret 
Edsall,  and  that  said  defendant,  as  such  sheriff',  adver- 
tised said  property  for  sale  on  the  20th  day  of  August, 
1873 ;  wherefore  the  plaintifis  demand  judgment  decree- 
ing that  they  are  the  owners  of  said  property,  and  for  other 
proper  relie£" 

The  court  refused  leave  to  file  the  paragraph,  the  appel- 
lants excepted,  and  this  is  the  only  act  of  the  court  below 
insisted  upon  in  this  court,  in  the  brief  of  appellants' 
counsel,  as  erroneous. 

It  is  not  disputed  that  both  paragraphs  of  the  com- 
plaint are  for  the  recovery  of  one  and  the  same  piano, 
but  the  appellants'  argument  is  that  it  is  the  legal  right 
of  a  plaintiff  to  amend  his  pleadings ;  that  the  court,  in 
its  ruling  disallowing  the  exercise  of  that  right  in  this 
case,  erred,  and  ,that,  for  that  error,  the  judgment  below 
must  be  reversed,  whether  the  error  worked  injury  to  the 
party  or  not.  They  quote  the  statute  thus :  "Any  plead- 
ing maybe  amended  by  either  party  of  course  at  any  time 
before  the  pleading  is  answered.  *  *  *."  2  R.  S.  1876, 
p.  81,  sec.  97.  They  then  quote  from  Farrington  v.  Hawk^ 
inSy  24  Ind.  253,  that "  the  plaintiff  had  a  right,  at  any 
time  before  his  complaint  was  answered,  to  amend  his 
pleadings,  and  to  file  additional  paragraphs,"  and  proceed ; 
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<^  Thus  the  law  is  settled  that  before  plaintiffi'  complaint 
was  answered  they  had  a  right  to  file  an  additional  para- 
graph, and  in  refusing  that  right  the  oonrt  clearly  erred ; 
and  we  ask  that  the  judgment  below  be  reversed,  and  the 
court  ordered  to  grant  leave  to  appellants  to  file  the  addi- 
tional paragraph  of  complaint."  Cui  bono  f  If  the  appel- 
lants could  not  recover  the  piano  on  one  good  paragraph 
of  complaint,  they  could  not  recover  it  on  two.  And  if 
the  evidence  in  the  cause  entitled  them  to  recover  it,  they 
sheuld  have  brought  it  before  this  court  by  bill  of  excep- 
tions, and  obtained  a  new  trial  on  the  paragraph  of  com- 
plaint on  which  the  cause  was  tried.  And  if  the  evidence 
did  not  entitle  them  to  recover  and  they  have  no  addi- 
tional evidence  to  oflTer,  why  seek  the  trouble  and  expense 
of  another  trial  on  another  paragraph  of  complaint  in  no 
manner  increasing  the  chance  of  success?  And  if  they 
have  additional  evidence,  that  fact  might  justify  an  appli- 
cation, in  a  proper  mode,  for  a  new  trial  below,  but  not 
an  appeal  to  this  court  to  obtain  leave  to  file  a  useless 
additional  paragraph  to  the  complaint. 

The  case  of  Farrington  v.  Hawkxiis^  supra^  is  not  an 
authority  for  the  appellants  in  this  case,  for  the  reason 
that  in  that  case  the  additional  paragraph  was  filed,  the 
defendant  demurred  to  it  and  the  court  below,  properiy, 
as  the  supreme  court  decided,  overruled  the  demurrer, 
because  the  additional  paragraph  introduced  an  addi- 
tional and  distinct  cause  of  action ;  and  under  the  code 
the  party  had  a  right  to  file  it  any  time  before  answer. 

In  this  case,  if  the  appellants  had  exercised  their  right 
under  the  statute  and  filed  their  paragraph  without  ask- 
ing leave  of  the  court,  and  the  defendant  had  moved  to 
strike  it  out  as  containing  no  new  cause  of  action,  and 
the  court  had  sustained  the  motion,  this  court  would  not 
have  reversed  the  case  on  that  ground,  because  the  ruling 
could  have  in  no  manner  harmed  the  plaintiffs. 

It  is  a  rule  too  well  settled,  too  long  acted  upon  and  too 
often  repeated  to  be  without  the  knowledge  of  counsel, 
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that  thiB  court  does  not  reveree  canses  for  harmless  errors, 
when  such  have  been  committed.  See  WeUs  v.  Bowery  at 
the  present  term,  post,  p.  575. 

The  judgment  is  affirmed,  with  costs. 
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FBOiOBBOinr  Note. — Action  Agcnaui  Endorser, — DiUgenee, — JMay  m  Immg 
ExeeiUum. — ^Where  the  endorsee  of  a  promissory  note  secured  by  a  mort* 
ga^  on  real  estate,  after  the  rendition  of  a  judgment  in  his  favor,  against 
the  maker  thereof  for  the  amount  of  such  note  and  the  foreclosure  of 
such  mortgage,  delays  to  issue  an  execution  thereon  for  the  space  of 
forty-five  days,  and  the  amount  realized  on  the  sale  of  such  mortgaged 
premises,  and  of  all  other  property  of  the  jndgment  defendant  subject  to 
execution,  is  insufficient  to  satisfy  such  judgment,  the  endorser  of  emch 
note  is  discharged  from  all  liability  on  his  endorsement,  for  ai^  unsat- 
isfied balance. 

Same. — £!rectt<uFii.— Lien. — Levy, — ^An  execution  issued  on  such  judgment 
is  a  lien  upon  the  personal  property  of  the  judgment  defendant,  though  a 
levy  thereon  and  sale  thereof  can  not  be  made  until  the  mortgaged  prem* 
ises  are  first  exhausted  without  satisfying  such  judgment. 

Same. — An  execution  may  be  issued  upon  such  judgment,  in  term  time,  im- 
mediately upon  the  signing  of  the  minutes  thereof  by  the  judge. 

From  the  Montgomery  Circuit  Court. 

J.  E.  McDoTuddy  J.  M.  BviUr^  F.  B.  McDonald^  G.  C. 
Butler,  J.  McCabe  and  8.  C.  WiUson^  for  appellant. 

C  i.  ThonuLSy  P.  8.  Kennedy  and  TT.  T.  Brushy  for  ap- 
pellee. 

WoRDBN,  O.  J. — ^This  was  an  action  by  the  appellee, 
against  the  appellant,  upon  the  endorsement  by  the  de- 
fendant, to  the  plaintifi*'s  intestate,  of  a  promissory  note 
executed  by  Cornelius  Blair,  to  the  defendant,  Willson,  for 
the  sum  of  two  hundred  and  thirty  dollars,  dated  March 
10th,  1870,  and  payable  four  years  after  date. 

Demurrer  to  the  complaint,  overruled,  and  exception. 
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IsBue,  trial  by  the  court,  finding  and  judgment  for  the 
plaintifil 

Error  is  assigned  upon  the  overruling  of  the  demurrer 
to  the  complaint,  and  also  upon  overruling  a  motion  for  a 
new  trial.  As  the  same  questiou,  substantially,  arises 
upon  each  of  the  rulings,  we  set  out  the  facts  appearing 
in  evidence  a  little  more  fully  than  they  are  stated  in  the 
complaint. 

The  note,  upon  the  endorsement  of  which  the  action 
was  brought,  is  one  of  a  series  of  ten,  all  executed  by 
Blair  to  Willson,  one  maturing  each  year, — the  last  ma- 
turing ten  years  from  date.  Blair,  and  his  wifSa  executed 
to  Willson  a  mortgage  on  certain  real  estate,  to  secure 
the  payment  of  the  notes.  Willson  endorsed  the  notes, 
in  blank,  to  Whitlock,  the  decedent,  and  delivered  to  her 
the  mortgage.  The  note  in  question  here  is  the  fouitii  in 
^  the  series  and  matured  March  10th,  1874. 

On  April  15th,  1874,  none  of  the  notes  having  been 
paid,  the  plaintiff  herein  commenced  his  action,  in  the 
Montgomery  circuit  court,  to  foreclose  the  mortgage 
against  Blair  and  his  wife,  and  such  proceedings  were 
therein  had  as  that,  on  the  fourth  day  of  the  April  term 
of  said  court,  the  first  term  of  the  court  after  the  maturity 
of  the  note  in  question,  the  plaintiff  recovered  a  judgment 
for  the  sum  of  sixteen  hundred  and  twenty-two  dollars  and 
eighty  cents,  the  amount  found  due  upon  the  note  here  in 
question  and  the  three  preceding  ones ;  and  it  was  found 
that  there  would  be  due  a  certain  sum  upon  the  notes  not 
then  matured.  The  land  not  being  susceptible  of  division, 
it  was  ordered  to  be  sold  and  the  proceeds  applied  to  the 
payment  of  the  sum  found  to  be  due,  and  the  residue,  if 
any,  to  the  payment  of  the  notes  not  due.  And  itiwas 
ac^udged,  that,  if  the  mortgaged  premises  should  not  sell 
for  sufficient  to  pay  the  amount  due,  the  residue  should 
be  levied  of  the  property  of  said  Blair. 
'  On  June  13th,  1874,  according  to  the  test  of  the  writ, 

an  execution  was  issued  on  the  judgment,  but  the  same 
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was  not  placed  in  the  hands  of  the  sheriff  until  the  15th 
of  that  month.  On  the  writ,  the  sheriff*  sold  the  property, 
after  duly  advertising  it,  Binford  becoming  the  purchaser, 
at  the  sum  of  fifteen  hundred  dollars.  The  sheriff  levied 
one  hundred  and  six  dollars  and  fifteen  cents  of  other 
property  of  Blair,  and  returned  the  writ  "  partially  satis- 
fied, having  exhausted  the  property  of  the  defendant,  as 
per  schedule  and  appraisement  filed  herewith." 

We  pass  over  many  questions  made  by  counsel  for  the 
appellant,  as  there  is  one  point  on  which  the  judgment 
will  have  to  be  reversed.  We  think  the  plaintiff  was 
guilty  of  such  laches,  in  not  issuing  the  execution  sooner, 
as  discharges  the  endorser.  The  April  term  of  the  court, 
in  Montgomery  county,  commenced  on  the  fourth  Monday 
of  that  month.  1  R.  S.  1876,  p.  886,  sec.  61.  Not  having 
consulted  the  calendar  for  that  year,  we  suppose  the  fourth 
day  of  the  term  must  have  been  about  the  first  of  May. 
About  forty-five  days  elapsed  between  the  date  of  the 
judgment,  and  the  issuing  of  the  execution  and  the  placing 
of  it  in  the  hands  of  the  sheriff.  In  the  case  of  Spears  v. 
darky  7  Blackf.  283,  it  was  held  that  a  delay  to  issue  exe- 
cution for  thirty  days  after  the  rendition  of  the  judg- 
ment against  the  miJcer  discharged  the  endorser.  The 
execution  might  have  issued  at  once,  upon  the  rendition 
of  the  judgment,  or  at  least  as  soon  as  the  minutes  were 
signed  by  the  judge.  There  was  no  law  requiring  parties 
to  wait  until  the  close  of  the  term,  before  issuing  execu- 
tion. 2  R.  8.  1876,  p.  197,  sec.  405.  CarperUer  v.  Van- 
scoteriy  20  Ind.  50. 

We  see  no  reason  why  such  an  execution  should  not  be 
a  lien  upon  the  goods  and  chattels  of  the  defendant  there- 
in, as  provided  for  by  2  R.  8. 1876,  p.  200,  sec.  418.  But 
if  so,  the  necessity  of  promptness  is  quite  as  great  or 
greater  than  in  cases  of  ordinary  judgments  and  execu- 
tions against  the  makers  of  notes,  in  order  to  charge  the 
endorsers.  In  cases  like  the  present  the  sheriff*  can  not, 
probably,  actually  levy  upon  other  property  until  he  has 
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ascertained  it  to  be  necessary,  by  first  selling  the  mort- 
gaged premises.  In  the  meantime,  property  might  be 
placed  beyond  his  reach,  which  he  might  have  levied 
upon  if  he  could  have  done  so  upon  the  receipt  of  the 
execution.  We  suggest  these  considerations  in  order  to 
show  that  quite  as  much  promptness  in  the  issuing  of 
execution  should  be  required,  in  such  cases,  as  is  required 
in  ordinary  cases. 

The  defect  in  this  case  is  apparent  on  the  face  of  the 
complaint,  and  the  demurrer  to  it  should  have  been  sus- 
tained. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings  in  accordance 
with  this  opinion. 


Bbiogs  et  al.  v.  Gabnrb. 

GoirrmtTANCE. — Absent  Witness. — AffidcwU. — Continwines  for  Absence  <f  WU' 
ness  whoee  DeposUUm  is  on  FUe, — Where  the  deposition  of  a  witnesB, 
ding  in  a  coonty  beyond  those  adjoining  that  vhere  die  canae  in 
it  was  taken  to  be  used  is  pending,  ia  on  file,  an  affidavit  for  the  oontina- 
anoe  of  such  caaae  on  account  of  the  absence  of  such  witness,  which 
discloses  no  reason  for  the  retaking  of  his  deposition  or  for  his  perscHoal 
presence  at  snch  trial,  is  not  sufficient. 

Samil — WUnees  BeeiUng  in  Aijjfaimng  Ofmniff, — Where  a  competent  witness 
to  material  issues  in  an  action  is  preT«nted  from  attending  upon  the  trial 
thereof  by  any  unavoidable  and  sufficient  cause,  the  fact  that  he  resides 
in  a  county  adjoining  that  where  such  cause  is  pending,  and  that  he 
was  not  subpoenaed  and  fees  tendered  him  nntU  the  day  prior  to  that  on 
which  such  cause  is  to  be  tried,  though  in  time  to  enable  his  attend* 
anoe  but  for  such  cause,  is  no  reason  for  refuaiqg  a  continnanoe  of  such 
action,  if  an  affidavit,  suffieient  as  to  other  necessary  allegations,  be  duly 
filed. 

From  ihe  "Warren  Circuit  Court. 

M.  Mitfbrdj  for  appellants. 
J.  McCabe^  for  appellee. 
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Pbrsins^  J. — ^Action  upon  a  promissory  note  not  gov- 
erned by  the  law  merchant.  The  action  was  commenced 
on  the  16th  day  of  March,  1874. 

The  defence  pleaded  was  a  failure  of  consideration,  in 
this ;  that  the  note  was  given  for  the  last  instalment  of 
the  price  of  two  stallions,  that  false  and  fraudulent  repre- 
sentations were  made  as  to  the  pedigree  of  said  stallions, 
etc.,  and  that  the  prior  instalments  of  price  had  been  paid. 
Reply  in  denial. 

The  defendants  procured  a  continuance,  at  the  April 
term,  1874. 

On  the  first  day  of  the  September  term,  1874,  on  motion 
of  the  defendants,  depositions  taken  by  them  were  pub- 
lished. 

On  the  eleventh  day  of  said  September  term,  being  the 
day  on  which  the  cause  was  set  for  trial,  the  defendants 
applied  for  a  continuance  to  the  nezt  succeeding  term  of 
the  court,  which  application  was  overruled,  the  cause 
thereupon  tried  by  jury,  resulting  in  a  verdict  and  judg- 
ment, over  a  motion  for  a  new  trial,  for  the  plaintiff. 

The  refusal  by  the  court  to  grant  the  continuance  is  the 
only  error  insisted  on  in  argument  in  this  court. 

The  continuance  was  asked  to  enable  the  defendants  to 
obttdn  the  testimony  of  three  witnesses,  two  of  them  re- 
siding in  Hendricks  county,  Indiana,  and  one  of  them  in 
Fountain  county^  Indiana.  As  to  the  two  witnessess  in 
Hendricks  county,  the  affidavit  for  a  continuance  shows 
that  the  defendants  had  taken  the  depositions  of  those 
witnesses,  that  they  were  on  file,  and  discloses  no  reason 
why  it  was  necessary  to  retake  them,  or  to  procure  the 
personal  attendance  of  said  witnesses. 

Ab  to  the  witness  residing  in  Fountain  county,  adjoin- 
ing the  county  of  Warren,  in  which  the  cause  was  pend- 
ing, this  affidavit  was  filed : 

^^  The  defendant  Demetrius  Lower  swears  that  he  served 
the  subpcena  herewith  presented,  marked  <  B,'  and  hereby 
made  part, — served  by  reading  the  same  to  Samuel  Fields 
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on  the  17th  day  of  September,  1874,  at  10  o'clock  a.  m., 
at  his  residence  in  Fountain  county,  Indiana,  distant  some 
eight  miles  from  this  place,  and  tendered  him  two  dollars 
and  fifty  cents,  his  full  fees  as  witness.  The  said  Samuel 
Fields  is  sick  in  bed  and  confined  thereto,  and  is  physi- 
cally incapable  of  attending  this  court  now.  That  these 
defendants  expect  to  prove  by  said  Fields  that  one  of  the 
stallions,  for  which  the  note  in  suit  was  given,  was  not 
sired  by  the  thorough-bred  horse,  Lexington,  and  that  if 
he  had  been  so  sired  he  would  be  worth  at  least  one  thou- 
sand dollars  more  than  he  is  now.  That  said  facts  are 
true.  That  defendants  can  not  prove  said  facts  by  any 
other  witness  whose  testimony  can  be  as  readily  procured* 
That  the  absence  of  said  witness  has  not  been  procured 
by  the  act  or  connivance  of  these  defendants,  nor  by  oth- 
ers at  their  request,  nor  with  their  knowledge  or  consent. 
That  said  witness  resides  in  Fountain  county,  Indiana, 
and  his  evidence  can  be  procured,  if  this  cause  is  contin- 
ued a  reasonable  time,  to  wit,  until  the  next  term  of  this 
court,  as  can  all  the  evidence  herein  referred  to.  That 
said  witness  is  a  competent  and  material  witness  for  de- 
fendant herein.  That  the  continuance  is  asked,  not  for 
delay,  but  for  the  furtherance  of  justice,"  etc. 

The  defendants  had  to  prove  two  facts,  at  least,  to  make 
out  their  defence  on  the  trial ; 

First.  That  the  representations  alleged  were  made  on 
the  sale  of  the  stallions ; 

Second.  That  they  were  false  and  influenced  the 
amount  of  the  consideration  promised  to  be  paid  for  the 
horses. 

They  could  prove  the  first  fact  by  themselves,  as  appears 
in  another  part  of  the  record.  According  to  the  afiidavit, 
the  testimony  of  Fields  would  tend  to  prove  the  falsity 
of  the  representations,  if  made.  It  appeared  to  be  ma- 
terial. He  was  subpcBuaed  in  time  to  enable  him  to  be 
present  at  the  trial,  and  a  fee  tendered.  His  absence  ap- 
pears to  have  been  occasioned  alone  by  his  sickness.    Sub- 
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pcenaing  him  at  an  earlier  day  would  not  have  prevented 
his  sickness ;  at  least  we  can  not  know,  judicially,  that  it 
would. 

The  court  erred  in  refusing  the  continuance. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 

Petition  for  a  rehearing  oyerraled. 


Wblls  V.  Bower. 

FRAcncSL — FUading, — DupLieUy. — Hamden  Efror, — ^The  oyerrnling  of  a 
motion  to  require  the  separation  of  several  cauaes  of  action  of  the  same 
kind,  which  are  improperly  joined  in  a  single  paragraph  of  a  pleading, 
is  not  available  as  error  on  appeal  to  the  supreme  court. 

From  the  Jackson  Circuit  Court. 

W.  K.  MarshoRj  for  appellant. 

JB.  -Bf.  Burrell  and  F.  Emerson,  for  appellee. 

Pbrkins,  J. — ^Appellant  sued  appellee,  on  an  account  for 
medical  services,  amounting  to  eighty-eight  dollars  and 
eighty-seven  cents. 

Appellee  answered  in  three  paragraphs : 

1.  General  denial ; 

2.  Payment ; 

8.  As  follows :  ^^And  for  fiirther  answer,  the  said  de- 
fendant says,  by  way  of  set-off,  that  when  this  suit  was 
•commenced,  the  plaintiff  was  and  still  is  indebted  to  him 
in  the  sum  of  one  hundred  and  twenty-five  dollars,  upon 
a  note  executed  to  one  Ryan  Fish,  by  the  said  plaintiff, 
and  which  note  the  said  Ryan  Fish  assigned  in  writing  to 
this  defendant,  February  12th,  1874,  a  copy  of  which  note 
is  filed  herewith ;  and  the  said  plaintiff  was  also  indebted 
to  the  said  defendant,  at  the  time  of  the  commencement 
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of  this  suit,  and  is  still  indebted  to  him,  in  the  sum  of  fifty- 
three  dollars  and  thirty-three  cents,  balance  due  the 
defendant  on  settlement  made  April  22d,  1870 ;  and,  also, 
in  the  further  sum  of  fifty-four  dollars  for  interest  due  on 
certain  notes  given  to  James  H.  Green,  by  plaintiff,  and 
assigned  to  this  defendant,  by  said  Green,  which  notes  are 
in  the  possession  of  plaintiff,  and  a  copy  thereof  can  not 
be  filed  herewith ;  and,  also,  in  the  further  sum  of  thirty- 
eight  dollars,  paid  on  the  tax^  of  plaintiff,  at  his  request; 
and,  also,  in  the  ftirther  sum  of  ten  dollars,  paid  to  Ryan 
Fish,  at  plaintiff's  request ;  and  defendant  offers  to  set  off 
a  sum  equal  to  the  plaintiff's  claim,  and  demands  judgment 
for  one  hundred  dollars."  A  copy  of  the  note  above  de- 
scribed and  made  an  exhibit  is  filed  with  the  answer. 

The  plaintiff  thereupon  filed  this  motion :  '^  The  plain- 
tiff says  that  separate  defences  are  improperly  united  in 
the  third  paragraph  of  answer,  and  moves  that  the  de- 
fendant be  required  to  separate  his  said  defences,  in  said 
paragraph,  into  separate  paragraphs." 

The  motion  was  overruled  and  exceptions  taken,  and  a 
bill  of  exceptions  showing  the  overruling  of  the  motion 
was  at  once  filed,  but  without  being  signed  by  the  judge. 
The  plaintiff  then  replied  in  four  paragraphs,  each  para- 
graph being  directed  to  different  items  of  the  aggregate 
claims  set  up  in  the  paragraph  of  set-off,  of  the  answer. 

The  defendant  demurred  to  the  reply,  the  demurrer 
was  overruled,  and  the  defendant  excepted;  but  this 
ruling,  being  in  favor  of  the  appellant,  can  not  be  com- 
plained of  by  him,  and  no  cross-error  is  assigned.  We 
need  not,  therefore,  further  notice  this  ruling. 

The  cause  was  tried  by  jury,  and  a  verdict  returned  in 
&vor  of  the  appellee  for  sixty-two  dollars. 

Appellant  filed  a  motion  for  a  new  trial,  alleging  ae 
grounds  that  the  verdict  was  contrary  to  law  and  evidence, 
was  not  sustained  by  the  evidence,  and  that  the  damagee 
were  excessive. 
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The  motion  was  oyemiled,  and  judgment  rendered  on 
the  verdict. 

There  is  no  bill  of  exceptions  in  the  record. 
The  alleged  errors  assigned  in  this  oonrt  are  two : 

1.  In  overruling  the  appellant's  motion  to  compel  the 
appellee  to  separate  the  third  paragraph  of  his  answer 
into  several  separate  paragraphs. 

2.  In  overruling  the  motion  for  a  new  trial. 

The  overruling  of  the  motion  to  require  a  separation 
of  the  third  paragraph  of  answer  into  several  paragraphs 
presents  the  only  question  for  consideration  by  this  court 

Conceding,  for  the  purposes  of  this  case,  that  the  third 
paragraph  of  answer  may  not  be  treated  as  an  answer  of 
an  aggregate  amount  of  set-off,  with  a  specification  of 
particulars,  and  that  the  ruling  of  the  court  below,  upon 
the  motion  to  separate,  is  before  us  in  the  absence  of  a 
bill  of  exceptions,  we  examine  the  question  presented 
upon  its  merits.  We  treat  the  paragraph  of  answer  as 
one  containing  more  than  one  matter  of  defence.  The 
defect  of  this  paragraph,  in  that  view,  is  what  is  known 
to  the  law  as  duplicity.  It  is  a  fault  that  violates  the  rule 
of  law  requiring  singleness  of  issues ; — ^a  rule  useful  in 
itself,  as  singleness  of  issues  tends  to  secure  accuracy  on 
the  part  of  the  jury  trying  the  cause,  in  arriving  at  a  cor- 
rect finding  of  the  issues.  But  such  a  result  may  be 
arrived  at,  where  this  rule  of  pleading  is  not  conformed 
to,  by  due  care  on  the  part  of  counsel  and  the  court  in 
presenting  and  admitting  evidence,  and  in  arguing  the 
cause  and  in  instructing  the  jury.  Hence,  a  departure 
from  the  rule  may  work  no  harm.  This  conclusion  has 
long  ago  been  arrived  at  in  England,  and  been  subse- 
quently acted  upon  in* practice. 

Gould,  in  his  work  on  pleading,  says,  p.  406,  ^^But 
double  pleading  (or  duplicity)  when  not  warranted  by 
the  statute,  is  only  a  fault  in  form ;  *  *  *  and  *  *  no  ad- 
vantage can  be  'taken  of  it,  except  by  special  demurrer." 
Vol.  UV.— 87 
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Such  being  the  law,  we  are  prohibited  from  reversing 
the  case,  ou  account  of  the  ruling  complained  of,  by  our 
statutes  of  jeofotilj  which  are  Bttbetantially  a  copy  of  the 
English,  but  a  little  broader. 

2  B.  S.  1876,  p.  412,  sec.  160,  enacts,  that  '<  On  an  appeal 
the  court  must  give  judgment,  without  regard  to  techni- 
cal errors  or  defects,  or  to  exceptions  which  do  not  affect 
the  substantial  rights  of  the  parties.'' 

See,  also,  id.^  sec.  680,  p.  246.  And  u2.,  sec.  S2,  p.  59,  may 
be  considered  as  a  part  of  our  statutes  of  jeofail.  That 
section  enacts,  that  ^*  No  judgment  shaU  erer  be  reversed 
for  any  error  committed  in  sustaining  or  overruling  a 
demurrer  for  misjoinder  of  causes  of  action."  The  theory 
upon  which  this  statute  was  enacted  is  in  harmony  with 
the  decision  we  make  in  the  cause  now  under  considera- 
tion. 

The  judgment  is  affirmed,  with  costs. 


Shbsman  bt  al.  v.  Hogland. 

HusBAMD  Aim  W7FB,^AUaMiion  of  Beai  EtioAe^'^FrciMdiulmd  Ctnweycme^'— 
A  coiiTeyanoe  of  Ub  real  estate  may  be  made  by  a  basband,  to  biB  wife, 
either  by  a  deed  therefor,  directly  to  her,  or/iadirectly,  through  a  third 
person,  and  will  be  upheld  against  all,  except  deditors  aoaght  to  be  de- 
frauded. 

^AJOLr^Otiker  Property  Must  ^Fint  he  Exhtnuied, — ^A  voluntary,  fraudtifknt 
oonyeyance  of  his  real  estate,  by  a  debtor,  to  defraud  his  crediton,  can 
not  be  attacked  by  them  until  they  have  first  exhausted  all  his  other 
property  subject  to  execudon.  , 

Same. — AtHon  to  Sa  Aside  F)nauduie7U  Oonveifanee. — Heading, — Bddenee,-^ 
In  an  action  \fj  a  creditor,  to  set  sidde  a  conveyance  of  the  real  estate  of 
his  debtor  and  tovubjeet  the  same  to  'execution,  for  the  alleged  reason 
that  sqch  couveyaace  was  made  by  said  debtor  and  received  by  his 

.    grantee,  without  consideration  and  to  cheat  and  delraud  his  creditors,  it 

'  must  be  aUeged  in  the  complaint  and  proved  on  the  trial,  not  only  that 

such  debtor  had  no  property  subject  to  execution  «t  the  commenoement 
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of  such  suit,  bat,  that,  at  the  time  Ruch  fraudulent  oonyeyanoe  was  exe- 
cuted, he  had  not  sufficient  other  property  subject  to  execution,  to  satisfy 
all  his  debts. 
8amb. — ^The  fact  that  a  debtor  Toluntarily  conveys  away  his  real  estate, 
.  without  consideration,  and  for  the  purpose  of  thereby  defraudii^  his 
creditors,  gives  to  the  latter  no  right  of  action  to  attack  such  conveyance, 
unless  at  the  time  it  was  executed  he  had  not  sufficient  other  property, 
subject  to  execution,  to  satisfy  all  his  debts. 

From  the  Carroll  Circuit  Court 

B.  B.  Daily  and  J.  A.  Sims,  for  appellants. 

i.  E.  McReyndds  and  C.  R.  Pollard,  for  appellee. 

NiBLACK,  J. — Holland,  the  appellee,  who  was  a  judg- 
ment creditor  of  Mervin  Sherman,  brought  suit  against 
the  appellants,  in  the  court  below,  to  set  aside  certain  con- 
veyances and  to  subject  the  real  estate  therein  described 
to  the  payment  of  his  judgment.  The  substantial  part  of 
the  complaint  is  as  follows : 

"  That  on  or  about  the  28th  day  of  December,  1868,  the 
said  defendant  Mervin  Sherman  became  and  was  indebted 
to  the  plaintiff,  Alexander  Hoglaud,  in  a  large  sum,  to 
wit,  the  sum  of  two  hundred  and  ten  dollars,  on  account 
of  certain  damages  which  the  plaintiff  had  suffered  by 
reason  of  a  breach,  by  said  Mervin  Sherman,  of  a  contract 
made  and  entered  into  between  him  and  the  plaintiff,  for 
the  conveyance  of  certain  real  estate  from  the  defendant, 
to  the  plaintiff,  the  full  contract  price  of  which  said  real 
estate  had  been  paid  by  the  plaintiff,  to  said  defendant 
Sherman,  which  conveyance  of  said  real  estate,  as  agreed 
upon  as  aforesaid,  the  said  Mervin  Sherman  afterwards 
failed  and  refused  to  make,  although  he  had  received  and 
accepted  from  the  plaintiff  the  full  amount  of  the  pur- 
chase-money for  the. same.  That  afterwards,  to  wit,  on 
the  17th  day  of  December,  1870,  the  said  plaintiff  filed 
his  complaint  in  the  circuit  court  of  Carroll  county,  Indi- 
aua,  against  the  said  defendant  Mervin  Sherman,  to  com- 
pel a  specific  performance  of  the  contract  so  made  as 
aforesaid,  as  appears  by  the  proceedings  in  said  cause  on 
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file  in  the  clerk's  office  of  said  county ;  and  that,  on  the 
24th  day  of  October,  1873,  the  plaintiff  recovered,  against 
the  defendant  Mervin  Sherman  a  judgment  in  said  cause, 
in  said  Carroll  circuit  court,  for  the  sum  of  two  hundred 
and  ten  dollars  and  costs  of  suit,  a  copy  of  which  judg- 
ment is  filed  herewith,  marked  '  Exhibit  A,'  and  made  a 
part  of  this  complaint;  and  plaintiff  avers  that  at  the  time 
of  the  commencement  of  said  suit,  by  the  plaintiff,  against 
said  defendant  Mervin  Sherman,  said  Sherman  was  the 
owner  in  fee,  by  purchase  with  his  own  means,  from  one 
James  Justice  and  others,  about  the  year  1856,  of  a  cer- 
tain tract  of  land  in  Carroll  countv,  in  the  State  of  Indi- 
ana,  and  described  as  follows,  to  wit,  the  north  half  of  the 
south-east  quarter  of  section  two,  in  township  number 
twenty-five,  north,  of  range  one,  west,  containing  eighty 
acres;  the  same  being  the  tract  out  of  which  the  de- 
fendant Mervin  Sherman  had  agreed  to  convey  two  acres 
to  the  plaintifi*,  in  pursuance  of  the  terms  of  the  contract 
heretofore  referred  to  in  this  complaint.  And  the  plain- 
tiff avers  and  charges,  that,  on  .the  18th  day  of  March, 
1872,  and  during  the  pendency  of  the  said  suit  by  the 
plaintiff,  against  the  defendant  Mervin  Sherman,  the  said 
Mervin  Sherman,  without  any  consideration,  fraudulently 
and  with  the  intent  to  cheat,  hinder,  delay  and  defraud 
the  said  plaintiff  in  the  collection  of  any  judgment  which 
the  said  plaintiff  might  recover  against  him,  conveyed,  by 
deed,  the  tract  of  land  above  described,  to  one  Frederick 
P.  Nipple,  who  was  then  and  there  notoriously  insolvent, 
and  who,  combining  and  conspiring  with  said  defendant 
Mervin  Sherman,  to  cheat  and  defraud  the  plaintifi  as 
above  charged,  so  received  said  conveyance  or  deed,  a 
copy  of  which  said  deed  is  filed  herewith,  marked  ^  Ex- 
hibit B,'  and  made  a  part  of  this  complaint.  And  the 
plaintiff  avers  and  charges,  that,  immediately  afterwards 
and  on  the  same  day,  to  wit,  the  13th  day  of  March,  1872, 
the  said  Frederick  F.  Nipple,  without  any  consideration 
whatever,  and  for  the  purpose  of  aiding  the  said  Mervin 
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Sheman  in  cheating  and  defrauding  the  plaintiff  a«  afore- 
Baid,  conveyed,  by  deed,  the  same  land  above  deBcribed  to 
the  said  defendant,  Rebecca  Sherman,  the  wife  of  the  said 
Mervin  Sherman,  who  thus  knowingly  and  fraudulently 
reccivevl  and  accepted  the  said  deed  of  conveyance,  with 
the  fraudulent  intent  to  aid  and  assist  her  said  husband, 
Mervin  Sherman,  to  cheat  and  defraud  the  plaintifi*  out  of 
the  collection  of  any  judgment  he  might  recover  against 
the  said  defendant  Mervin  Sherman  a  copy  of  which 
deed  is  filed  herewith,  marked  ^  Exhibit  C,'  and  made  a 
part  of  this  complaint.  And  the  plaintiff  avers  that  de- 
fendant Rebecca  Sherman  claims  to  own  said  real  estate 
by  virtue  of  said  deed.  And  the  plaintiff  further  avers 
and  charges,  that,  although  the  said  deeds  each  express  on 
their  face  to  have  been  executed  for  a  valuable  considera- 
tion, viz.,  the  sum  of  twenty-eight  hundred  dollars,  yet, 
the  same  were,  in  truth  and  in  fact,  executed  without  any 
valuable  consideration,  but  with  the  sole  view  to  cheat, 
hinder,  delay  and  defraud  the  plaintiff  in  the  collec- 
tion of  said  judgment.  And  the  plaintiff  further  charges, 
that,  notwithstanding  the  fact  that  the  defendant  Mervin 
Sherman  has  conveyed  said  real  estate,  he  has,  ever  since 
the  execution  of  said  pretended  conveyance,  held  and  still 
holds  complete  possession,  and  enjoyed  and  still  enjoys  the 
occupation,  of  said  premises,  and  exercised  ownership  over 
the  same.  And  the  plaintiff'  further  avers,  that,  on  the 
18th  day  of  July,  1874,  the  plaintiff  caused  an  execution 
to  be  issued  on  his  judgment,  so  obtained,  against  the  de- 
fendant Mervin  Sherman,  as  aforesaid,  and  directed  to 
the  sheriff  of  Carroll  county,  Indiana,  which  said  execu- 
tion was  afterwards,  by  said  sheriff,  to  wit,  on  the  30th 
day  of  July,  1874,  returned,  endorsed  thereon,  *  No  prop- 
erty foulid  whereon  to  make  levy  or  sale,'  a  copy  of  which 
said  execution  is  filed  herewith,  marked  *  Exhibit  D,'  and 
made  a  part  of  this  complaint.  And  the  plaintifi'  further 
avers  and  charges,  that  there  is  now  due  and  owing  him 
on  said  judgment,  the  sum  of  two  hundred  and  ten  dollars, 
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and  costs,  and  interest  on  said  judgment  from  the  date  of 
the  rendition  of  the  same,  and  the  said  defendant  Mervin 
Sherman  has  no  other  property  of  any  kind,  subject  to 
sale  on  execution,  out  of  which  the  plaintiff  can  collect 
his  said  judgment,  interest  and  costs  or  any  part  thereofl" 

The-  complaint  then  concludes  with  a  prayer  that  the 
conveyances  from  the  said  Mervin  Sherman  to  the  said 
Frederick  P.  Nipple,  and  from  the  said  Frederick  F.  Nip- 
ple to  the  said  Rebecca  Sherman,  be  annulled  and  set  aside, 
and  that  the  lands  described  therein  be  decreed  to  be  sub- 
ject to  sale  for  the  payment  of  the  plaintiff's  judgment, 
interest  and  costs,  and  for  general  relief. 

The  appellants  demurred  jointly  to  the  complaint,  al- 
leging that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  them.  The  said  Frederick  F.  [Nip- 
ple and  the  said  Rebecca  Sherman,  each,  also  demurred  sep- 
arately to  said  complaint,  alleging  each  the  same  grounds 
of  objection. 

These  demurrers  were  overruled  and  exceptions  were  re- 
served by  the  appellants. 

An  issue  was  then  formed,  and  the  cause  was  tried 
by  a  jury.  There  was  a  verdict  for  the  appellee,  and  a 
judgment  thereon  in  substantial  accordance  with  the 
prayer  of  the  complaint. 

The  appellants,  in  their  assignment  of  errors  on  the 
record,  complain  of  the  action  of  the  court  in  overruling 
the  demurrers  to  the  complaint,  and  that  raises  the  ques- 
tion of  the  sufficiency  of  the  complaint,  which  we  will 
first  consider. 

The  objection  urged  to  the  complaint  is,  that  it  does 
not  allege  that,  at  the  time  Mervin  Sherman  caused  the 
land  therein  described  to  be  conveyed  to  his  wife,  he 
did  not  have  left  sufficient  other  property,  subject  to  ex- 
ecution, to  pay  all  his  debts,  and  that  for  the  want  of 
such  an  allegation,  it  is  fatally  defective. 

The  precise  point  raised  by  this  objection,  has,  we 
believe,  never  been  decided  by  this  court  as  a  separate 
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and  independent  legal  propoBition,  but  we  think  enough 
has  been  seUled,  in  numerous  cases  having  a  direct  bear- 
ing upon  it,  to  relieve  us  of  any  serious  difficulty  in  the 
solution  of  it. 

In  the  case  of  Brookbank  v.  Kmnardy  41  Ind.  339,  it 
was  held,  that  ^'  a  conveyance  of  real  estate  may  be  made, 
directly,  by  a  husband,  to  his  wife,  without  the  intervention 
of  trustees,  and  such  conveyance  will  be  upheld  unless 
the  rights  of  creditors  are  injuriously  affected  thereby." 

The  same  rule  necessarily  applies  with  equal  if  not 
greater  force  where  the  conveyance  i^  made  to  the  wife, 
indirectly,  through  the  intervention  of  some  third  person. 
Conveyances  from  the  husband  to  the  wife,  indirectly, 
through  trustees  or  third  persons,  have  been  so  long  upheld 
by  the  court  that  we  need  not  cite  authorities  on  that  point. 

In  Baugh  v.  Boles,  35  Ind.  524,  it  is  said,  ^  ^  a  man  thus  in- 
debted may  undoubtedly  make  a  voluntary  conveyance 

*  *  *  that  will  be  valid,  as  such  a  conveyance  should 
not  be  attacked  by  creditors  till  after  his  other  property  is 
exhausted,  and  it  proving  sufficient  for  the  payment  of  his 
debts,  the  voluntary  conveyance  should  stand.' " 

In  Sims  v.  Rickets,  35  Ind.  181,  it  was  further  held,  that 
<<  in  consequence  of  the  absolute  power  which  a  man  pos- 
sesses over  his  own  property,  he  may  make  any  disposition 
of  it  which  does  not  interfere  with  the  existing  rights  of 
others." 

In  Ewing  v.  Pattersany  85  Ind.  326,  this  court,  in  decid- 
ing what  is  necessary  to  enable  a  judgment  creditor  to 
set  aside  a  conveyance  alleged  to  have  been  fraudulently 
made  by  the  judgment  debtor  to  his  wife,  says,  ^'  it  is  nec- 
essary to  allege  in  the  complaint,  and  to  prove  on  the 
trial,  that  the  judgment  debtor  does  not  possess  other 
property  subject  to  sale  upon  execution  for  the  payment 
of  the  judgment.'*  The  same  rule  is  also  laid  down,  sub- 
stantially, in  the  case  of  Baugh  v.  Boles,  supra. 

In  the  case  of  Brookbank  v.  Kennard,  above  cited,  the 
complaint  charged,  that,  at  the  time  the  said  Brookbank 
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made  the  alleged  frandolent  conveyance  to  his  wife,  he 
'^  was  owing  a  large  som  of  money,  which  still  remains 
unpaid."  This  court,  in  passing  on  that  allegation,  held, 
in  substance,  that  it  did  not  appear  from  it  that  Brook- 
bank,  at  the  time  he  made  the  conveyance  complained  of, 
did  not  have  an  abundance  of  other  property  remaining 
to  pay  all  his  debts,  and  that  such  allegation  was,  hence, 
insufficient  to  establish  the  fraudulent  character  of  the 
conveyance,  as  it  was  intended  to  do. 

In  the  case  of  Pence  v.  Ooan,  51  Ind.  336,  it  was 
decided,  that,  under  our  code,  a  creditor  seeking  to  set 
aside  a  conveyance,  on  the  ground  of  its  being  fraudulent, 
must  allege  and  show  the  facts  and  circumstances  neces- 
sary to  make  out  the  case,  in  addition  to  the  want  of  a 
valuable  consideration,  and  that  the  onus  of  alleging  and 
showing  such  additional  Sacts  and  circumstances  rests 
with  the  creditor. 

After  a  very  careful  consideration  of  the  whole  subject, 
we  have  come  to  the  conclusion,  that,  both  on  principle 
and  on  authority,  it  is  necessary  to  charge  in  the  com- 
plaint, and  prove  on  the  trial,  that,  at  the  time  the  con- 
veyance complained  of  was  made,  the  debtor  did  not  have 
left  enough  of  other  property,  subject  to  execution,  to  pay 
all  his  debts.  In  this  position  we  are  also,  in  our  opinion, 
fidly  sustained  by  the  cases  of  King's  Heirs  v.  TTwmpsonj  9 
Pet.  204,  and  Warner  v.  J)ove,  83  Md.  679. 

We  do  not  think  it  sufficient  to  charge,  that,  some 
months  or  years  after  the  conveyance  was  executed,  no 
other  property  cpuld  be  found  on  which  to  levy  an  exe- 
cution, or,  that,  at  some  subsequent  time,  it  was  ascertained 
that  the  debtor  had  become  wholly  insolvent.  To  constitute 
the  conveyance  a  fittudulent  one,  it  must  be  made  so  by 
the  facts  and  circumstances  connected  with  it,  as  they  ex- 
isted at  the  time  of  its  execution,  and  not  by  any  subse- 
quent misconduct  or  misfortune  of  the  grantor.  'So 
matter  how  bad  the  intention  of  a  debtor  may,  in  point 
of  fSact,  have  been  in  making  a  voluntary  conveyance. 
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Btill,  if  he  had  sufficient  other  property  remaining,  sub- 
ject to  execution,  to  pay  all  his  debts,  his  creditors,  in 
legal  contemplation,  are  not  injured  by  this  bad  intention, 
simply,  and  have  no  right  of  action  to  set  aside  such  con- 
veyance. It  is  only  when  an  inadequate  amount  of  prop- 
erty remains  that  creditors  have  the  legal  right  to  com- 
plain. 

This  view  of  the  rights  of  creditors,  as  regards  volun- 
tary conveyances,  results  inevitably  from  the  authorities  we 
have  cited,  and  are  strictly  analogous  to  the  general  rules 
governing  the  rights  of  action  in  civil  causes.  It  is  not 
for  general  misconduct,  but  only  for  a  special  injury,  that 
a  right  of  action  accrues  to  the  party  complaining. 

In  the  case  at  bar,  the  appellee  does  not  allege  in  his 
complaint  whether  Mervin  Sherman,  at  the  time  he  caused 
the  land  in  controversy  to  be  conveyed  to  his  wife,  had 
any  other  property  remaining,  subject  to  execution,  or  not ; 
nor  does  he  make  any  other  averment  of  the  general 
pecuniary  condition  of  said  Sherman  at  that  time.  This 
omission  is  not,  we  think,  in  any  sense  supplied  by  the 
allegation  that,  in  July,  1874,  more  than  two  years  after 
this  conveyance  was  made,  an  execution  was  issued  on 
the  appellee's  judgment,  against  the  said  Sherman's  prop- 
erty, and  returned  ^^  no  property  found  whereon  to  make 
levy  or  sale." 

For  this  reason,  we  regard  the  complaint  as  materially 
defective,  and  must  hold  that  the  court  erred  in  over- 
ruling the  demurrers  to  it. 

There  were  other  questions  reserved  on  the  trial,  but 
the  view  we  have  taken  of  the  complaint  renders  it  un- 
necessary that  we  shall  consider  them  now. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
Airther  proceedings  in  accordance  with  this  opinion. 
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Studabaker  bt  al.,  Executors,  v.  Cody. 

QUABAHTOR. — Promuory  Note, — JDemand, — ^The  payee  of  a  pfomiMorf  note 
assigned  it  to  anotlier  by  execnting  an  endorsement  thereon  reading^ 
''For  value  received  I  assign  this  note  to",  etc.,  ''and  guarantee  the  pay- 
ment of  the  same  when  due",  and  when  such  note  matured  suit  was 
brought  against  said  payee,  on  such  endorsement,  by  a  subsequent  asBigneeL 

Hdd,  that  such  endorsement  was  not  a  collateral  guaranty,  nor  ordi&axy 
endorsement,  bat  was  a  direct  agreement,  by  said  payee,  to  pay  sudi 
note  when  due,  depending  upon  no  demand  of  payment  or  other  condi- 
tion, and  upon  which  he  was  liable  at  the  suit  of  the  original  or  any 
subsequent  assignee. 

From  the  Allen  Circuit  Court. 

J.  A.  Fay  and  JB.  S.  Taylor,  for  appellants. 
W.  H.  Coombs,  W.  H.  H.  MUler  and  B.  C.  Bdl,  for  ap- 
pellee. 

BinBLB,  J. — ^Oatherine    O'Conneil,  Daniel   O'Connelly 
Joanna  O'Connell  and  John  O'ConneU,  on  the  23d  daj  of  • 
March,  1869,  made  their  promissory  note,  payable,  twelve 
months  afber  date,  to  tiie  order  of  Maurice  Cody,  for  fifteen 
hundred  dollars,  with  ten  per  gent,  interest,  attorney' 
fees,  etc 
The  note  was  endorsed  by  the  payee  as  follows : 
'^  For  value  received  I  assign  this  note  to  Edgar  Hen- 
derson, and  guarantee  the  payment  of  the  same  when  due. 

"  M.  Cody." 
Henderson  assigned  the  note  as  follows : 

"  Pay  to  the  order  of  John  K,  Evans. 

^'  Edoab  Hendeeson." 

This  suit  was  brought  by  Evans  agidnst  Cody,  upon  his 
endorsement,  as  a  direct  undertaking  instead  of  a  collat- 
eral guaranty,  seeking  to  hold  him  liable,  directly,  instead 
of  liable  as  an  endorser  or  as  a  collateral  guarantor. 

An  answer  of  several  paragraphs  was  filed,  and  issues 
formed  which  we  do  not  state,  as  no  question  is  brought 
h,ere  upon  them.  The  court  tried  the  case,  and,  at  the 
request  of  the  parties,  made  a  special  finding  which  is  as 
follows : 
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^  1.  That  on  the  28d  day  of  March,  1869,  Catherine 
O'Connell,  Daniel  O'Connell,  Joanna  O'Connell  and  John 
O'Connell  made,  executed  and  delivered  to  Maurice  Cody 
the  promissory  note  described  in  the  complaint,  and  that 
the  same  was  secured  by  mortgage,  bearing  even  date 
therewith,  on  twenty  feet  of  ground  off  the  east  side  of 
lot  61,  etc. 

'*  2.  That  said  note  was  afterwards  assigned  by  said 
Cody,  to  Edgar  Henderson,  by  endorsement  thereon  as 
follows :  ^  For  value  received  I  assign  this  note  to  Edgar 
Henderson,  and  guarantee  the  payment  of  the  same  when 
due,'  signed  '  M.  Cody,'  and  that  said  Henderson  after- 
wards endorsed  the  same  note  to  John  E.  Evans  as  fol- 
lows: *Pay  to  the  order  of  John  K.  Evans,'  signed 
^  Edgar  Henderson/ 

<<  3.  That  on  the  10th  day  of  October,  1870,  said  Evans 
commenced  an  action  against  all  of  said  O'Connells,  upon 
said  note  and  mortgage,  in  the  Allen  circuit  court,  to 
which  said  Cody  and  one  Erastus  L.  Tefit  w^re  after- 
wards made  parties,  and  such  proceedings  were  thereupon 
had,  that  upon  the  1st  day  of  February,  1871,  Evans  ob- 
tained a  personal  judgment  against  Daniel  and  John  O'Con- 
nell, for  one  thousand  eight  hundred  and  fifty-nine  dollars 
and  sixty-seven  cents,  a  finding  that  the  note  had  been 
duly  assigned,  together  with  said  mortgage,  by  said  Cody, 
to  the  plaintiff,  and  a  judgment  of  foreclosure  and  sale  of 
the  first  described  premises  or  tract  of  land,  as  against  all 
the  O'Connells ;  that  on  the  10th  day  of  .October,  1871,  an 
execution  or  order  of  sale  issued  in  due  form,  and  the 
same  was  afterwards  returned  endorsed  as  follows :  '  By 
virtue  of  this  writ  I  duly  advertised  the  within  described 
premises  for  sale,  and  upon  the  day  appointed  for  such 
sale,  to  wit,  on  the  25th  day  of  November,  1871,  the  same 
was  postponed,  by  order  of  the  plaintiff,  until  the  SOth 
day  of  December,  at  which  time,  after  duly  advertising 
said  real  estate  for  sale,  I  offered  the  same,  in  the  manner 
prescribed  by  law,  and  no  person  bidding  therefor,  it  re- 
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midns  unsold  for  want  of  bidders,  and  this  writ  is  now 
returned  wholly  unsatiBfied^    C.  A.  Zollinger,  Sherifil' 

^^  4.  That  the  note  described  in  the  complaint  remains 
due  and  wholly  unpaid ;  that  it  is  not  shown  by  a  pre- 
ponderance of  the  evidence,  and  it  is  therefore  found  not 
to  be  the  fact,  that  Cody,  the  defendant,  had  any  notice 
of  the  non-payment  of  said  note,  at  or  soon  after  the  time 
when  the  same  became  due,  nor  any  notice  or  knowledge 
of  such  non-payment,  until  the  time  of  the  rendition  of 
said  judgment  of  foreclosure,  on  the  Ist  day  of  February, 
1871,  veiy  soon  after  he  did  have  such  knowledge. 

^^  5.  That  at  the  time  when  the  note  described  in  the 
complaint  became  due,  to  wit,  on  the  23d  of  March,  1870, 
the  makers  of  the  note,  Daniel  O'Connell  and  John  O'Con- 
nell,  were  the  owners  of  personal  property,  subject  to  exe- 
cution, of  the  value  of  one  thousand  two  hundred  and 
five  dollars,  and  continued  to  be  the  owners  thereof, 
through  the  summer  and  up  to  the  fall  of  1870,  and  that 
there  was*  no  delay  had  in  the  bringing  of  suit  against 
them,  at  the  instance,  request,  ox  by  the  procurement, 
approbation  or  consent  of  the  defendant,  Cody. 

^^  6.  That  there  was  no  other  action  pending  against 
the  defendant,  Cody,  in  £Eivor  of  plaintiff,  upon  the  same 
cause  of  action,  at  the  time  of  the  commencement  of  this 
action,  nor  has  there  been  at  any  time  since,  nor  is  there 
now. 

^^7.  That  the  payors  of  the  note,  Daniel  and  John 
O'Connell,  at  the  time  of  the  bringing  of  this  suit,  had  no 
property  subject  to  execution,  but  were  and  are  insolvent ; 
and  that  at  the  time  of  the  execution  of  the  note  sued  on, 
the  said  Catherine  and  Joanna  O'Connell  were  and  still 
are  the  wives,  respectively,  of  the  said  Daniel  and  John 
O'Connell. 

<<  8.  That  there  is  now  due  to  the  plsdntiff,  Evans,  upon 
the  promissory  note  described  in  the  complaint,  the  sum 
of  two  thousand  one  hundred  and  forty-five  dollars  and 
eighty-two  cents,  for  principal  and  interest  thereof. 
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"  And  the  court  being  of  the  opinion  that  upon  the 
facts  thus  found,  the  law  of  the  case,  as  recognized  by  the 
supreme  court  of  this  state,  is  with  the  defendant,  doth 
say  and  find  for  the  defendant." 

Judgment  for  defendant. 

After  the  death  of  Evans,  the  appellants,  who  are  the 
executors  of  his  last  will  and  testament,  brought  this  ap- 
peal. 

If  Cody  was  liable  on  his  endorsement  only  as  an  en- 
dorser or  a  collateral  guarantor,  the  judgment  below  is 
correct;  but  if  by  his  endorsement  to  Henderson  he  be- 
came liable  as  an  original  promisor,  we  are  of  opinion 
that  the  judgment  is  erroneous.  The  question  thus  pre- 
sented is  not  wholly  free  from  difficulty.  It  is  not  always 
easy  to  clearly  trace  the  line  between  a  collateral  guaranty, 
the  obligation  of  which  depends  upon  some  condition  or 
contingency,  and  a  direct  undertaking  which  imposes  a 
fixed  liability.  Mr.  Story  says,  "And  not  only  may  the 
endorser  by  his  endorsement  qualify  and  restrain  his  own 
liability,  but  he  may,  aUo,  if  he  chooses,  enlarge  his  ordi- 
nary responsibility  as  endorser.  We  have  already  seen, 
that  the  obligation  created  by  law,  in  cases  of  endorsement, 
is  conditional,  and  requires  the  holder  to  make  due  demand, 
and  give  due  notice  to  the  endorser  of  the  non-payment 
of  the  note ;  and,  if  he  omits  so  to  do,  the  endorser  is  dis- 
charged. But  an  endorser  may  absolutely  guarantee  the 
payment  of  the  note  in  all  events,  and  dispense  with  any 
such  due  demand  or  notice."  Story  Prom.  Notes,  p.  167, 
sec.  147. 

In  the  case  of  Bumham  v.  GaUenHne^  11  Ind.  295,  the 
guaranty  was  in  the  following  words :  "  I  guarantee  the 
payment  of  this  note,  and  costs,  if  any  are  made  on  it ;" 
and  it  was  held  to  be,  "in  substance  and  legal  efiSBct,  a 
promissory  note,"  and  the  guarantor  was  adjudged  liable, 
without  proof  of  the  insolvency  of  the  maker. 

In  the  case  of  Watson  v.  Beabauty  18  Ind.  281,  the  en- 
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dorsement  upon  an  agreement  between  JameB  E.  Watson 
and  William  J.  Beaboat  was  as  follows : 

^*  I,  Hayden  P.  Watson,  agree  to  stand  as  sorety  for 
James  E.  Watson  in  the  above  agreement,"  and  Hayden 
P.  Watson  was  held  primarily  and  absolutely  liable.  And 
the  case  of  Sample  v.  Martin^  46  Ind.  226,  we  regard  as  in 
point. 

In  the  case  before  us  the  guaranty  was  directly  to  Hen- 
derson, to  pay  the  note  when  due,  which,  we  think,  makes 
a  clearer  and  stronger  case  than  those  cited,  and  imports 
a  direct  obligation  to  pay  the  note  when  due,  without  any 
condition  or  contingency,  and  the  assignment  of  Hen- 
derson transferred  the  obligation  to  Evans.  The  following 
authorities  will  fully  support  this  view  of  the  case :  Leon- 
ard V.  ShirtSf  88  Ind.  214 ;  Carver  v.  Warren^  5  Mass.  645 ; 
White  V.  Hotolandj  9  Mass.  801 ;  NeUon  v.  Ihiboi8j  13  Johns. 
176 ;  Alien  v.  Sightmere,  20  Johns.  365 ;  Sunrner  v.  Gay^ 
4  Pick.  311 ;  Baker  v.  Briggs,  8  Pick.  122 ;  Breed  v.  HiU- 
house,  7  Conn.  523;  Sough  v.  Gray,  19  Wend.  202;  MiUer 
V.  Gaston,  2  Hill,  188;  Beaton  v.  Hulbert,  3  Scam.  489; 
Partridge  v.  Davis,  20  V t.  499 ;  Broum  v.  Curtiss,  2  Comst 
225 ;  Donley  v.  Camp,  22  Ala.  659 ;  Marvin  v.  Adarnson, 
11  Iowa,  871 ;  Gay  v.  JEdgerton,  19  Ohio  State,  649. 

We  think  the  court  erred. 

The  judgment  is  reversed,  with  costs,  and,  as  all  the 
facts  necessary  to  a  final  judgment  are  found,  the  cause  is 
remanded  with  directions  to  render  judgment  on  the  find- 
ing, in  fSftvor  of  appellants,  for  the  sum  of  two  thousand 
one  hundred  and  forty-five  dollars  and  eighty-two  cents, 
with  interest  thereon  from  the  date  of  the  finding,  and 
with  costs* 
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Bsvisw  OF  JvtiGMBMrr.^^Pkadmffr'-^CkmpUte  Beeordj~^A  complaint  to  re- 
view a  jodgment  rendered  in  a  former  action  is,  where  enorB  of  law, 
onlj,  axe  assigned,  in  the  nature  of  an  appeal  from  snch  judgment,  and 
must  contain  a  complete  reoord  of  all  the  pleadings  and  proceedings  in 
such  cause. 

From  the  Hamilton  Cireuit  Court. 

D.  MaaSy  for  appellants. 

M.  A.  ChipmaUy  for  appellee. 

KiBLACK,  J. — This  was  a  proceeding  in  the  eonrt  below, 
to  review  a  judgment  previously  rendered  in  tiiat  court, 
in  an  action  in  which  the  appellee  was  plaintiff,  and  the 
appellants  were  defendants.  A  demurrer  was  sustained 
to  the  complaint,  to  which  the  appellants  excepted. 

Error  is  assigned  here,  on  that  action  of  the  court,  and 
thus  the  sufficiency  of  the  complaint  is  the  only  question 
raised  for  our  consideration. 

The  complaint  purports  to  set  out  a  record  of  the  pro- 
ceedings and  judgment  in  the  original  action,  and  alleges 
that  certain  errors  of  law  appear  in  such  proceedings  and 
judgment.  It  is,  amongst  other  liiings,  complained 
that  the  original  complaint  did  not  contain  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  that,  hence,  the 
court  erred  in  rraidering  judgment  upon  it,  against  the 
eppdlants.  We  can  not,  however,  properly  consider  the 
Buffidency  of  this  ori^nal  complaint,  with  reference  to 
the  proceedings  had  upon  it,  because  those  proceedings 
eve  not  all  before  us.  From  inadvertence  or  some  other 
cause,  transcripts  of  the  trial,  of  the  verdict,  of  the  causes 
as  well  as  the  motion  Ibr  a  new  trial,  in  the  ori^nal 
action,  and  possibly  of  other  matters,  are  all  omitted 
from,  and  not  contained  in,  the  record  of  proceedings  set 
out  in  the  complaint  in  this  cause.  The  original  com- 
plaint was  not  demurred  to,  and,  although  it  may  have 
been  defective,  a  matter  about  which  we  do  not  now  in- 
quire, and  consequently  do  not  express  any  opinion,  its 
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defects  may  have  been  cured  by  the  verdict  But  the 
verdict  is  not  before  us,  and  we  can  not,  hence,  judge 
what  defects  it  may  have  cured,  or  was  capable  of  curing. 
Bee  Taylor  v.  8hoH,  40  Ind.  606. 

In  McDade  v.  McDade,  29  Ind.  340,  the  court  said, 
''it  is  a  common  principle  of  pleading  and  practice  ap- 
plicable to  all  bills  of  review,  that  the  complaint  must 
bring  before  the  court  a  full  record  of  the  proceedings 
and  judgment  in  the  case  sought  to  be  reviewed,  in- 
cluding the  origmal  complaint,  answer  and  other  plead- 
ings  and  proceedings  in  the  cause." 

To  the  same  efiect  is  the  case  of  Dams  v.  Perry,  41 
Ind.  305.  Bee,  also.  Story  Eq.  PL,  sections  403-407.  The 
rule  thus  laid  down  is  founded  in  reason  and  firmly  sup- 
ported by  both  precedent  and  authority.  Justice  Story 
has  ssdd  that  "  a  bill  of  review  was  in  the  nature  of  a  writ 
of  error,"  and  we  may  add,  that,  under  our  code  of  dvU 
procedure,  it  is,  when  errors  of  law  only  are  assigned, 
in  the  nature  of  an  appeaL  The  necessily,  therefore, 
of  bringing  the  entire  record  of  the  original  suit  before 
the  court,  in  a  bill  for  the  review  of  a  judgment  for  alleged 
errors  appearing  on  the  face  of  the  record,  is  just  as  ap- 
parent and  just  as  self-evident  as  it  is  that  a  complete 
record  of  a  cause  should  be  filed  in  this  court,  when  the 
cause  has  been  appealed  from  an  inferior  court 

On  account  of  the  omissions,  in  the  record  of  the  pro- 
ceedings of  the  orij^al  suit,  above  indicated,  it  is  very 
clear  to  us  that  the  complaint  in  this  action  is  &taUy 
defective,  and  that  the  court  below  did  not  err  in  sus- 
taining a  demurrer  to  it 

The  judgment  is  affirmed,  with  eosta. 
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Specific  Fsbfobxawcs. — Coniraei  to  Cowtey  Bml  JEtkOe. — XhotrtakiijfcfJk- 
scripUon, — Pleading. — Demurrer. — A  written  contract  for  the  oonTejanoe 
of  real  estate,  which  is  therein  described  as  ''one  lot  of  ground  lying  and 
being  the  corner  lot  of  the  south-east  side  of  ^  a  certain  railroad  and  a  cer- 
tain highway,  ''to  be  fifty  feet  front  and  ronning  back  one  hundred  feet", 
IB  void  for  uncertainty  in  such  deecription.  And  a  complaint  for  the 
specific  performance  of  such  contract,  ailing  no  mistake  in,  and  pray- 
ing for  no  reformation  of,  such  description,  though  alleging  the  payment 
of  the  purchase-money  for  such  real  estate  by  the  plaintiff^  and  his  pos- 
aeasion  and  improTement  theseo^  is  bad  on  demiimr  for  want  of  soffi- 
cient  facts. 

From  the  Ripley  Circuit  Court. 
E.  P.  FerriSj  for  appellants. 

HowK,  J. — ^In  this  action,  the  appellants  were  the  plain- 
tiffisy  and  the  appellees  were  the  defendants,  in  the  court 
below.  All  of  the  appellants'  complaint,  which  is  set  out 
in  the  record,  is  contained  in  what  is  called  an  amended 
third  paragraph  of  the  complaint. 

In  this  amended  third  paragraph,  it  is  alleged,  in  sub- 
stance, that  one  Blossius  Gigos,  on  the day  of j 

1860,  departed  this  life  leaving  the  appellants  as  his  only 
surviving  heirs  and  representatives;  that  on  the  9th  day 
of  August,  185S,  George  W.  Cochran  was  the  owner  of 
the  north-west  quarter  of  section  twenty-two,  in  town 
eight,  north,  of  range  eleven,  east,  in  Ripley  county,  In- 
diana; that  the  Ohio  and  Mississippi  railroad  had  then 
just  been  located  through  said  quarter  section,  crossing  the 
Madison  plank  road,  which  ran  north  and  south  through 
said  quarter  section;  that  the  intersection  of  the  said 
roads  was  near  the  center  of  said  quarter  section,  east 
and  west,  and  near  the  north  side  of  said  quarter  section, 
and  where  the  town  of  Osgood  is  now  situate;  that  said 
George  W.  Cochran  was  then  about  to  lay  out  a  town  at 
that  point,  and  for  the  purpose  of  inducing  persons  to 
Vol.  LIV.— 88 
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locate  there,  he  appointed  said  William  Duncan  his  agent 
to  sell  lots  at  said  railroad  and  plank  road  crossing;  that 
John  Ewing,  8r.,  on  said  day,  purchased  the  comer  lot  of 
ground  of  said  Cochran,  by  said  Duncan,  his  agent,  to  be 
fifty  feet  front  on  said  plank  road,  and  running  back  one 
hundred  feet,  making  the  south-west  comer  of  said  lot 
where  the  extreme  south-east  side  of  the  railroad  bed  in- 
tersected the  east  side  of  the  plank  road;  that  said  Ewing 
pointed  out  the  ground,  and  agreed  with  said  Duncan 
that  it  should  be  the  lot  on  the  east  side  of  the  plank  road 
and  on  the  southeast  side  of  said  railroad,  which  ran 
north-east  and  south-west  where  it  crossed  said  plank 
road ;  that  said  lot  was  a  corner  lot,  and  said  Ewing  paid 
said  Cochran  twenty  dollars  in  gold,  the  price  agreed 
upon  for  said  lot,  and  went  upon  and  took  possession  of 
said  lot  so  pointed  out;  that  said  William  Duncan,  as 
agent  of  said  Cochran,  gave  said  Ewing  a  writing,  a  copy 
of  which  was  filed  with  and  made  part  of  said  paragraph ; 
thatr  the  location  of  said  lot,  as  to  the  railroad,  was  cor- 
rectly described,  but  was  not  described  at  all  as  to  the 
plank  road,  only  as  a  corner  lot,  as  that  road  ran  north  and 
south,  where  it  crossed  the  railroad;  that  this  was  the 
only  corner  lot  said  Cochran  owned  at  that  time  on  the 
south-east  side  of  said  railroad,  as  no  town  had  then  been 
laid  out,  and  the  plank  road  was  the  only  road  or  street 
in  that  locality  or  quarter  section  of  land,  except  along 
the  north  line  thereof;  that  said  Cochran  gave  a  receipt 
to  said  Ewing  for  said  purchase  money,  describing  said 
lot  as  aforesaid,  and  said  receipt  had  been  lost,  and  there- 
fore a  copy  thereof  oould  not  be  filed  with  said  complaint; 
that  after  the  payment  of  the  purchase- money,  and  the 
taking  possession  by  said  John  Ewing,  Sr.,  the  said  Ewing 
sold  and  assigned  his  interest  in  said  lot  and  bond  to  said 
Blossius  Gtigos,  a  copy  of  which  assignment  was  filed  with 
and  made  part  of  said  complaint ;  that  said  sale  and  as- 
signment to  said  Gigos  were  made  on  the  —  day  of  Sep- 
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tember,  1858;  that  said  Gigos  went  upon,  took  possession 
of,  made  improvements  and  built  a  house  on  said  lot ;  that 
in  1857,  said  Cochran,  after  he  had  received  the  money 
for  said  lot  and  knew  all  said  facts,  laid  out  the  town  of 
Osgood  at  said  plank  road  and  railroad  crossing,  and  sur- 
reyed  and  marked  ofi*  the  same  into  lots,  as  shown  by  the 
plat  of  said  town  of  Osgood,  as  laid  out  by  said  Cochran 
and  duly  recorded  in  the  recorder's  office  of  said  Ripley 
county,  in  said  quarter  section  and  that  fifty  feet  fronting 
on  Suckeye  street  and  extending  back  from  the  plank 
road,  now  Buckeye  street,  across  lots  numbers  one  hundred 
and  seventeen  and  one  hundred  and  eighteen  in  said-  town 
of  Osgood,  one  hundred  feet,  and  the  same  was  done  by 
said  Cochran  to  cheat  and  defraud  the  appellants ;  and  the 
better  to  carry  out  said  fraud  he  sold  said  lots  numbers  one 
hundred  and  seventeen  and  one  hundred  and  eighteen, 
conveying  the  lot  in  controversy,  on  May  19th,  1858,  to 
Rhoda  Levi,  who  at^the  time  had  notice  of  all  said  facts, 
and  was  the  wife  of  Isaac  Levi,  and  gave  her  a  •quit- 
claim deed  to  said  premises,  reserving  a  vendor's  lien 
thereon  for  one  hundred  and  fifty  dollars ;  that  in  Feb- 
ruary, 1861,  said  Cochran  foreclosed  his  said  vendor's  lien 
against  the  said  Rhoda  and  Isaac  Levi  only ;  and  that  on 

the day  of ,  1861,  said  lot  was  sold  at  sheriff's 

sale,  on  said  judgment,  for  twenty-six  dollars  and  twelve 
cents,  to  James  H.  Cravens,  the  agent  of  said  George  W. 
Cochran,  with  full  notice  by  said  Cochran  and  Cravens 
of  all  said  facts ;  that  the  appellees,  William,  James  and 
Hardin  Duncan,  were  in  the  possession  of  said  fifty  feet 
by  one  hundred  feet  deep,  belonging  to  appellants,  and 
being  a  part  of  said  lots  one  hundred  and  seventeen  and 
one  hundred  and  eighteen,  in  said  town  of  Osgood,  and 
being  the  same  land  sold  by  said  Cochran  to  said  John 
Ewing,  who  sold  and  assigned  his  interest  to  Blossius 
Gigos,  and  by  virtue  of  which  facts  appellants,  as  the 
heirs  of  said  Blossius  Gigos,  deceased,  were  the  equitable 
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owners  of  said  land ;  that  the  title  of  the  said  Duncan 
was  to  the  appellants  unknown,  but  they  were  claiming 
to  be  the  owners  by  purchase  from  said  Cravens,  and 
that  each  of  them  at  the  time  of  their  purchase  had  full 
notice  of  all  said  facts.  And  appellants  averred,  that  the 
purchase-money  of  said  lot  was  all  paid  at  the  time  of 
the  purchase,  and  that  said  Blossius  Gigos  had  demanded 
of  said  George  W.  Cochran,  a  deed  of  said  premises, 
when  he  obtained  the  interest  of  said  John  Ewing,  Sr., 
therein ;  that  said  Ewing  and  said  Gigos  had  each  per- 
formed his  part  of  said  title-bond,  and  was  ready  to 
comply  with  all  its  conditions  within  twelve  months  from 
its  date,  but  were  prevented  by  the  failure  of  said  Cochran 
to  execute  a  deed  of  said  lot,  which  he  had  refused  and 
still  refused  to  do.  And  the  appellants  asked  that  the 
appellees,  William,  James  and  Hardin  Duncan,  might  be 
compelled  to  disclose  their  title  and  claim  to  said  premises, 
and  that  those  who  hold  the  legal  title,  if  any  of  them 
did,  might  be  required  to  convey  to  appellants  their  in- 
terest in  the  same ;  and  appellants  averred  that  all  the 
appellees  had  acquired  their  title  to  said  premises  sub- 
sequent to  the  title  of  the  appellants.  And  the  appellants 
asked,  that,  as  against  the  appellees,  their  title,  in  and  to 
said  premises,  might  be  quieted,  and  that  the  appellees,  or 
any  one  under  them,  might  be  ei^joined  from  setting  up 
any  title  to  any  portion  of  said  premises  claimed  by  the 
appellants,  and  for  other  proper  relief. 

The  copy  of  the  writing,  executed  by  William  Duncan, 
agent  for  George  W.  Cochran,  to  John  Ewing,  Sr.,  which 
copy  was  made  part  of  appellants'  complaint,  was  in  these 
words : 
"  State  of  Indiana,  Ripley  county : 

"  I,  William  Duncan,  agent  for  George  W.  Cochran,  have 
bargained  and  sold  to  John  Ewing,  Sr.,  one  lot  of  ground 
lying  and  being  the  comer  lot  of  the  south-east  side  of 
the  Ohio  and  Mississippi  railroad,  and  of  the  Madison 
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plank  road,  to  be  fifty  feet  front,  and  ranning  back  one 
hundred  feet,  this  the  ninth  day  of  August,  1858. 

"  N.  B. — ^The  said  Ewing  binds  himself  to  build  a  house 
on  said  lot  within  twelve  months,  if  the  deed  shall  be 
made  in  time  to  do  so,  and  further,  if  Ewing  sells  said 
lot,  the  purchaser  is  bound  as  Ewing  is  bound. 

(Signed)  *'  William  Duncan.' 

The  copy  of  the  assignment  of  said  writing,  which 
copy  was  also  made  a  part  of  appellants'  complaint,  was 
as  follows: 

"  I  assign  all  my  right  to" . 

(Signed)  "John  Ewing,  Sr." 

The  appellees,  George  W.  Cochran,  and  William,  James 
and  Hardin  Duncan,  each  for  himself,  demurred  sepa- 
rately to  the  amended  third  paragraph  of  appellants' 
complaint,  for  the  want  of  sufficient  facts  therein  to  con- 
stitute a  cause  of  action.  This  demurrer  was  sustained 
by  the  court  below,  and  to  this  decision  appellants  ex- 
cepted, and,  declining  to  amend  further,  judgment  was 
rendered  against  them^  in  favor  of  said  appellees,  on  said 
demurrer,  from  which  judgment  this  appeal  is  now  here 
prosecuted. 

In  this  court,  the  only  alleged  error,  assigned  by  appel- 
lants, is,  that  the  court  below  erred  in  sustaining  appellees' 
demurrer  to  the  amended  third  paragraph  of  appellants' 
complaint. 

It  is  very  evident  that  the  description  of  the  land  sold, 
as  set  out  in  the  writing  alleged  to  have  been  executed  by 
William  Duncan,  agent  of  or  for  George  W.  Cochran,  to 
John  Ewing,  Sr.,  is  absolutely  void  for  uncertainty.  No 
surveyor  could  locate  the  land  sold,  from  the  description 
thereof  in  said  writing,  for  the  reason  that  it  is  impossible 
to  tell  from  the  language  used,  whether  the  "  fifty  feet 
front",  of  the  land  in  question,  fronted  on  the  Ohio  and 
Mississippi  railroad  or  on  the  Madison  plank  road,  or 
with  what  width  or  at  what  angle  it  ran  back  one  hun- 
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dred  feet  from  the  road,  on  which  it  fit>iited.  The  appel- 
lants have  not  alleged,  in  the  amended  third  paragraph 
of  their  complaint,  that  there  was  any  mistake  in  the 
description  of  the  land  sold,  as  the  same  was  described  in 
the  writing  sued  upon ;  nor  have  they  sought,  in  or  by 
said  paragraph,  to  have  the  said  writing  reformed  in  any 
particular.  But,  counting  as  they  did  upon  an  instru- 
ment of  writing,  which  was  void  upon  its  face  for  uncer- 
tainty in  the  description  it  contained  of  the  land  sold,  the 
appellants  have  sought,  by.their  amended  complaint,  to 
enforce  the  specific  performance  of  such  void  writing, 
without  even  an  allegation  of  any  mistake  therein,  or  a 
simple  demand  for  its  reformation. 

The  specific  performance  of  such  a  contract  as  the  one 
now  under  consideration,  can  not  be  enforced  as  it  was 
written,  without  correction  or  reformation,  by  the  judg- 
ment or  decree  of  any  court.  If  there  were  mistakes  in 
the  contract,  upon  the  proper  averments,  sustained  by 
sufficient  evidence,  such  mistakes  might  be  corrected; 
and  then,  in  a  proper  case,  a  judgment  for  specific  per- 
formance might  be  obtained.  And  under  our  code  of 
practice,  a  party  may,  by  proper  allegations  in  his  com- 
plaint and  upon  sufficient  evidence,  obtain  the  correction 
of  mistakes  in  a  written  contract,  and  also  the  specific 
performance  of  such  contract,  in  one  and  the  same  action* 
2  R.  S.  1876,  p.  70,  sec.  71. 

Appellants'  amended  third  paragraph  of  their  com- 
plaint was  radically  and  fatally  defective,  and  the  court 
below  committed  no  error  in  sustaining  appellees'  demur- 
rer to  such  amended  paragraph. 

The  judgment  of  the  coUrt  below  is  affirmed,  at  i^pel* 
lants'  costs. 
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HUBBAHD  AJsn>  WmL— ForeelonNV  end  8aU  cf  W^$  E&d  Atafe.— ilefioii  hy 
Piutk^MT  /or  Bomtmonu — JowU  Judgmtml  far  Pmmnion» —  W^9  -LiabUiijf 
for  BaUs. — Htubamd  not  Liable. — Statute  Construed, — On  receiyiog  his  deed 
from  the  proper  sheriff,  for  a  tract  of  real  estate  sold  at  sheriff's  sale  as 
the  property  of  a  married  woman,  upon  a  decree  against  her  and  her 
husband,  for  the  foreclosore  of  a  mortgage  executed  by  them  npon  her 
said  real  estate,  the  grantee  broqght  an  action  i^^ainst  them,  joinllj,  to 
recover  the  possession  of  such  real  estate,  which  she  had  continued  to 
hold  after  the  expiration  of  the  jear  for  redemption,  and  to  recover  jud^ 
ment  for  the  value  of  the  rents  and  profits  thereof  for  such  jear  and  for 
the  additional  time  she  so  held  over. 

EUdf  that  such  plaintiff  was  entitled  to  reoover  •  Joint  jo^gmeBt  lor  the 
possession  of  such  real  estate,  though  the  occupancy  of  the  husband  wae 
•only  as  the  companion,  and  by  the  sufferance,  of  his  wife. 

HM,  also,  that  the  wife  was,  but  the  husband  was  not,  liable  to  a  judg- 
ment lor  the  value  of  such  rents  and  profits,  as  a  Judgment  debtor,  under 
the  provisions  of  the  act  of  June  4th,  1861,  '^providiug  for  the  rede&opr 
tion  of  real  property",  etc.,  2  B.  S.  1876,  p.  220. 

Hddy  also,  that  a  judgment  against  her  for  such  rents  and  profits  may  be 
rendered  in  connection  with  a  joint  judgment,  against  her  and  her  hus- 
band, for  the  possession  of  such  realty. 

Sams. — ^iVoeliee.— ^prssie  OomrL — Where  judgment  has  bem  improperly 
rendered  against  a'part,  and  properly  as  to  the  rest,  of  the  defendants  in 
an  action  to  recover  real  estate,  on  appeal,  the  supreme  court  may  affirm 
the  judgment  properly  rendered  and  reverse  as  to  thai  improperly  ren- 
dered. 

From  the  Vanderburgh  Circuit  Court. 

C.  Denby  and  D.  B.  Kumierj  for  appellants. 
A.  L.  BobinsoTij  for  appellees. 

Perkins,  J.^— Louise  Clements,  wife  of  Converse  Clem- 
ents, owned  a  certain  lot  in  the  city  of  Evansville,  Indiana; 
and  on  the  13th  day.  of  May,  1878,  mortgaged  it,  her  hus- 
band joining  in  the  mortgage,  to  Samuel  E.  Oilbert,  to 
secure  a  debt  of  four  thousand  dollars.  The  debt  was  not 
paid,  and,  at  the  April  term  of  the  Vanderburgh  circuit 
court,  1874,  the  mortgage  was  foreclosed ;  and,  on  the  18th 
of  July,  1874^  the  lot  mortgaged  was  sold  by  the  sheriff, 
on  the  decree  of  foreclosure,  to  said  Oilbert,  who  received 
the  proper  certificate  of  purchase,  and,  on  the  1st  of  May, 
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1875y  assigned  the  same  to  Robinson,  the  appellee.  The 
property  not  having  been  redeemed,  the  sheriff  dnly  exe- 
cuted a  deed  for  the  same  to  the  appellee. 

The  execution  defendant,  Mrs*  Clements,  was  in  posses- 
sion of  the  property  when  she  mortgaged  it,  and  she  con- 
tinued in  possession  till  the  year  for  redemption  after  the 
sale  expired,  and  is  still  in  possession,  her  husband  making 
his  home  with  her  on  the  premises. 

At  the  November  term,  1875,  appellee  commenced  suit 
for  the  possession  of  the  property.  He  set  out  the  history 
of  his  title  in  his  complaint,  made  the  mortgage  fore- 
closure proceedings  a  part  of  it,  and  demanded  judgment 
for  possession,  and  for  damages  and  rents. 

Several  demurrers  to  the  complaint  were  filed  and  prop- 
erly overruled.  The  complaint  was  sufficient  as  to  both 
appellants. 

The  appellants  severally  moved  for  a  new  trial,  on  the 
two  grounds,  that  the  judgment  was  not  sustained  by  the 
evidence,  and  that  the  damages  were  excessive. 

The  motions  were  overruled. 

The  overruling  of  these  several  motions  is  assigned  for 
error. 

The  judgment  for  possession  agwist  both  defendants 
was  right,  and  must  be  affirmed. 

As  to  the  judgment  for  damages,  the  wife,  the  female 
appellant,  was  a  judgment  debtor,  whose  land  had  been 
sold  on  execution ;  the  husband  was  not.  And  the  statute 
enacts,  2  R.  S.  1876,  p.  220,  sec.  2,  that «  *  *  *  .  The 
judgment  debtor  shall  be  entitled  to  the  possession  of  the 
premises  for  one  year  after  the  sale,  and  in  case  they  are 
not  redeemed  at  tiie  end  of  the  year  as  provided  in  this  act, 
he  shall  be  liable  to  the  purchaser  for  their  reasonable 
rents  and  profits." 

Under  and  by  force  of  this  provision  of  the  statute,  the 
female  appellant,  notwithstanding  her  coverture,  was  liable 
to  the  appellee  for  the  rents  and  profits  of  the  property 
for  the  year  for  redemption,  and  such  reasonable  time 
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Tyler  etoLv,  BowIim. 

longer  as  might  be  necessary  to  oust  her  of  a  possession 
which  she  continued  to  hold  wrongfully  after  the  year 
for  redemption  had  expired.  We  think  the  judgment 
for  damages  against  the  female  appellant,  is  not  fpr  too 
large  an  amount,  and  should  be  farmed. 

But  as  to  the  male  appellant,  as  he  did  not  occupy 
under  the  statute  as  a  judgment  defendant,  but  only  by 
the  sufferance,  and  as  the  companion,  of  his  wife,  he  can 
not  be  charged  under  the  statute  for  rents  and  profits,  and 
the  judgment  for  damages  against  him  is  erroneous. 

We  think,  under  the  provision  of  the  act,  in  our  code, 
for  the  recovery  of  the  possession  of  real  property,  con- 
tained in  section  600, 2  R.  S.  1876,  p.  252,  we  can  reverse  the 
judgment  in  the  case  as  to  one  and  affirm  as  to  the  other 
defendant.  It  reads  thus:  ^^ Where  there  are  two  or 
more  plaintijSs  or  defendants,  any  one  or  more  of  the 
plaintiff  may  recover  against  one  or  more  of  the  defend- 
ants, the  premises  or  any  part  thereof,  or  any  interest 
therein,  or  damages  according  to  the  right  of  the  parlies ; 
but  the  recovery  shall  opt  be  for  a  greater  interest  than 
that  claimed.    See  also,  sec.  866,  2  B.  S.  1876,  p.  185. 

The  judgment  for  the  recovery  of  possession  is  affirmed, 
as  to  both  defendants,  with  costs.  The  judgment  for  the 
recovery  of  damages  is  affirmed  against  the  female  de* 
fendant,  Mrs.  Clements,  but  as  to  the  male  defendant. 
Converse  Clements,  the  judgment  for  the  recovery  of 
damages  is  reversed,  without  costs. 


'  Ttlbr  bt  al.  v.  Bowlus. 

IVom  the  Warren  Circait  Court 

L.  T,  MiUer,  for  appellants. 

J  M.  BM  and  J.  W,  SuUot^  for  appellee. 

BiDDDE,  J. — ^Thifl  cane  is  legally  the  same  as  the  case  of  Tj/Ur  y.  BtmUs^ 
decided  at  the  present  term,  ant^  p.  333. 
The  judgment,  therefore,  is  affirmed,  with  costs. 
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HndflOQ  €taL9,  The  State,  ez  reL  Barnes. 


Hudson  bt  al.  v.  Thb  Statb  bx  bbl.  Babnbs. 

From  the  Jennings  Ciitmit  Court 

J.  D.  Nem,  T.  C,  Bmekdor  and  J,  Bwuiy,  for  appellanlB. 
W,  K.  Manhall  and  K  C  DeoorCf  for  appellee. 

BiDDLXy  J. — ^Thts  case  is,  in  all  respects,  l^^l/  the  same  as  the  case  of 
Brndaon  y.  The  StaU^  ez  rd^  ete.,  decided  at  the  present  term  of  this  coorty 
ONle.  p.  378. 

Tne  judgment  is  affirmed,  with  costs  and  three  per  cent  damages. 


NoiB.— This  volume  indndes  no  opinion  in  anj  ciyil  action  filed  latv 
tlian  April  27th,  1877. 
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ABATEMENT  OF  ACTION. 
See  GoRFOBATioNS,  7 ;  Chimin  al  Law,  5, 6. 

ABSTRACTER  OF  TITLE. 

See  PLBABINGy  17. 

ADMISSIONS 

See  Cbdohal  CoNVEBaATioN,  1 ;  Cboosal  Law,  17;  EyiDERGi^  2, 4^ 5; 

New  Tbiai«,  3. 

ADVERSE  POSSESSION. 

See  pABTinoN. 

AFFIDAVIT. 

See  CosnxuAJSCB;  Nkw  Tbiai^  6. 

ALTERATION  Of  WRITTEN  INSTRUMENT. 
See  Rbooohizanci^  2. 

1.  Prcfminory  Note, — ^The  alteration  of  a  promisaoij  note^  hj  the  direo- 
tion  of  one  of  seyeral  joint  makers  thereof,  by  increasing  the  rate  ol 
interest  therein,  without  the  consent  of  the  other  makers,  discharges 
the  latter  from  all  liability  thereon. 

Schtmrind  v.  Haehdf  Adm\  e<  a£^  248 

2.  Same. — Authcriiy  of  a  Joint  Maker, — ^The  fact  that  one  of  seyeral  joint 
makers  of  a  complete  written  ins^nment  for  the  payment  of  money  is 
intmsted  with  it  by  the  others,  after  they  have  signed  it,  to  deliver  it 
to  the  payee  thereof,  does  not  authorise  snch  mSker  to  add  thereto 
anything  increasing  the  liability  of  such  makers.  R, 

3.  Same, — Void  in  i^,  Void  in  AIL — Where,  by  the  act  of  the  payee  and 
one  of  seyeral  joint  makers  of  a  written  instroment  for  the  payment 
of  money,  a  material  alteration  therein  has  been  made,  without  the 
consent  oi  the  other  makers,  such  instrument  can  not  be  held  void  as 
to  the  part  inserted  and  yaUd  as  to  the  ori^nal,  but  is  entirely  yoid. 

Jb. 

AMENDMENT. 
See  PEAcncn  18 ;  Sitfbbbie  Coubt,  7, 8. 

APPEAL. 

See  BA0rABjnr,  8:  Coufit  Comiobbioksbs,  1,  8, 4;  CBncorAi.  Law,  82; 

I>BAiiiiNO  AaaoGiATioif,  4;  Pbactici^  7. 
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AEBEST  OF  JUDGMENT. 
See  GBOCDrAi.  Law,  2,  34;  PAmm^  4. 

ASSESSMENT  OF  DAMAGES. 
See  Railboad,  3. 

1.  Apfdioaiion  for. — Detcription  of  Property  m. — Demmrrtr, — Baikroad  Oomr 
pony. — In  a  prooeeding  by  the  owner  of  land  for  the  asBeannent  of 
damagefl  against  a  railroad  company  which  had  conatmcted  its  road 
across  hia  farm,  the  application  partieulatly  deecribed  the  whole  tract 
of  land,  but  that  part  of  it  occupied  by  the  defendant's  road  was  de- 
scribed as  ''extending  diagonally  through  said  tract  of  land,  from  a 
point  near  the  north-east  comer  to  a  point  near  the  south-west  corner." 

HeU  that  such  description  is  fatally  defective,  and  a  demurrer  for  want  of 
sufficient  facts  to  such  application,  to  the  writ  issued  thereon  and  to 
the  assessment  made,  should  be  sustained. 

The  Indianapolia  A  V.  R  R.  Co,  y.  Henmm,  121 

2.  Saime. — Maierial  ^Mrswiite.-*In  a  proceeding  for  the  assessment  of  dam- 
ages, under  the  f or^-first  article  of  the  practice  act  of  this  state,  for 
land  taken  and  used  by  a  railroad  company  in  the  construction  of  its 
road^  the  application  must  aver  such  taking  and  refer  to  the  law  an- 
thoruing  such  taking.  IK 

ASSIGNMENT. 
See  JuDGMEST,  1,  2 ;  Pabtieb,  2 ;  Set-ost,  2. 

ATTACHMENT. 

1.  JPteading. — PraeUee. — TriaL — An  answer  of  general  denial  of  the  alle- 
gations of  the  complaint  and  affidavit  in  an  attachment  proceeding 
need  not  be  sworn  to.  And  in  such  case,  if  no  evidence  to  support  the 
allegations  of  such  affidavit  is  offered  on  the  trial  of  the  cause,  judg- 
ment on  the  attachment  should  be  rendered  for  the  defendant. 

MeChdrk  v.  CSmmingt,  246 

2.  Bonkrvpt  Law, — ^The  bankrupt  law  of  the  United  States  can  not  be  ad- 
ministered in  the  courts  of  tnis  state  in  proceedings  in  attachment 

SkuUey  v.  StUherUmd  d  aL,  Adm'rt,  339 

8.  Sale. — ^A  violation  of  the  bankrupt  law  of  the  United  States  by  a  debtor, 
in  making  a  sale  of  his  property,  is  no  ground  for  an  attadiment  by 
creditors  under  the  law  of  tnis  state,  as  a  sale  of  goods  may  be  in  vio- 
lation of  the  former  law  and  yet  be  valid  under  w  latter.  ib. 

ATTORNEY. 
See  Jin)GifKifr,  5. 

ATTORNEY  FEES. 

See  OowrrinmoKAL  Law.  2;  Malicioob  PBoeacrmoK,  3;  P&omibsobt 

I^OTEB,  9, 16;  Set-off,  1. 

BANKRUPTCY. 
See  Attachmkmt,  2, 3 ;  REPiiEViv,  1»  2, 8. 

BAfiTTARDY. 

1.  .Fbrmer  A^judioaiion. — AcknonUdgment  ^  JZeoord  ikaX  JUbuttenoiMe  Jw 
BaMard  ha8  been  Provided, — Evidence, — JwriedicUon, — Secondary  Evidatet, 

^  The  defendant  in  a  prosecution  for  bastardy  filed  a  special  plea  of  a 
former  adjudication  of  such  cause  before  a  jtistice  of  tne  peace,  attach- 
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ing  to  sach  plea^  bb  part  thereof  a  duly  oerdiled  tnuuMsript  of  the  record 
of  each  proceedings.  On  the  tnal  thereof  he  offered  in  evidenoe,  ander 
such  pleiL  the  ongimd  record  of  the  jiutioe  before  whom  such  alleged 
former  adjudication  waa  had,  showing  a  prosecation  for  baataidTbe- 
tween  the  same  relatrix  and  defendant,  toe  verified  complaint  of  the 
former,  the  appointment  of  a  sjieoial  constable,  the  iasning  to  such 
constable,  by  name,  and  the  seryioe  and  return  by  him,  of  a  warrant 
for  the  arrest  of  the  defendant,  the  appearance  of  the  relatrix  and  do* 
fendant  and  the  examination  of  the  former  on  the  trial  of  such  caase, 
the  redncins  of  her  statement  to  writing,  a  findiiuf  that  the  defendant 
was  the  fatner  of  the  bastard,  the  recognizing  of  the  defendant,  with 
suretjr,  to  appear  in  the  circuit  court  to  answer  to  such  chaise,  and 
the  dismissal,  by  the  relatrix,  of  such  cause,  on  her  acknowledgment 
of  record  that  the  defendant  had  made  satisfactory  provision  for  the 
maintenance  of  such  bastard. 

Mddf  that  such  record  showed  said  justice  to  have  had  jurisdiction  of  the 
subject-matter  of,  and  parties  to,  such  suit,  and,  accompanied  by  the 
admission  of  the  relatrix  that  the  cause  therein  adjudicated  was  iden- 
tical with  the  one  on  trial,  should  have  been  admitted  in  evidence. 

BM,  alsO)  that  where  a  certified  copy  of  such  rward  is  admissible  in  evi- 
dence, the  original  is  likewise  admissible. 

BriUm  v.  The  State,  «r  reL  MUler,  536 

2.  Arregt, — Jwtiee  of  the  Peace, — Powen  of. — ^In  a  prosecution  for  bastardy, 
the  justice  before  whom  it  is  commenced  has  tne  power  to  issue  a  war- 
rant for  the  arrest  of  the  defendant.  J6. 

8.  Judgment  cf  Juttioe  (^  the  iVaoe. — Appeal  from, — ^A  judgment  rendered 
by  a  justice  of  the  peace,  in  a  prosecution  for  bastardy,  that  the  **  de- 
fendant is  dischai^ied  from  custody"  and  ''that  the  relatrix  do  pay 
the  costs  of  this  suit,'*  though  informal,  was  one  from  whidi  the  plain- 
tiff could  appeal.  lb. 

BILL  OF  EZOEFnONa 
See  New  Tbiai^  14 ;  PR^gncE,  6 ;  Sdfbxmx  Court,  6, 22, 26. 

BURDEN  OF  PROOF. 
See  PBAcriCi^4 

CASES  OVERRULED  OR  DOUBTED. 

King  V.  WiUdns,  11  Lid.  847,  doubted.  Braddiaw  v.  Warner  se  oL,  58 

Lidianapolls,  etc.,  R  R.  Co.  v.  AdkiiM,  28  Lid.  840,  doubted. 

OineimuUiy  H.  A  I.  R  B.  Qk  r.  Eidge,  89 

OTIES  AND  TOWNa 
See  Fatmemt,  L 

CONTINUANCE. 

1.  An  affidavit  for  the  continuance  of-  a  caua&  on  account  of  the  absence 
of  evidence,  must  show  such  evidence  to  oe  material,  and  the  use  of 

'    due  diligence  to  procure  the  same.  CoUtM  v.  JFVo^  242 

2.  Affidami. — Abeenee  of  JRirty. — StaMit  Ckfrntmatd, — ^Under  section  three 
hundred  and  twenty-three  of  the  practice  act  of  this  state,  a  continu- 
ance of  a  cause  on  account  of  the  reasonable  absence  of  a  party  thereto, 
who  is  a  competent  witness  in  his  own  behalf  as  to  material  facts  in 
issue  therein,  may  be  had  upon  an  affidavit  setting  forth  such  absence, 
tiie  reason  therefor  and  the  facts  to  be  testified  to,  specifically,  though 
omittins  some  of  the  formal  allc^tions  required  under  section  three 
hundred  and  twenty-two  of  such  act^  as  to  the  absence  of  one  who  is 
merely  a  witnen.  Wdcome  y.  BonM^  WFJ 
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&  Abt&U  Wkmm.'^AjfUmiL^OMHmimKftt  AJmrnn  if  Wtimm  wkom  Dtp- 
MiCiofi  i0  on  PiU. — ^Whete  tlie  deponnoB  of  a  witneas^  radding  in  s 
ooanty  bejoad  those  Mljoinipg  that  wbere  the  caiue  m  whi<A  it  wm 
taken  to  be  used  in  pendm^,  is  on  file,  an  sAdsTit  lor  the  contiflaaiice 
of  soch  cause  on  aooonnt  of  the  absence  of  such  witness,  which  dis- 
closes no  reason  for  the  retakinff  of  his  deposition  or  for  his  penooal 
presence  at  soch  trial,  is  not  snmeient.  ^^^99*  et  aL  ▼.  Qarna,  572 

4.  Same. — WUnat  Beriding^  in  A^oining^  OmiUy. — Where  a  competent  wit- 
ness to  material  issaes  in  an  action  is  prerented  from  attending  upon 
the  trial  thereof  by  any  unavoidable  and  sufficient  cause,  the  fact  that 
he  reiddes  in  a  county  adjoining  that  where  such  cause  is  pending^ 
and  that  he  was  not  ^bpoenaed  and  fees  tendered  him  until  the  day 
prior  to  that  on  which  such  cause  is  to  be  tried,  though  in  time  to 
enable  his  attendance  but  for  such  cause,  is  no  reason  for  refusing  a 
continuance  of  such  action,  if  an  affidavit^  sufficient  as  to  other  neces- 
eaiy  allegations,  be  duly  filed.  A 

CDNBTABLE. 


1.  JnttiM  qf  the  BtaM,-—AppoimtvMint  qf  Spmal  Qm8UMe.^AsTeai  hj.—Oa 
issuing  a  process  against  the  defendant  in  a  criminal  prosecution,  a 
justice  of  the  peace  made  and  signed  an  entry  of  record  in  such  cause 
that  a  ''warrant  issued  to"  A.,  **apecUd  constable",  but  the  warrant 
itself y  on  its  fac^  was  addressed  to  said  A,,  as  "dmtOy  constable",  and 
A.,  in  making  hu  return  of  arrest  thereon,  signed  mmself  as  A^  spe- 
cial constable." 

Hddf  that  such  entry  of  appointment  wss  sufficient,  and  that  such  warrant 
was  not  yitiatea  by  the  use  therein  of  the  word  dowty  instead  of  aps- 
eioL  2X€gUr  v.  Pawdl,  173. 

2.  Sante, — AppointmeiU  of  Special  OontitxbU, — Horn  Made, — ^An  af^pointment 
of  a  special  constable  by  a  justice  of  the  peace  need  not  be  made  in 
writing*  but  must  be  noted  on  his  doek^  ttther  before  or  after  soch 
appointment  is  made.  BriiUm  ▼.  The  Stale,  ex  reL  JfiBar,  685 

CONfiTITDnONAL  LAW. 

See  Ln^uos  Law,  3. 

L  8k0nff^»  iSlii2e.--i\cNieii«is*»  «ii  Qermam  Nemmer.''''8heinff^%  lAahQitg  to 
'  ExeouHon  J>eAni<iafa.— The  act  of  the  legislature  of  March  9th,  1875^ 
Acts  1875,  Keg.  Sess^  p.  75,  requiring  the  jpublication  of  offidal  ifiatter, 
in  certain  cases,  in  Oerman  newspapers,  is  unconstitutional  and  void; 
and  a  sheriff,  wno,  by  a  sale  of  the  execution  defendant's  real  estate 
upon  an  execution,  has  thereby  reoeiyed  purchase-money  sufficient  to 
satisfy  such  execution  and  the  costs  legally  taxed,  and  a  surplus  whidi 
he  proposes  to  retain  to  pay  for  costs  incurred  by  him  in  adyertisiqg 
sucn  sheriffs  sale  in  a  German  newspaper,  on  demand  by  such  de- 
fendant, is  liable  to  him  for  such  surplus,  such  costs  of  adyertisi^g  not 
being  authorized  by  any  yalid  law.   maarlin  y.  IZcMmer,  Sheriff,  €(e.,  217 

2.  Law  IfMMiring  Obligatum  (f  OontracU. — Act  in  BdaHon  to  AUomeig 
Few,— The  act  approyed  March  10th.  1875, 1  R.  8. 1876,  p.  149,  in  le- 
lation  to  agreements  contained  in  bills  of  exchange,  drafts,  acceptan- 
ces, promissory  notes,  etc.,  for  the  payment  of  attorney  fees,  is  not 
unconstitutional,  as  being  an  act  impairing  the  obliffation  of  contracts. 

C^iire^iMii  y.  Mamxn,  380 

ODNTBAar& 

See  OoniifiTruTiawAi.  Law,  2 ;  Married  Woma»,'1  :  Pleadikq,  2,  4, 7, 8». 
11, 10, 18;  Specific  Pkrfobmance;  Statdte  of  frauds;  Townsbip. 

1.     Sak.—BBntmal  Ftoperty.—CkmdUional  Sale,—Jvdieitd  SaU-^TUle  Ac 
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qmred  hvi — Bq^Umn. — ^The  owner  of  an  article  of  personal  property 
■old  and  delhrered  it  to  the  purchaser  thereof,  at  an  agreed  price,  pay- 
able at  a  certain  time,  npon  the  express  condition  and  agreement  that 
the  title  thereto  shoald  remain  wholly  in  snch  Tender  until  the  full 
payment  of  said  price,  but  it  never  was  paid.  An  officer  holding  an 
eocecutioii  in  favor  of  a  third  person,  against  such  vendee,  to  satishr  the 
writ,  levied  upon  and  sold  such  property  to  a  third  person,  who  knew 
nothing  of  the  .vendor's  title  thereto,  and  whom  said  vendee  had  in- 
formed that  it  was  his  own  propetty.  ^  The  vendor  replevied  the  prop- 
erty from  the  purchaser  at  saia  juoicial  sale. 
Hdd,  that  the  title  to  such  property  remained  in  the  plaintiff,  and  that  the 
defendant  acquired  no  rights  by  his  purchase  at  such  judicial  sale. 
{King  V.  WxlAuy  11  Ind.  347,  doubted.)    BnMtaw  v.  Warner  et  oL,  58 

2.  Verbal  AgreemeiU, — Decedents  EUaie, — lAobiMiy  cf  Advninistraior, — Sp^ 
dal  Fmiinge.'^Oondutunu  of  Law,-— On  the  triu  of  a  suit  upon  the 
bond  of  the  administrator  oi  a  deceased  intestate,  brought  on  the  rela- 
tion of  an  heir  at  law  of  such  decedent,  the  court  ti^ng  the  cause 
found,  specially,  that  such  administrator  and  relatrix  were  children  of 
the  decedent ;  that  during  the  lifetime  of  the  decedent  she  conveyed, 
by  deed,  certain  land  to  her  son,  the  defendant,  in  consideration  of  his 
acceptance  of  a  condition,  imposed  upon  him  in  snch  deed,  that  he 
would  support  his  mother  during  her  lifetime ;  that  subsequentlv,  upon 
his  promise  to  provide  other  means  for  her  support,  she  joined  mm  in 
a  oonveyance  of  such  land  to  another ;  that  by  direction  of  the  son,  a 
portion  of  the  purchase -money  of  such  sale  was  paid  to  the  mother, 
and  promissory  notes  for  a  certain  amount^  secured  by  mortgage,  were 
executed  to  her  by  the  purchaser ;  that  this  was  done  pursuant  to  an 
agreement  between  the  mother  and  son  that  she  should  use  so  much  of 
snch  money  and  the  proceeds  of  such  notes  as  was  necessary  for  her 
support  during  her  liietime,  and  that  on  her  death  the  residue  thereof 
il  any,  should  beoome  the  property  of  the  son  individually ;  that  the 
mother  died,  leaving  an  unexpended  portion  of  such  monev  and  notes, 
all  of  which  came  into  the  huids  of  the  son,  who  became  the  adminis- 
trator of  his  deceased  mover's  estate  j  that  such  sum,  and  no  other, 
remained  in  his  hands  as  such  administrator,  and  that  he  refused  to 
charge  himself  with  such  sum  as  administrator,  claiming  the  same  as 
his  individual  property. 

Held,  that  the  conclusion  of  law  arising  upon  theee  facts  is,  that  such  resi- 
due is  the  individual  property  of  such  son,  and  that  he  is  not  liable  to 
such  relatrix  for  any  part  of  it. 

Hddf  also,  that  such  iu;reement,  beinj;  one  merely  as  to  the  diraosition  of 
the  proceeds  of  such  notes,  is  not  invalid  as  changing  their  ie»al  effect. 

Jrvrm  etoLy.The  Saie^  ex  r«L  J^ioore,  137 

S.  JPlae6  where  ExeeiUed, — Betidenee  of  Oomiraetinff  Pairiies, — ^Where  a  con- 
tract is  made  in  this  state,  such  contract,  whtax-  sued  upon  in  a  court 
of  this  state^  is  governed  by  the  law  of  this  state,  without  r^rd  to  the 
residence  of  the  parties  to  such  contract.  CknMn  v.  VonkUn,  289 

OONVEYANCE. 
See  HcBBAXP  ajtdWifb,  2,3;  Infant,  1,  2;  Judomxnt,4;  PABrrnoN; 

VeNDOB  and  PUBCHAflBR,  2. 

1.  Deed. — OovenofU. — Seinn, — Law  of  Ftaee. — Deed  made  w  thU  State  for 
Land  in  Another. — Law  of  Foreign  Stale, — ^Where  a  deed  is  executed  in 
this  state  between  citizens  thereof,  conveying  lands  situated  in  another 
state,  without  any  covenants,  the  law  of  the  latter  state  can  not  be 
made  to  extend  beyond  her  borders  so  as  to  make  such  deed  contain  a 
covenant  of  seizin.  Belhdt  v.  Beihdly  428 

2.  Samei, — ^The  words,  ''grant,  bargain,  sell  and  convey,"  in  a  deed  of  con- 
vey Mice  of  land  in  fee- simple,  do  not  imply  any  covenants.  Ih. 
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8.  iSbme^— Tbe  law  of  the  state  where  land  oonyeyed  Is  ntaatgd  muk 
alone  be  looked  to  in  detenninix^  whether  the  deed  of  oonTejanoe 
paaies  any  title  to  the  vendee.  IK 

4.  J^armmal  Cowmami. — ^Where  a  grantor,  hayiqg  no  title  theieto  nor  poe- 
•e«ion  theveofy  oonYeye  land  with  a  coTenani  of  seisin  bnt  ftdle  to  pot 
hie  grantee  in  ponenion,  ench  corenant  is  at  once  lirokcn  and  doss 
not  ran  with  the  land,  bnt  is  pnrely  penonaL  /ft. 

OOBPOBATlONa 
See  Pateht  ;  Pbogeedihos  Sufplementabt  to  Ezxcdtigr,  1, 5. 

1.  Manmie  Bmldmg  OommMf.''8loekkolden  {n.-SktU  to  Bmrner  far  Sbaik 
SubKribed. — MaUnaL  AvermeulB. — In  an  action  to  reooTer  of  the  defend- 
ant the  amount  of  capital  stock  by  him  subscribed  in  the  inoorpcnmtion 
of  a  company  to  erect  and  maintain  a  building  to  be  need  for  mssTmlr 
meet] 
the  prel 

were  du  ^  ,  ^        , 

and  duly  filed  ana  recorded  in  the  recorder's  oiBoe^  in  the  proper 
county,  and  that  a  dupUoaie  thereof,  dulv  certified  to  by  such  reoonury 
was  filed  in  the  office  of  the  secretary  of  state. 

Hdd.  that,  under  the  law  as  well  as  under  the  ayerments  of  such  oomplainty 
it  is  material  and  necessary  to  jplaintifT's  right  to  recover,  that  he 
should  establish,  by  competent  evidence,  that  the  certificate  of  incor- 
poration of  such  company  has  been  filed  for  record  in  the  office  td  the 
recorder  of  the  proper  county,  and  that  a  dap^ietils  of  such  certificate 
has  been  filed  in  the  office  of  the  secretary  of  state. 

^ebofi  V.  Blakdjff  AmigueCf  ete^  29 

2.  iSbne.— Cbf^^Sodie  <^  IneorpontUnL^ptiplieiUe  Tharttf.—What  U  ia— 
Under  the  act  of  this  state  authorising  the  incorporation  of  masonie 
bnildin^  companies,  approved  March  11th,  1867,  the  ''duplicate''  of 
the  certificate  of  incorporation,  which  is  reonired  to  be  nled  in  the 
office  of  the  secretary  of  state,  is  not  a  cerdned  copy  of  the  record  of 
such  certificate,  as  recorded  in  the  recorder's  office,  hut  it  is  an  oriai- 
nal  instrument,  as  much  so  as  such  original  certificate,  and  must  oe 
executed  in  the  same  manner,  with  the  same  formalities,  by  the  same 
pavties  and  must  contain  the  same  matter  as  such  originaL  Ih, 

8.  8am€. — EMm», — ^The  incorporators  of  a  masonic  building  company 
filed,  in  the  office  of  the  secretary  of  state,  a  copy,  certified  oy  such  re- 
corder, of  Uie  record  in  the  recorder's  office  of  the  proper  county  of  the 
original  certificate  of  incorporation  of  such  oompanv,  as  and  for  the 
''duplicate"  of  such  original  certificate  required  oy  law  to  be  filed  in 
such  secretary's  office.  In  a  suit  against  a  subsoiber  to  the  capital 
stock  of  such  company,  to  recover  the  amount  subscribed  bv  him , 

HMf  that  a  copy,  dol^r  cmfied  by  such  secretair,  of  the  certified  copy  so 
filed  in  his  office,  is  not  competent  evidence  for  any  purpose.  Ih, 

4.  8wt  to  Recover  SubeeripHon  to  the  OapUal  Stock  cf  a  Mommc  BvSding 
Qmpany.— Pleading. — Answer.^Demurrer. — In  a  suit  to  recover  the 
amount  of  capital  stock  subscribed  by  the  defendant  in  the  certificate 
of  incorporation  of  a  masonic  building  company,  where  one  paragn^ih 
of  defendant's  answer  was  the  general  denial, 

Hdd,  that  it  was  not  error  to  sustain  demurrers  for  want  of  sufficient  facts 
to  another  paragraph  of  such  answer,  which  alleged  the  subscription 
of  a  less  amount  of  capital  stock  than  that  spepified  in  such  certincate 
of  incorporation,  and  to  a  third  paragraph  thereoi^  which  denied  the 
existence  of  such  corporation.  Ih. 

5.  Foram  CarparatUme  and  their  Aaents.—SlaiiUe  Cbnsftiisrf  Sah  ifArHBk 
not  Aientea.—JSr^oreemeiU  <jf. — ^Whero  the  asent  of  a  foreign  ooipora- 
tion,  which  manufactures  lot  sale  an  artick  not  covered  by  letters- 
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patent,  makes  a  contract  for  the  sale  of  such  article  in  this  state  with- 
out having  first  complied  with  the  requirements  of  sections  one  and 
two  of  "an  act  respecting  foreign  corporations  and  their  agents  in  this 
state/'  (1  B.  S.  1876,  p.  ^3,)  section  four  of  such  act  does  not  make 
sudi  contract  void,  but  prohibits  the  enforcement  thereof  only  until  the 
requirements  of  said  sections  one  and  two  have  been  complied  with. 
The  WaUer  A.  Wood  Mowing,  etc^  MaMne  Co.  v.    OMweU,  270 

.6.  Same. — Such  statute  was  enacted  only  for  the  protection  of  citizens  of 
this  state,  who  might  have  rights  oi  action  against  foreiffn  corpora- 
tions, by  compelling  the  latter  to  authorize  their  agents  in  uiis  state  to 
be  served  with  summons  on  behalf  of  their  principals,  where  such 
actions  are  commenced  in  this  state.    .  Ih, 

7.  Some, — Abatement. — In  an  action  by  a  foreign  corporation  to  enforce  a 
contract  of  sale  of  an  article  not  covered  by  letters-patent,  made  by  an 
agent  of  such  corporation,  in  this  state^  a  paragraph  of  answer  allegii» 
tnat  Such  contract  of  sale  was  entered  into  by  the  defendant  with  such 
agent,  who  had  never  complied  with  the  requirements  of  ''an  act  re- 
specting foreign  corporations,''  etc.,  (1  B.  8. 1876,  p.  873,)  operates  as 
matter  m  abatement  of  the  action  as  one  prematurely  brougnt,  and,  if 
true,  such  action  must  abate  until  such  statute  is  complied  with.     lb. 

8.  Same. — FUading. — Demurrer. — In  a  suit  by  a  foreign  corporation  to 
enforce  a  contract  made  by  its  agent  for  the  sale  of  an  article  not  cov- 
ered by  letters-patent,  if  it  appear  £rom  the  complaint  that  such  agent 
has  never  complied  with  the  requirements  of  the  statute  of  this  state 
respecting  foreign  corporations  and  their  agents,  (1  B.  S.  1876,  p.  373J 
sucn  complaint  may  be  attacked  by  demurrer,  on  account  of  suga 
failure.  lb. 

ooem 

See  New  Tbial,  4,  5, 13. 

OOUNTEB-CLAIM. 

Sea£oyrarAirr. ,  4. 

COUNTY. 

See  Fbogeedings  Sutplementaby  to  EzBccnoN,  2;  "Ratt-paat^  l* 

WixL,l,2,4. 

COUNTY  AUDITOB. 
See  F&0GEEDING8  SuFFLEMEirrABY  TO  ExEcunov,  8. 

COUNTY  CLEBK. 

Bower  of. — Muntterial  Act,— ^Issuing  Writ  of  JSep^evm.— The  issuioff  of  a  writ 
for  the  seizure  and  delivery  of  personal  property,  in  an  action  in  the 
circuit  court  to  recover  possession  of  the  same,  is  merely  a  mini^rial 
act  which  may  be  performed  by  the  clerk,  in'  term  time,  upon  the 
filing  of  the  proper  affidavit,  without  an  order  therefor  of  the  court. 

BenmngUm  v.  Streight,  376 

COUNTY  C0MMIS8I0NEBS. 

See  PfiOGEEDIKGS  SUFPLEMEMTABT  TO  EZEODTION,  4. 

1.  DuereHanarff  AUomanioe,— Appeal— The  board  of  commissioners,  whilst 
in  session  and  settling  with  a  person  who  had,  under  a  contract  entered 
into  between  him  and  such  board,  constructed  certain  county  buildings. 
at  and  for  a  stipulated  price,  made  such  contractor  an  allowance  ol 
record  in  these  words :  "And  the  contractor,"  naming  him,  "  having 

Vol.  LIV.— 89 
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•Buide  proof  to  tlie  satisfaction  of  the  board,  hy  vonchers  sobmittod, 
tiiat  he  has  sostaiiied  a  loss  to  himself  in  the  erection  of '''said  coantT 
buildings  '^  in  the  sum  of  "  a  certain  amount,  named^  "  and  the  boanL 
to  partly  compensate  the  said  contractor  in  his  loss  m  the  erection  of 
•aid  baildings,  do  now  allow  the  said  ^  contractor  "  the  additional  som 
of"  a  certain  amount  less  than  the  allc«i&d  loss,  ''the  board  being  satis- 
fied that  the  ooiiiitj  has  receiyed  fall  valae  for  the  same ;  and  the 
auditor  is  directed  to  draw  his  warrants  on  the  treasurer  "  for  the  same. 
From  this  order,  certain  persons^  claiming  to  be  taxpayers  of  the 
ooantT,  tock  an  wpeal  to  the  circuit  oonrt,  where  each  oontractor 
moyed  to  dismiss  tae  appeal  for  the  reason  that  an  appeal  can  not  be 
taken  from  the  discretiona^ry  action  of  the  board. 
Hdd,  that  such  an  allowance  by  the  board,  not  resting  upon  any  le|^  obU- 

Stion,  but  beiqg  merely  a  matter  of  natural  equity,  rests  entirely  in 
e  discretion  oi  such  board  and  that  no  appeal  can  be  taken  there- 
from. The  Beard  i^  Otmm'rs  of  Carroll  Co.el^Y,  lUehardMm  €<  o2, 153 

2.  Vokmkuy  Service. — SUthUe  ComeUrtted, — Services  rendered  by  m  perM» 
for  a  oonnty,  porsuant  to  a  contract  between  such  person  and  the 
board  of  commissioners  of  such  county,  though  rendered  at  a  loss  to 
such  person,  do  not  come  within  the  meaning  of  the  terms  *'Tolun- 
tary  service  "  and  "  things  voluntarily  furnish^"  as  used  in  sec  7  of 
the  "  act  to  authorize  ana  limit  allowances,"  etc.,  IRS.  1876,  p^  62. 

/o. 

Z,  Vokmtary  Servioe. — AlUmaMeefor.^~AppeaL'--''Wh!ere,  under  the  provi- 
sions of  the  seventh  section  of  the  act  of  Mav  27th,  1852, 1  B.  8. 1876, 
p.  62,  '^to  authorise  and  limit  allowances,"  etc.,  the  board  of  com- 
missioners of  a  county  make  an  allowance  to  a  person  lor  services 
yoluutarily  rendered  or  for  things  voluntarily  furnished  by  him  for 
such  county,  section  nine  of  such  act  prohibits  an  appeal  from  such 
allowance.  Ih. 

4.  Appeal — By  7%ird  Person, — Section  ten  of  such  act  does  not  eive  to 
any  third  person  a  right  of  appeal  from  any  aUowanoe  made  by  the 
board  of  commissioners  of  a  county. .  Ih» 

C50UNTY  TREABUBEB. 
flte  PB6C]iinM3froe  Bum^EMSsxAXY  to  EziscimoK,  4. 

COVENANT. 

See  OoHVETiKCB,  1, 8,  4 ;  Infaut,  2 ;  BAnJU)iJ>,  2. 

L  Jjmdiord  and  Tenant — Cfoeenant  to  Repair. — Coniimimg  (hemtmL — A 
covenant  by  the  lessor  in  a  written  lease,  to  keei>  the  demised  premises 
in  repair  during  the  term  granted,  is  a  continuing  covenant  liable  li> 
successive  breaches,  for  each  of  which,  on  its  occurring,  an  action  may 
be  isaintahaed  by  the  lessee.  Blod:  etoLr.  JB&nsr,  5^ 

2.  Breach  of  OonUnaing  Cotenani. — Damages. — In  an  action  lor  damans 
resulting  from  a  breach  of  a  continuing  covenant  in  a  written  lesK,  tiie 
recovery  should  not  include  damages  which  may  accrue  Uiereafter 
during  the  remainder  of  the  term.  Ih. 

8.  Same. — Suieeeeeke  Aelnm.far  Same  Brea^-^Fk^rmer  A^lfudieation. — A 
continuance  of  a  breach  of  a  continuing  covenanty  mar  the  oom- 
mencement  of  'a  suit  for  damsges  therefor,  is,  in  law,  a  renewal  there- 
of, for  which  another  action  may  be  maintained;  and  a  nscomr^  in 
the  former  is  no  bar  to  the  latter  action.  Ih. 

4k     Aation  mOomnaMjbir  RenL^Oounter-OMm  finr  Srmbk  of  Cheemmt  to 
Repair. — Where  a  written  lease,  containing  a  oontinmng  covenant 
*  f  the  lessor  io  repair,  contains  aiso  a  covenant  k^  tiie  lessee  for 
le  payment  of  a  stipulated  rent  at  specified  times,  in  a  suit  by  the 


the 
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le88or,«giiin8t  the  leasee,  to  recover  for  a  breach  of  the  ooTenant  tor 
the  payment  of  rent,  the  leasee  may  set  up  a  counter-claim  for  dama- 

SB  for  a  breach  of  the  ooTenant  to  repair,  notwithstanding  the  fact 
at  in  a  former  action  to  recover  rent  for  a  former  period,  the  lessee 
recovered  damages  on  a  counter-claim  for  a  breach  of  sncn  covenant 
to  repair.  lb, 

CBIMINAL  CONVERSATION. 

1.  EvidhnM, — AdmitdonB  qf  Wife. — On  the  trial  of  an  action  for  damages 
for  the  aU^ged  criminal  intercourse  of  the  defendant  with  the  wife  of 
the  plaintin,  a  paper  containing  statements  which  tend  to  show  her 
guilt,  written  by  her  but  never  delivered  to,  nor  in  the  possession  o^ 
nor  its  contents  proved  or  offered  in  evidence  by,  the  defendant,  is  not 
admissible  in  evidence  against  him.  Underwood  v.  lAntony  468 

2.  I^ueHee, — (M^feetionB  to  Endenee, — The  objection  that  evidence  offered 
on  the  trial  of  a  cause  is  ''incompetent  and  inadmissible''  points  out 
no  reason  for  such  objection  and  is  insufficient:  but  where,  from  the 
evidence  so  offered,  itself,  a  sufficient  reason  for  excluding  it  appears, 
it  should  be  rejected.  lb. 

CRIMIKAL  LAW. 
See  LiquoB  Law  ;  MAxiaous  Pbosex:utiok,  2. 

1*  AuamU  amd  BaU&ry. — Where  the  defendant  in  a  criminal  proceeding  is 
chaiged  with  having  committed  an  "assault  and  battery,  wi^  intent 
to  kill,  upon  the  person  of,''  etc, 

Sdd,  that  the  crime  charged  amounts  to  no  more  than  an  assault  and 
battery.  Earri»  elaLv.  I%6  SuUe,  ex  reL  BromUee,  efc.,  2. 

2.  MwrdfT, — hydidbmeiU, — Ckftambt. — itfoCton  in  Arrest. — ^The  defendant 
was  convicted  of  murder.  Tne  indictment  upon  which  he  was  tried 
allied  that  the  defendant,  **  on,"  etc.,  ''at,"  etc.,  "  did  then  and  there 
feloniously,  purpoeely  and  with  premeditated  malice,  kill  and  murder  " 
the  deceased,  "  oy  then  and  there  and  thereby  feloniously,  purposely 
and  with  premeditated  malice,  firing  a  laige  sized  Colt's  revolving 
pistol,  loaded  with  gunpowder  and  leadoi  bafls,  which  he,"  the  d^end- 
ant,  "  then  and  there  had  and  held  in  his  hands^  contrary,"  etc. 

Hddy  on^motion  in  arrest  of  judgment,  that  the  indictment  is  bad  for  want 
of  certainty  in  charging  the  mode  and  manner  in  which  the  deceased 
came  to  his  death.  She^pherd  v.  The  Staie^  26 

5.  AsmiUt  and  Battery  tpUh  Intent  to  Mvarder. — Indtctmeni. — I^xrticiilar  Words 
and  Phrases. — ChnstrueHon  of. — ^An  indictment  charged  that  the  defend- 
ant, "in  and  ui>on  one,"  A.  B.,  "did  feloniously,  purposely  and  with 
premeditated  malice,  make  an  assault,  and  then  and  there,  at  and  apainst 
the  said  "  A.  B.,  "  aid  feloniously,  purposely  and  with  premeditated 
malice,  shoot  a  certain  pistol,  then  and  there  loaded  with  gunpowder 
and  leaden  balL  whidi  ne,"  the  defendant,  "  then  and  there  had  and 
held  in  his  hand,  with  intent,"  etc 

BUd,  that  the  indictment  sufficientlv  charges  an  assault  and  battery. 
BUd,  alaO)  that  the  word  "  against^^  as  used  in  this  indictment,  must  be 
taken  in  its  usual  acceptation  in  common  language. 

TheStaUY.Praiker^eS. 

4.  StaMs  CbHs*<«s(L— Section  9  of  as  "An  act  to  limit  the  number  of 
grand  juron,"  etc,  approved  March  4th,  1862,  2  R  S.  1876,  p.  417,  is 
directory  merely,  and  for  the  purpose  of  getting  a  grand  jury  into 
court.  Hughes  v.  The  State,  96. 

6.  Abatement — Grand  /ury. — Where  grand  jurors,  regularly  selected,  are 
returned  into  court  upon  a  day  subsequent  to  the  first  day  of  the  term 
for  which  tlMj  were  selected^  upon  a  venire  that  day  issued  for  them, 
or  iij  wdthovt  the  issuing  or  service  of  a  venire,  they  appear  at  such 
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time  and  are  emj^anelled,  sworn  and  charged,  soch  want  of  yenire  and 
sendee  thereof  will  not  make  their  snbsejiinent  proceedings  irregular, 
nor  sustain  a  plea  in  abatement  to  an  indictment  found  by  such  grand 
jurors.  Ih. 

6.  Same. — Indictment. — Where  a  grand  jury,  after  findine  an  indictment 
and  returning  it  into  court,  is  discharged,  and  at  a  suoeequent  day  of 
the  same  term  is  recalled,  and  some  vacancies  therein  are  filled  widi 
talesmen,  and  they  again  return  into  court  the  same  indictment,  it  will 
not  be  presumed,  in  the  absence  of  proof  thereof,  that  no  amendment 
of  such  indictment  was  made,  nor  that  it  was  not  signed  by  the  prose- 
cuting attorney  and  indorsed  by  the  foreman.  lb. 

7.  Mwder. — Indictment — Attempt  to  Commit  Rape, — Surpltisa^ — PurpoK 
to  Km, — An  indictment  for  murder  commenced  by  cnaivLng  that  the 
defendant  "unlawfully,  feloniously  and  with  premeditate  malice,  did 
kill  and  murder  one  "  A.  B., "  a  woman  over  tne  age  of  fourteen  years, 
in  an  unlawful  attempt,  forcibly,  feloniously  and  aeainst  her  will,"  etc, 
"  to  ravish  and  have,"  etc.,  "  carnal  knowlMge  of  her,"  etc., "  by,"  etc^ 
"purposely,  wilfully,  unlawfully,  feloniously  and  with  premeditated 
malice  administering  and  causing  to  be  administered  unto"  her  "a 
large  quantity  of  deadlv  poison."  Hien  followed  allegations  that  the 
defendant  had  mingled  tne  poison  with  wine  and  had  caused  her  to 
drink  it,  with  the  intention  that  such  poison  should  create  in  her  an 
uncontrollable  desire  for  sexual  connection,  so  that  the  defendant  thus 
could  carnally  know  her  himself.  The  concluding  allegations  were  that 
the  defendant^  unlawfully  intending  to  satisfy  his  sexual  passions  upon 
her  body,  as  oefore  set  out,  "  in  the  manner  and  bv  the  means  afore- 
said^" etc..  "feloniously,  wilfully,  unlawfuUv  ana  of  premeditated 
malice,  did  kill  and  murder  her,"  A.  B.,  etc.,  but  there  was  no  idlega- 
tion  in  the  indictment  of  any  attempt  by  the  defendant  to  have  sexual 
connection  with  her. 

Heldf  that  the  indictment  is  sufficient  as  charging  a  murder  by  the  admin- 
istering of  poison,  but  not  of  a  murder  in  an  attempt  to  commit  a  rape; 
the  allegations  in  respect  to  the  attempted  rape  being  treated  as  mere 
surplusage.  r 

Hdd,  also,  that  such  indictment  sufficiently  shows  that  the  woman  died  of 
the  poison  administered  to  her. 

Held,  also,  that  a  pwrpoee  to  kill  the  woman,  on  the  part  of  the  defendant, 
IS  sufficiently  alleged.  Bechteiheimer  v.  The  StaU,  128 

8.  Same. — Murder  in  the  JRtrrf  Degree. — Poisoning. — Purpom  to  KiU. — 
Statute  Construed. — Under  section  2,  of  "  an  act  defining  felonies,"  etc., 
2  B.  S.  1876,  p.  428,  a  purpose  to  kill  is  an  essential  ingredient  in  the 
crime  of  murder  in  the  nrst  degree,  where  the  killing  is  efiected  bv 
administering  poison.  lb. 

9.  MaHee. — Where  a  purposed  killing  is  charged  in  an  indictmmt  for 
murder  by  administering  poison,  it  is  not  necessary  to  allege  that  it 
was  done  with  malice,  in  oider  to  constitute  murder  in  the  fint  degree. 

lb. 

10.  Inatruetians  to  Jury. — ^Where  a  defendant  was  on  trial  for  having  com- 
mitted murder  in  the  first  degree  by  administering  poison,  it  was  error 
for  the  court  to  refuse  to  instruct  the  jury  trying  the  cause,  that,  if 
they  found  that  the  poison  was  administered  to  the  deceased,  a  woman, 
only  to  excite  her  sexual  passions  and  thereby  enable  the  d^endant  to 
carnally  know  her,  and  without  any  purpose  or  intention  to  kill  her, 
they  could  not  find  the  defendant  guilty  of  murder.  lb. 

11.  Supreme  CourL — Practiee. — ArraignmenL — Flea. — The  defendant  was 
indicted  for  and  convicted  of  a  misdemeanor  in  the  circuit  court  On 
appeal  to  the  supreme  court,  the  record  failed  to  show  that,  in  the  court 
below,  the  defendant  was  arraiffned  upon  the  indictment,  or  tibat  he 
entered  or  refused  to  enter  any  plea  thereto,  or  thatyoa  refoaal  to  plead, 
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a  plea  of  not  guilty  was  entered  for  him  hy  the  ooort^or  that  anj  issae 
was  formed  upon  such  indictment^  or  that  the  jury  were  Bwom  to  try 
any  iasue  in  the  cause. 
Hdd^  that  the  record  shows  a  mistrial  of  the  defendant,  and,  therefore,  the 
judgment  of  conviction  was  erroneous.  Qraeber  y.  The  State^  169 

12.  Forgery, — IndictmenL — ^An  indictment  for  foigeir  alleged  that  the 
defendant,  naming  him,  "  on,''  etc.,  '*  at,"  etc.,  "  did  unlawfully,  feloni- 
ously and  falsely  lorge  and  count^eit  a  certain  prommissory  note  for 
the  payment  of  money,  which  forged  and  counter&it  note  is  as  follows, 
to  wit ;"  here  follows  a  copy  of  the  entire  note  in  words  and  figures, 
showing  it  to  haye  heen  payable  at  and  to  a  certain  bank,  named, 
"  with  mtent  to  defraud "  certain  persons,  naming  them,  **  who  were 
doing  business  under  the  firm  name  of,"  etc.,  naming  such  bank,  "con- 
trary," etc. 

Hddf  on  motion  to  quash,  that  such  indictment  is  good. 

Sharley  v.  The  StaUy  168 

13.  Same. — Evidmee. — Variance, — On  the  trial  of  the  defendant  on  an 
indictment  for  the  forgerjr  of  a  promissory  note,  the  plaintiff  offered 
in  eyidence  such  note,  which  dinered  from  the  copy  thereof  in  such 
indictment  in  that  it  lacked  the  words  ''  and  notice  of  protest "  as  set 
out  in  a  clause  of  such  copy  reading  "^e  drawers  and  endorsers 
seyerally  waiye  presentment  for  payment,  protest  and  notiee  <^  protest 
and  non-payment  of  this  note." 

Hdd^  that  such  variance  was  fatal  and  that  such  note  was  not  admissible 
in  evidence.  Ih. 

14.  Same, — Indictment. — ^An  indictment  for  forgery  majr  be  predicated 
upon  the  unlawful  and  felonious  publishinff  and  uttering  as  true,  with 
knowledge  of  its  character  and  intent  to  defraud,  of  a  written  instru- 
ment for  the  payment  of  money,  which  embraces  all  the  usual  parts  of 
a  promissory  note  except  the  naming  therein  of  a  payee. 

Harding  v.  The  Staie^  359 

16.  Same. — Erroneous  Designation  of  Writing. — ^An  indictment  for  forgery, 
based  upon,  and  setting  out  therein  a  copy  of,  such  written  instrument, 
with  the  proper  allegations  as  to  the  acts  constituting  the  crime,  is  not 
invalidated  by  the  lact  that  such  instrument  is  therein  erroneously 
designated  as  to  its  commercial  title  or  character.  Ih. 

16.  Samc^Emdenee. — ^Upon  the  trial  of  a  defendant  indicted  for  forgery, 
there  is  no  error  in  the  admission  in  evidence,  with  the  forged  instru- 
ment alleged  to  have  been  uttered,  of  other  forged  writings  uttered 
by  the  defendant  in  connection  with  the  perpetration  of  the  crime 
charged.  76. 

17.  AdmtssUme. — ^Admissions  by  a  defendant  in  a  criminal  action,  made  by 
him,  while  under  arrest  for  the  crime  charged,  voluntarUy,  and  not 
induced  by  fear,  force,  threats  or  promises,  are  admissible  in  evidence 
i^inst  him  on  the  trial  of  such  cause.  lb. 

18.  BlackmaU. — Indictment. — Attempt  to  Extort  Money  by  Threatening  to  Accuse 
of  Immoral  Conduct — An  indictment  which  properly  lays  the  venue 
and  time,  and  alleges  that  the  defendant,  naming  him,  had  unlawfully 
and  feloniously,  verbally  and  orally,  threatened  to  a  certain  person, 
naming  him,  ihat  he,  the  defendant^  would  falsely  accuse  him,  such 
parson,  of  having  had  illicit,  sexual  intercourse  with  a  certain  woman, 
naming  her,  by  causing  such  accusation  to  be  printed  and  published  in 
the  public  newspapers  circulated  among[  the  citizens  of  a  certain  place, 
naming  it,  and  by  printing  and  circulating  among  such  citizens  hand- 
bills containing  such  aocusation,  with  intent  thereby  to  extort  of  such 
person  money  and  other  valuables  of  a  description  unknown  to  the 
grand  jurors,  all  of  such  facts  being  specifically  alleged,  is  good  as  a 
change  of  an  attempt  to  extort  or  gam  from  such  person  mon^  or 
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other  Yalnable  Becnnty  by  threatening  to  accuse  such  person  of  immoral 
conduct  which,  if  true,  would  tend  to  degnde  or  disgrace  Ji^^n 

KitOer  v.  The  State,  400 

19.  Evidence. — Mitigalion  cf  PuniskmenL — Former  Imprimmment, — ^Wfaere  a 
defendant  is  on  trial  for  a  crime,  he  may  give  evidence  of  the  fact  that, 
prior  to  such  trial,  he  had  already  suffered  imprisonment  in  the  county 
jail  or  state-prison,  whilst  under  arrest  and  awaiting  trial  for  the 
charge  upon  which  he  is  being  tried  or  serving  a  previous,  erroneous 
sentence  for  the  same  crime,  and  the  court  or  jury  trying  such  cause 
must  consider  this  evidence  in  mitigation  of  the  punishment  to  be  in- 
flicted upon  the  defendant,  if  found  guilty.  Ih» 

20.  Same. — Proof  of  the  previous  good  character  of  the  defendant  in  a 
criminal  prosecution  is  an  ingredient  to  be  considered,  on  the  trial 
thereof,  without  reference  to  the  apparenUv  conclusive  or  inconclnaive 
character  of  the  evidence  of  the  defendant's  guilt.  Ih, 

21.  Tnatiruetiona  to  Jury.—Chaarod/er  of  the  D^endani. — On  the  trial  of  a 
defendant  in  a  criminal  prosecution,  in  connection  wiUi  a  charge  to 
the  jury  that  **  evidence  of  a  good  diaracter  is  admissible  in  crimi- 
nal cases^  and,  when  proved,  is  to  be  taken  into  consideration,  in 
determining  the  guilt  or  innocence  of  the  accused,"  asked  by  the  de- 
fendant to  be  given,  it  was  error  in  the  court  to  ^ive  the  same  modified 
by  addine  thereto  the  sentence, "  but  where  the  guilt  is  positively  proved, 
then  good  character  will  not  benefit  the  defendant."  Ih, 

22.  Perjury. — Indictment. —  Venue. — Where  an  indictment  for  perjury  alleges 
that  the  oath  as  a  witness,  ujpon  which  the  indictment  is  predicated, 
was  administered  in  a  certain  circuit  court,  naming  it,  in  a  certain 
countv,  naming  it,  in  the  State  of  Indiana,  it  sufficiently  appears 
therefrom  that  such  oath  was  taken  in  said  county  and  in  the  State  of 
Indiana.  The  State  v.  Walls,  407. 

23.  Same.— Testifying  Falsdy.— Materiality  of  the  Matter  Testified  About— In 
an  indictment  for  perjury,  predicated  upon  the  allef^  false  swearing 
of  the  defendant,  as  to  a  material  matt^i  whilst  testifying  as  a  witness 
in  a  judicial  proceeding,  it  is  sufficient,  as  to  that  fact,  to  allege  the 
names  of  the  parties  to  the  suit  in  which  the  perjury  is  alleged  to  have 
been  committ^,  the  court  where  the  same  was  pending  and  the  d^end- 
ant  sworn  as  a  witness,  averring  such  court  or  the  officer  administering 
such  oath  to  have  had  competent  authority,  and  the  statement  stoom  to, 
together  with  the  proper  averments  showing  it  to  have  been  false.    Ih. 

24.  I\vdiee. — Continuance, — Sufjreme  Court, — Where^  in  a  criminal  caoBe,  a 
motion  for  a  continuance  is  overruled,  and  the  affidavit  therefor,  tne 
action  thereon  of  the  court  below  and  the  exception  of  the  defendant 
to  such  ruling  are  not  made  parts  of  the  record  on  appeal,  the  supreme 
court  will  not  consider  such  question.  Beard  v.  The  Stale,  413. 

25.  itew  TnaL — Where  the  evidence  given  on  the  trial  of  a  criminal 
cause  is  not  embodied  in  the  record,  the  supreme  court^  on  appeal 
thereto,  will  not  consider  the  alleged  error,  that  the  court  below  erred 
**  in  overruling  the  appellant's  motion  for  a  new  trial."  Ih. 

26.  Oral  Evidence, — On  hearing  a  motion  for  a  new  trial,  either  party  being 
dissatisfied  with  any  affidavit  filed  in  support  of  or  against  such  motion 
the  court  may  allow  such  party  to  examine  the  affiant  orally  in  r^para 
to  the  facts  stated  in  such  affidavit  Ih, 

2!I,  Fleadmg, — Deaymrer, — ^The  defendant  in  a  criminal  proeecntion,  in 
addition  to  the  general  plea  of  not  guilty,  may  file  a  special  defenoe, 
in  ¥rrittng ;  and  the  proper  method  to  test  the  sufficiency  thereof  ia  hv 
demurrar.  I%eStaUY.  Banrttl,4SL 

28.  Bepiy. — Where  a  demurrer  by  the  state,  to  a  special  plea  filed  by  the 
defendant  in  a  criminal  causey  haa  been  oyemued,  the  lonner  may  file 
a  reply  to  such  plea,  lb. 
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29.  JwigmmU  on  Demmrer, — Dineharoe  <f  DefendanL—'ThB  OTemdiog  of  a 
demurrer  to  a  special  plea  by  the  defendant  in  a  criminal  canse  does 
not  entitle  the  ctefoidsnt  to  a  jndgment  dischaiging  him  from  costodj'. 

30.  I^ueti», — WaUfer, — ^Pending  the  decision  of  a  demurrer  to  a  nleading, 
the  filing  of  an  answer  or  a  reply  to  sneh  pleading  bgr  tne  pw^ 
demurring  is  a  wairer  of  the  demurrer.  Jo. 

31.  Qfiee  qf  a  Denrnrr^* — The  office  of  a  demurrer  to  a  pleading  is  to 

Suestion  the  sufficiency  of  the  facts  contained  thereioi  not  to  admit 
lem  as  proved  for  the  purposes  of  the  triaL  lb, 

32.  Afpeol  to  Supreme  CourL—How  ond  Whm.—FUmf  ^Vonserqie.— An 
appeal  to  the  supreme  oourt  by  the  defendant  in  a  cnminal  prosecution 
is  considered  as  taken  on  the  day  on  which  noftioe  of  such  appeal  is 
served  on  the  i^roper  officers,  and  the  transcript  of  the  recocd  mast  be 
filed  within  thirty  days  thereafter  or  such  appeal  will  be  dismissed. 

TFtnsett  V.  TAe  iSbilCi  437 

88.  I\niotiee.^Fka  o/  OuUijf.—Tiitd  by  Jury  to  Amm  lVmn^^hsal.--The 
record,  on  the  appeal  of  a  criminal  cause  to  the  suiHPeme  court,  showed 
that  the  defendant  had  pleaded  guilty  of  the  <^arge  alleged  in  the  in- 
dictment ;  that  then  the  oourt  receivii^  such  plea,  upon  its  own  motion 
and  without  objection  by  the  defendant,  empaneUed  a  jury  to  assess 
his  punishment ;  that  over  his  objection  the  State  was  permitted  to  in- 
troduce evidence  to  sustain  the  allegations  of  the  indictment;  and 
that,  after  having  been  charged  by  the  court,  the  jury  returned  a  ver* 
diet  ol  guilty,  fixing  the  punishment  at  the  minimum  penalty  which 
the  oourt  could  have  assessed,  on  such  plea  of  guilty,  on  Ae  face  of 
such  indictment.  But  the  eviaence  given  on  the  triid  of  the  cause  waa 
not  set  out  in  the  record. 

MMy  that  the  defendant  can  not  complain  of  such  verdict. 

JScutoum  V.  Thb  SUUe,  441 

34»  Motion  in  Arred  (^Judgment. — Error  of  law  occurring  on  the  trial  of  a 
criminal  cause  Ib  not  ground  for  a  motion  in  arrest  of  judgment     IK 

85.  I)rm!tyx,^TridbyLmtkmTweheJuror9,^^ 

a  criminal  prosecution  bv  a  jurv  of  leas  than  twelve  in  nnmbcf,  with 
or  without  the  consent  of  the  defendant,  is  unauthorised  by  law  and 
their  verdict  void.  Ailm  v.  The  StaUy  461 

86.  Bnbery.'^Qffioer.'-IndiBtmmL — An  indictment  against  a  public  officer, 
changing  him  with  having  received  a  promissory  note  for  the  pavment 
to  him  of  monev  by  the^  maker,  as  a  oribe  to  influence  his  action  in 
the  discharge  of  an  official  duty,  does  not  charge  the  receiving  by  him 
of  a  thing  of  value  and  is  bad  on  motion  to  quash. 

The  /Skate  v.  VToOb,  561 


87.  Faurtioidair  ^fobt  qf  Bribe, — An  indictment  aj^ainst  a  public  officer,  for 
havinff  received  a  bribe  to  influence  his  action  in  the  discharge  oi  an 
pffioisl  du^y  need  not  allege  the  particular  efieot  intended  or  had  on 
such  official  action,  by  such  bribe.  Ib, 

88.  BMmee. — MiigaJtUm  or  Ag^ramtion, — On  the  trial  ol  an  indictmoit 
Mainst  a  publao  officer  for  veceiving  a  bribe  to  inftttenoe  his  action  in 
the  disdiaige  of  some  particular  official  duty,  the  particular  eflect 
had,  or  intended  or  failed  to  be  had,  upon  such  official  action,  may  be 
eonsidered  ui  agi^vation  or  mitigation  of  the  punishment,  as  the  cir* 
Gumstaaoes  of  the  case  may  dictate.  Ib, 

DAMAGES, 

See  OtyvBVAXT,  9^  4;  Landlobd  Ain>  Tenakt,  2 ;  Maugzoub  Fbosicu- 
HON,  2,  3 ;  Railboass,  3 ;  Supreme  Goubt,  2. 
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DEBfAND. 
8eeGuASAaTT»2;  Guabdias  ahb  Wabd^S. 

BBCEDENTH'  ESTATES. 

86eG0BTBAcn;2;  E?idbksr,2;  Fbaud,  1;  LAxm^sD  axdTbvastvS; 

Plbadino,  18 ;  QarEXMX  Corar,  30. 

1.  Bmbandand  WUtr-W^t  SeparaU  PtoperiM.—Sml  hy  AdmimitinUor.^ 
AeHan  to  Beeooer  Anrao/  iV^ierfy. — ^The  admiiiistrator  of  a  deoeaaed 
penofi's  estate  raed  another  to  recover  the  posBeaBion  of  certain  promk- 
0orj  notes,  alleged  to  be  the  pn^wrty  of  snch  estate.  FVom  the  eVidenoe 
0Yen  npcMi  the  trial  of  soch  canse  it  appeared  that  daring  deceased's 
uletinie  he  caosed  a  third  person,  the  owner  of  certain  personal  prop- 
ertj,  to  couYej  an  interest  in  the  same  to  hn  wifcL  tiie  defendant  pay- 
ing wr  the  same ;  that  she  and  her  husband  snoseqnently  sold  soch 
property  to  a  porchaser,  ▼ho,  without  her  knowledge  or  oonsent^  exe- 
cuted the  notes  in  controversy  to  her  husband,  for  the  unpaid  punaiaae- 
money  of  snch  sale ;  and  that  the  defendant  held  soch  notes  as  the 
agent  of  the  widow  of  decedent,  who  claimed  the  same  as  her  own 
property.  There  was  no  evidence  of  any  indebtedness  against  audi 
estate,  nor  as  to  how  the  defendant  obtained  possession  of  such  notes. 

HeUL,  that  the  title  to  such  notes  is  in  such  widow,  as  against  the  plainti£ 

Owner  v.  Ottua,  Aam\  188 

2.  EmbiemaU». — ^The  emblements  and  annual  crops  with  which  an  admin- 
istrator is  chaneable  do  not  include  those  planted  and  grown  after  hu 
decedent's  death.  Rodman  v.  Sodmtm  et  oL^  Ainfn,  444 

8.  Ettaie  furf  Liable  for  TrtsjpaM  af  Admmutrator, — ^An  administrator,  by 
taking  and  chaiging  himself  with  property  not  belonging  to  his  dece- 
dent's estate,  does  not  thereby  render  such  estate,  nor  nimself  as  such 
administrator,  liable  to  the  owner  of  such  property  fat  the  value 
thereof.  Ih, 

4.  Qaim  Againd  Etlate, — JurisdieUon. — ^Where  the  objection  is  made  for 
the  first  time,  in  the  supreme  court,  thatnthe  circuit  court  had  no  juris- 
diction of  a  claim  against  a  decedent's  estate,  because  the  record  does 
not  affirmatively  show  that  such  claim  had  been  entered  on  the  appear- 
ance docket,  there  refused  and  thence  transferred  to  the  issue  m^et, 
but  the  record  does  show  its  filing  in  the  clerk's  office  in  time  to  have 
been  thus  disposed  oi^  it  will  be  presumed  that  snch  steps  were  dulv 
taken.  it. 

DEMURRER. 

See  Ahhbhhmknt  of  Damages;  1 ;  Cbdonai.  Law,  27,  28,  29, 30, 31 ;  Oon- 
FORATiONB,  4,  8 ;  Pleadino,  17, 18 ;  Pabhes,  4 ;  FRAcacE,  1 ;  Saut 
boad,  5 ;  Sfbcific  Febjfobmajxce. 

1.  I\uBtio$, — Joini  Demurrer, — ^To  an  answer  containing  several  para- 
graphs the  following  demurrer  was  filed,  viz.:  "The  plaintifiT  demurs 
to  me  second,  third,  fourth,  fifth  and  sixth  paragraphs  of  Uie  answer 
of  the  defendants,  and  assigns  for  cause  that  neithier  of  said  second, 
third,  fourth,  fifth  and  sixth  paragraphs  of  answer  alleges  facts  suffi- 
cient to  constitute  a  defence  to  the  plaintiff's  cause  of  action." 

Hdd,  that  this  demurrer  is  a  joint  one  to  the  ^ye  paragraphs  of  the  answer, 
and  should  be  overruled  if  any  one  is  good.    Stau^oray,  Dcbvib  etal^i^ 

2.  Defect  in  VerifieaHon  af  Heading, — A  d^ect  in  the  verification  of  a  good 
answer  of  non  eeifachun  is  not  reached  by  a  demurrer  to  such  answer. 

NemtfgY.Bogm^m 
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DEBIUBBER  TO  EVIDENCE. 

See  Pluonci^  2. 

DrattioB, — ^Where  a  party  to  an  action  whidi  is  being  tried  bj  a  jaiy,  npon 
the  concluaon  of  tne  evidence,  files  a  demnner  thereto,  it  should  be 
OYeimled,  i^  from  the  evidence,  the  jury  mghl  have  found  a  verdict 
lor  the  opposite  part/.  '  StanrfM  t.  Dans  d  oL,  45 

DEFOSmONa 
See  Fbacrce^  6. 

DILIGENCE. 
See  PBOMiasoBY  Notbei^  16. 

DISAFFIBMANCE. 
See  Ikfast,  1,  % 

DRAINING  ASSOCIATION. 

1.  Heading, — Amount  of  AssestmenL — Cod  cf  (kmdsni/diitm, — In  an  action  by 
a  draining  association  to  collect  of  the  defendant  the  amount  of  the 
assessment  upon  his  land  for  draining  purposes,  the  complaint  must 
show  that  the  amount  of  the  benefits  assessed  upon  the  lands  affected 
by  such  drain  is  not  exceeded  by  the  estimated  cost  of  the  construction 
thereof,  but  it  is  not  necessaiy  to  aver  therein  the  amount  of  either. 

BiMOi  y.  TAs  Ditdb  Band  Diiehing  AtsodaHon,  236 

2.  Chmmeneement  </  Work  before  EeUmales  Made. — In  such  an  action,  by  a 
corporation-  organized  under  the  act  of  May  22d.  1869,  8  Ind.  Stat»  p. 
222,  the  validity  of  such  assessment  and  the  right  of  the  plaintiff  to 
collect  the  same  are  not  invalidated  by  the  fact  that  such  drain  was 
commenced  before  an  estimate  of  the  cost  of  construction  and  an  asocso 
ment  of  the  benefits  thereof  had  been  made.  lb, 

8i.  Arlides  (f  AMociation,--]SequiremerU8  (/.—Where,  from  the  articles  of 
association  of  a  company  organized  to  reclaim  wet  lands  by  tbe  con- 
struction of  a  ditch  or  drain,  the  commencement,  course  and  terminus 
of  such  proposed  ditch,  and  the  description  of  tne  lands  to  be  affected 
by  the  construction  thereof,  can  not  be  ascertained  with  certainty,  such 
articles  are  insufficient  to  create  a  valid  corporation.  Ib» 

4.  AsseauMTU  of  Ben^Ue. — AppeaL — Pleading, — JFVoefioe. — ^From  the  asooss 
ment  of  benefits  on  lands  affected  by  a  proposed  ditch  or  drain,  to  be 
constructed  by  a  ditching  comoany,  any  person  aggrieved  thereby  may 
appeal  to  the  circuit  court,  and  on  filing  in  that  court  a  duly  certified 
copy  of  the  assessment  appealed  from«  on  that  alone  the  cause  should 
be  tried  without  any  further  pleadings,  all  defences  being  admissible 
in  evidence  without  filing  any  pleadings. 

Baker  et  aL  Y.  The  Aretie  DUehers,  SIO 

&  DUcking  Company. — Individual  LiahilUy. — Where  a  member  of  a  ditch- 
ing association  is  employed  by  and  performs  labor  for  such  association, 
the  other  members  thereof,  as  individuals,  are  jointly  liable  to  him  for 
their  proportionate  share  of  the  value  of  such  labor. 

Fblk  V.  Be^noldt  el  aL,  44Q 

DUPLICATE 
See  OoBPORATiOKB,  1, 2, 8. 

DUPLICITY. 
See  LiQTTOB  Law,  2 ;  Pleading,  3 ;  PRAcnci^  19. 
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SeePBiHGiPALABDAoan!^2;  PtaMOiFAi.  asd  SoBBrr^  L 

EVIBENCE. 

S0e  BMSftAMOXf  1 ;  Caxmsjo.  Convksatiov,  1,  2;  CanasAL  Law,  13^  16, 
17,  19,  20,  21,  20,  38;  Corporations^  3;  FrauD),  4;  JunsnHT,  6; 
LA]n>ix>RD  A17D  Tenant,  3 ;  New  Trial,  3 ;  Pleading,  11 ;  Practice 
3, 16, 16 ;  pRoiciPAit  AND  AGBne;  1 ;  Pringifal  and  Surety,  2 ;  Bb- 
FLEViN,  4 ;  Bbkbxff'b  Sale,  7 ;  Bufreice  Court,  9, 10, 14, 15,  25,  27, 
33,34,35;  Turnpie38^  1,  2. 

1.  Jiutiee  €f  the  Beaoe, — AeUon  Commenced  B^on. — ^Upon  the  trial  of  aa 
action  oommenoed  before  a  juatioe  of  the  peace,  ail  matter  of  ddfenoe, 
except  the  statute  of  limitations,  set-off  and  matter  in  alMtement,  may 
be  giTen  in  evidence,  not  under  the  general  denial,  bat,  under  tlie 
statute,  without  ^lea,  either  in  such  justice's  court  or  on  appeal  there- 
from to  the  circuit  court 

The  OmeimuUi,  H.  A  L  R.  B.  Co,y.  Bidge,  39 

Administmlor.'-^ya  the  trial  of  a  suit  dj  an  administrator  to  lecorer  A 
the  vendee  personal  property  alleged  to  have  been  conveyed  to  him  by 

SlaintifT's  decedent  to  defraud  his  creditors,  declarations  of  such  deoe- 
ent  as  to  the  character  of  such  sale,  made  subeequenUy  to  its  comple- 
tion, are  not  admissible  in  evidence  to  impeach  such  vendee's  title  to 
such  property.  Crorner  v.  Gnifet,  AdmW,  188 

3^  Ihrol  Evidence  qf  TFnCtiijf.— Wheve^  under  the  issues  of  a  cause  on  trial, 
it  becomes  material  as  to  whethca*  a  certain  sale  has  been  nuuie,  the 
validitv  of  which  is  not  in  question,  such  fact  may  be  proved  by  parol, 
even  mam  such  sale  waa  made  on  an  execution  or  a  oecree. 

Stanley  v.  Sutheiiand  et  aL,  Adn'n,  839 

4*  J^atimam^  ^  i^iHiei. — ^§fiA  i^.— itdBMsnona. — The  testimony  given  by 
the  nartiBB  to  an  action,  aa  witnessea  on  the  trial  thereof  is  to  be  re- 
garded aa  evideooe  only,  and  not  aa  an  wimiHsion  of  facts. 

MaUhexe  v.  /SEory,  417 

5.  Cbiuiiie(.--£videiioe  of  the  statementa  and  condoct  of  a  party  to  a  soit 
in  relatioii  to  tb»  matter  in  iaroe  is  relevant  and  adrnJasiMe  on  the 
trial  tburaoi^  on  befaail  of  the  opposite  party.    Iwms  v.  Smiik  <i  ai.,58D 

EXECUTION. 

See P&oiOBBOBY NoTE^  16, 17, 18;  SHXRiFT'is Sale. 

EXEMPnOK  FBOM  EXECUTION. 
flee  PnouEBDUPue  Sufplbicertabt  to  Ezbcotiov,  7. 

FOBEOLOBUBBw 
See  HuBBiJKD  and  Wm;  8  \  MoBaoAOi^  2. 

FOBEIGN  OOBPORATIONS. 
See  OoBPORATioMa^  5, 6, 7, 8 ;  PaxcrSi 

FOBMEB  ADJUDICATION. 
See  Bastardy,  1 ;  Covenant,  3, 4. 


DTDEX.  619 


WRAXJIX. 


See  Hdhbakb  akd  Wnn^  2 ;  Judgment,  6 ;  Plbadino,  1, 2 ;  BEPLsyiHy 

1,4,6. 

1.  Sak. — Tranter  (/  IVoperty  to  Thfnxtid  OredUon, — Action  to  Beeover, — 
Suit  hy  Vmaot^B  Adminiatralor, — ^A  transfer  of  property  bj  a  debtor  to 

.  defraud  his  creditors  is  binding  upon  such  debtor,  and,  on  his  decease, 
his  administrator  is  likewise  lK>und  by  such  truisfer  and  can  not  re- 
cover the  possession  of  ttuch  property.        Oamsr'v.  Qrcam,  Adm\  188 

2.  JBwbaind  cmd  WUe, — Alienation  of  Bed  EntaJe. — Fraudulenl  Convewmee.-^ 
A  conveyance  of  his  real  estate  may  be  made  by  a  husband,  to  his  wife, 
either  by  a  deed  therefor,  directly  to  her,  or,  indirectly,  through  a 
third  person,  and  will  be  upheld  against  alL  except  creditors  sought  to 
be  deu-auded.  Sherman  etaLv.  HogUand^  578 

3.  Same, — Other  Property  Miut  Fint  be  Exhamted, — ^A  voluntary,  frandu-* 
lent  conveyance  of  his  real  estate,  by  a  debtor,  to  defraud  his  cred- 
itors, can  not  be  attacked  by  them  until  they  have  first  exhausted  all 
his  other  property,  subject  to  execution.  lb, 

4«  Action  to  Set  Aside  Fraudulent  Cowoeifanoe, — Pleading. — Euidenec-^hk  an 
action  by  a  creditor,  to  set  aside  a  conveyance  of  tne  real  estate  of  his 
debtor  and  to  subject  the  same  to  execution,  for  the  alleged  reason 
that  such  conveyance  was  made  by  said  debtor  and  received  b^  his 
j^rantee,  without  consideration  and  to  cheat  and  defraud  his  creditors. 
It  must  be  alleged  in  the  complaint  and  proved  on  the  trial,  not  only 
that  such  debtor  had  no  property  subject  to  execution  at  the  com- 
mencement of  such  suit,  but,  that,  at  the  time  such  fraudulent  con* 
veyance  was  executed,  he  had  not  sufficient  other  property,  subject  to 
execution,  to  satisfy  all  his  debts.  lb, 

S,  Same. — ^The  fact  that  a  debtor  voluntarily  conveys  away  his  real  estate, 
without  consideration,  and  for  Uie  purpose  of  thereby  defraudix^  his 
creditors,  gives  to  the  latter  no  right  of  action  to  attack  such  convey- 
ance, unless  at  the  time  it  was  executed  he  had  not  sufficient  other 
property,  subject  to  execution,  to  satisfy  all  his  debts.  lb, 

GAKNISHMENT. 
See  Fleadino,  12. 

GIFT. 
See  Husband  astd  Wite,  1. 

GRAVEL  BOADa 
See  TuBSFiKxa 

GUARANTY. 

1.  IHneipal  and  Charanlor, — Joint  Suit  Againatj  on  Ongvmd  Debt. — Gkiar- 
antor  tu^  lAaJbU  Ther^n. — ^The  owner  sold  and  delivered  certain  goods 
to  a  person,  upon  the  written  order  of  the  latter  therefor^hich  was 
endorsed  in  writing  thereon  by  others  as  follows,  viz.:  ''We, the  un- 
dersigned, do  hereby  recommend"  said  vendee,  naming  him,  ''for  the 
enclosed  bill.''    This  was  signed  by  said  endorsers. 

Hdd,  that  such  endorsers  are  liable,  if  at  all,  onlpr  as  guarantors,  collater- 
ally, and  can  not  be  held  liable  on  the  onginaT  debt  made  by  such 
vendee.  Riehome  etaLr.  Seovitt  et  oL,  160 

2.  Ouarantor.-^Promiaeory  Note. — Demand. — ^The  payee  of  a  prom  issory  note 
assigned  it  to  another  by  executing  an  endorsement  thereon  reading, 
"For  value  received  I  assign  this  note  to",  etc..  "and  guarantee  the 
payment  of  the  same  when  due",  and  when  sucn  note  matured  suit 
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WM  broo^t  agaimt  said  pajee^  oo  rach  eodonement^  bj  a  sabaeqaoifc 


Hdd,  that  sQch  endoraement  waa  not  a  collateral  ^oanuitj  nor  otdinair 
eDdoraement,  but  waa  a  direct  agreement,  hj  tmad  pajee,  to  par  son 
note  when  due,  depending  upon  no  demand  of  pajmeiit  or  other  oondi- 
taon,  and  upon  which  he  waa  liable  at  the  sait  of  the  original  or  anj 
anbeaqnent  mwignwr.  Shidabaker  H  oL,  JSz'n,  t.  CoAf^  086 

GUABDIAN  AND  WABD. 

1.  8mi  on  Ouardiim*$  Bond^ — Pleading. — In  a  anit  upon  a  raaidiaa's  bond. 
bj  a  wardy  to  recoTer  for  monej  receiTed  on  a  sale  of  the  ward'a  real 
estate  and  alleged  to  have  been  converted,  it  ia  not  neoeasaiy  to  aver 
in  the  complaint  that  the  guardian's  report  of  such  sale  waa  approTed 
by  the  court.  Hudmrn  etdLY.The  State^  ex  rd.  Btna^  878 

3.  Same, — Demand. — Upon  the  resignation  of  a  guardian  without  paji^g 
over  the  monej  belonjpng  to  his  ward's  estate,  a  suit  may  be  main- 
tained therefor,  on  his  bond,  against  the  ^ardian  and  his  soretiei^ 
without  harii^  made  anj  demand  upon  him  for  the  payment  of  the 
money,  IK 

UKlKa 
See  Fleadiho,  18. 

HUSBAND  AND  WIFE. 

See  Cbdovai.  GomrEBSATiQzr,  1 ;  Decedenib'  EefTATEB,  1 ;  Ltfakt,  2; 

Married  Womak  ;  Pabtieb,2. 

1.  Qijt — An  executed  gift  by  a  husband  to  his  wife  can  not  be  revoked 
by  him.  Gamer  v.  (?rat«8,  Adm'r,  188. 

2.  Alienation  of  Real  Edale, — FhiudttUnt  Conoeyanoe, — A  conveyance  of  his 
real  estate  may  be  made  by  a  husband,  to  his  wife,  either  by  a  deed 
therefor,  directly  to  her.  or,  indir^tl^^  through  a  third  person,  and 
will  be  upheld  against  all,  except  creditors  sought  to  be  defrauded. 

Skerman  etaLy.  Hogland,  578 

8.  Fondomvrt  and  Sale  of  Wif^e  Real  Estate  — AcUon  by  Purchaaer  for  iW 
ieeaion, — Joint  Judgment  for  Poegeesion, —  Wift^a  Liahtlity/or  BaUe, — Hue- 
band  not  Liable, — StaitUe  Oonetrued. — On  receiving  his  deed  from  the 
proper  sheriff^  for  a  tract  of  real  estate  sold  at  sheriff's  sale  aa  the 

Eroperty  of  a  married  woman,  upon  a  decree  against  her  and  her 
usoand,  for  the  foreclosure  01  a  mortgage  executed  by  them  upon 
her  said  real  estate,  the  grantee  broueht  an  action  against  them,  jointly, 
to  recover  the  possession  of  such  real  estate,  which  she  had  continued 
to  hold  after  the  expiration  of  the  year  for  redemption,  and  to  recover 
judgment  for  the  value  of  the  rents  and  profits  thereof  for  such  year 
and  for  the  additional  time  she  so  held  over. 

Hddf  that  such  plaintiff  was  entitled  to  recover  a  joint  judgment  lor  the 
possession  of  such  real  estate,  though  the  occupancy  of  the  husband 
was  onlv  as  the  companiou  and  by  the  sufferance  of  his  wife. 

Hddf  also,  that  the  wife  was,  but  the  husband  was  not,  liable  to  a  judg- 
ment for  the  value  of  such  rents  and  profits,  as  a  judgment  debtor, 
under  the  provisions  of  the  act  of  June  4th,  1861,  "providing  for  the 
redemption  of  real  property",  etc.,  2  R.  S.  1876,  p.  220. 

JSMf  also,  that  a  judgment  against  her  for  such  rents  and  profita  may  be 
rendered  in  connection  with  a  joint  judgment,  against  her  and  her 
husband,  for  the  possession  of  such  realty. 

Qemenis  etttx.v.  Robineon^  599 

4.  Same, — Supreme  Court — Where  judgment  has  been  improperly  ren- 
dered against  a  part,  and  properly  as  to  the  rest,  of  the  defendants  in 
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an  action  to  recoyer  real  estate,  on  appeal,  the  supreme  court  may 
affirm  Uie  judgment  properly  rendered  and  reverse  that  improperly 
rendered.  /(. 

INFANT. 

1.  Conveyance  By, — Din^lfirmanee, — LiahUify  f<n' Purchase-Money, — Where, 
during  his  infancy,  a  person  has  conyeyed  his  land  to  another  hy  deed 
and  received  the  purchase-money  therefor,  he  may,  on  comins;  of  age, 
disaffirm  such  conveyance  and  recover  back  such  land,  without  re- 
turning or  offering  to  return,  or  thereby  becoming  liable  to  ^^P^Yj 
Budi  purchase-money.  Dill  v.  Bowen  et  ikt.,  204 

2.  Same. — Married  Woman, — Conv^fonee, — Joint  Covenant  of  Married  Woman 
and  Another, — Breach  of, — Two  owners  in  severalty  oi  a  tract  of  lancL 
with  the  husband  of  the  younger,  who  was  a  minor,  jointly  conveyed 
such  land,  by  a  warranty  deed,  to  a  purchaser  thereof,  and  said  minor, 
after  having  received  her  full  share  of  the  purchase-money  therefor, 
disaffirmed  such  deed  and  recovered  back  her  portion  of  such  land ; 
whereupon,  said  other  owner,  in  view  of  such  breach  of  such  joint 
warranty,  paid  to  said  purchaser  the  damages  accrued  bv  reason  of 
such  breach,  and  brought  suit  against  said  minor  and  her  husband  to 
recover  such  sum  so  paid. 

Seid,  that  the  plaintiff  can  not  recover  therefor,  said  married  minor  not 
oeing  liable  to  said  purchaser  on  her  warranty.  lb* 

INJUNCnON. 
See  Baelboad,  1. 

• 

INSOLVENCY. 
See  Pabtdbs^  1. 

INSTRUCTIONS  TO  JURY. 

See  CaiMnrAi.  Law,  10, 21 ;  Maucioub  FttoaBcunoii,  2;  Plbading,  11 ; 
Railboad,  3;  Tjjrsfskeb,  3,  4;  Replevin,  6. 

1.  Supreme  Court, — ^Where  instructions  given  to  the  jury  trying  a  cause 
are  right  in  themselves,  and  the  evidence  is  not  in  the  record,  the 
supreme  court  will  presume  that  the  evidence  given  corresponded  with 
such  instructions.  Newby  v.  Bogers,  193 

2.  Braetiee, — THai, — ^Where,  before  evidence  is  introduced,  the  court  try- 
ing a  cause  is  requested  to  instruct  the  jury  in  writing^  and  during  such 
trial  evidence  is  introduced  which  has  no  force  unless  connected  with 
another  fact  to  be,  but  not  ^et,  proved,  it  is  not  error  for  such  court, 
at  the  time  of  its  introduction,  to  verhaUy  direct  the  jury  that  such 
evidence  is  not  to  be  r^arded  unless  such  other  fact  be  proved.  Such 
direction  not  being  an  ^instruction  "  to  the  Jury. 

Stanley  v.  SuitHaiand  et  al,^  Adm^rSy  339 

8.  Same, — Supreme  CourL — Where  instructions  to  the  jury,  ^e  giving  or 
refusal  to  give  which  is  complained  of,  are  not  in  the  record  on  appeal, 
no  question  in  relation  thereto  is  thereby  presented  to  the  supreme 
court.  Burhank  v.  Dyer^  392 

4.  Same, — ^Where  the  substance  of  instructions  asked  and  refused  is  em- 
braced in  others  given  to  the  jury,  such  refusal  is  not  error. 

Qraham  v.  NouKn,  389 

6.  Ammning  Faets  as  Admitted, — ^Where  the  court,  on  the  trial  of  a  cause, 
fives  to  the  jury  trying  such  cause  an  instruction  assuming,  as  admitted, 
facts  which  were  not  admitted  either  in  the  pleadings  or  in  ihe  evi- 
dence given  on  such  trial,  such  instraction  is  erroneous. 

MaUhewe  y.  Story,  417 


622  INDEX. 

6.  iVoceioe.— Where  a  party  to  a  cause  on  trial  has  aaked  the  court  to 
instruct  the  jnrv  generally  and  orally,  and  also  asks  such  court  to  giYe 
a  certain  instruction  presented  by  such  party,  he^  can  not  complain 
that  such  court  gave  such  instruction,  modinedj  in  writing,  in  such 
manner  that  both  that  asked  and  the  modification  thereto  folly  ap- 
peared, so  that  exosption  could  be  taken  to  either  or  both,  nor  beouiss^ 
as  he  alleges  the  court  did  not  fully  instruct  the  jury. 

Bithop,  Adm'r,  y.TTddb,  527 

nn^ERBOGATOBIES  TO  JUEY. 

See  pRAcncE,  10. 

JOINDER  OF  ACnONa 

See  Fleadisq,  IG. 

JUDGMENT. 

8eeBA«EABDY,8;  Gbocoial  L^w,  29 ;  HnBBAin>Am>Win^8,4;  Fabtebb^ 

1,  2;  SBf-Qsv;  SoniEifE  Court,  31. 

1.  AuignmerU  af. — Aeiion. — ^An  assignment  of  a  judgment,  which  Teats  in 
the  assignee  thereof  the  equitable  though  not  the  legal  title  thereto, 
gives  gath  assignee  a  right  of  action  thereon.  SkiriB  ▼.  Inmg,  13 

2.  Same. — PariieB, — D^tel  cf, —  Waxoet, — In  a  suit  upon  a  ludment  against 
the  judgment-defendant^  by  a  person  who  owns  and  holds  such  judg^ 
ment  by  an  soMttoMe  assignment  thereof  to  him  by  the  judgment-plain- 
tiff,  if  such  defendant  fails  to  object  that  such  judgment-plaintiff  is 
no^  but  ought  to  be,  a  party  to  such  suit,  such  objection  is  thei^ir 
waived.  Ih. 

8.  Ikeret, — WxdMCxy^on  of  Lcmds  m* — B^ormaHon  </. — Lien. — Enforoo- 
ment  cf, — -ATotice.— -Where  a  judgment  and  decree  have  been  rendered 
against  certain  realty,  therein  attempted  to  be,  but  erroneously,  de- 
scribed, and  subsequently  thereto,  a  person,  having  both  actual  and 
oenstructive  notice  of  the  Hen  of  such  ludgment,  purchases  said  realty, 
the  judgment-plaintiff,  in  an  action  therefor  against  such  purchaser, 
may  have  a  correction  of  the  description  of  such  realty  in  such  decreei, 
and  enforce  the  collection  of  an  unpaid  balance  of  suchjudgment. 

Cblmcm  V.  TTotem  e^  o^  65 

4.  iSmiie.~I.iM  on  Beal  Estate.— RecUal  <f  in  Deed.-^BMB  a  Bersm  Ctaim^ 
ing  Thereunder^^ln  lieu  of  a  widow's  right  of  dower  in  certain  real 
estate  formerly  belonging  to  her  deceasra  husband,  which  had  been 
sold  to  a  purchaser  at  a  sheriff's  sale  thereof,  on  an  execution  against 
such  deceased  husband,  in  his  lifetime,  by  the  agreement  of  such  widow 
and  such  purchaser  a  judgment  was  rendered  bv  the  circuit  court  in 
her  favor  and  against  said  real  estate,  decreeing  Uie  payment  to  her,  at 
a  certain  time,  annually,  during  her  lifetime,  of  a  certain  sum,  and 
that  on  default  being  made  in  any  such  payment,  a  writ  shomd  be 
issued  to  make  the  sum  due,  out  of  such  real  estate,  which  was  therein 
described  very  vaguely  and  looselv.  Such  purchaser  subsequently  sold 
and  conveyed  such  real  estate,  oy  a  warranty  deed,  which  correctly 
described  said  real  estate,  and  mentioned,  as  excepted  from  the  cove- 
nant of  warranty,  said  judgment  in  lieu  of  dower,  and  which  deed  was 
duly  recorded. 

Hddy  that  a  person  dairoinff  dtle  to  such  real  estate,  through  and  by  a 
chain  of  title  which  included  such  warranty  deed,  was  bound  to  take 
notice  of  the  recital  and  exception  in  said  deed,  in  relation  to  sucb 
judgment.  lb. 

5.  £y  AgnemenL-^AUmm^t  AtOkaHt^  —JVoKMar-^A^KSi*  {hmtr^D^ 
in  QmplamL-^Cknd  iff  l^eMeL-^ikk  tbe  a^pMi  «l  •  cmm  to  tbe 
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mipreme  oonrt,  where  the  assignment  of  error  was  the  insufficiency  of 
the  complaint,  the  record  showed  that  the  parties  thereto,  hj  their 
attorneys,  appeared  in  the  cause,  and,  issues  of  fact  having  been  formed 
and  the  evidence  heard,  "by  c&naent,  the  court"  found  for  the  plaintiff 
and  rendered  judgment  accordingly,  without  the  defendant's  having 
int«qposed  any  demurrer,  motion  m  arrest  or  exception. 

HM,  that  such  record  shows  a  judgment  by  agreement,  which  agreement 
sndi  attorneys  of  record  hadf  power  to  make. 

Meld,  alao^  such  comi>laiBt  having  oeen  upon  an  appeal  bond,  that  defective 
alkaations  therein  as  to  the  fixing  of  the  penalty  and  approval  of  such 
bona,  and  as  to  the  perfecting  of  Uie  appeal,  to  secure  which  such  bond 
was  executed,  were  cured  by  such  finding  and  judgment 

Hiidmm  ti  a/,  v.  ASinn  ti  cd,^  215 

6.  How  AMmM,  €U2afcraav.^.&wlenee.^ifVtMd-^  record  of  a  court 
having  jurisdiction  of  the  subject-matter  of  and  parties  to  an  action 
is  oondnsive  evidence  of  the  facts  therein  set  forth,  pertinent  to  the 
Jflsaes  thare  trieflL  and  the  judment  therein  rendered  can  not  be 
attacked  ooUalerally,  except  for  trand  practised  in  obtaining  it. 

BfnXkm  y.  The  State,  ex  rd.  MUkr,  635 

JUDiaAL  KNOWLEDOE. 
See  Nayioablb  Biyebs^  2. 

JUDICIAL  SALE.     ** 
See  ComcRAcn,  1 ;  Hv8BAin>  AVD  Wm^  8. 

JUBISDICnON. 

Bee  T^Aat^XTTif  I^IS;  BscEDEin's  Estates^  4 ;  Pueadiko,  Id,  14;  Pboubsobt 

Kots8,13;Tbust  and  TsmnEE^  L 

JUBY. 
See  Nsw  Tbial,  %  10;  PLBADma,  11 ;  P&AoncB,  18. 

1.  Namber  o/.— llie  trial  of  a  defendant  in  a  criminal  prosecution  by  a 
lurv  of  less  than  twelve  in  number,  with  or  without  the  consent  of  the 
defendant,  is  unauthorized  by  law  and  their  verdict  void. 

AUm  Y.  The  State,  4!fil 

2,  TaUman.—ChaUenge.'— Thai  a  juror  has  served  as  a  talesman  upon 
any  jury  empanelled  in  the  circuit,  superior  or  criminal  court  of  a 
county,  within  one  year  previous  to  the  time  when  he  is  again  sum- 
moned to  serve  aa  a  juror  in  one  of  said  courts,  is  good  jpround  as  a 
challenge  for  cause.  Barker  v.  Hvne  el  aU,  542 

jusuce  of  the  PEACR 

See  BasirAB]>Ty2,8;  Gonbtable,  1, 2;  Evidekck,  1 ;  Pleadino,  13, 14 ; 

BBOOGinZANCEy  1, 2. 

LANDLORD  AND  TENANT. 

See  Ck)VEHAHT,  1,  2,  3, 4. 

1.  AUmmenL'-Pteaduig,'---WieTe  the  lessee  for  a  year  of  a  tract  of  land 
execnted  to  his  lessor  a  promissory  note  for  the  rent  under  such  lease, 
and,  upon  suit  thereon  by  an  assiniee  thereof,  seeks  to  avoid  the  pay- 
ment thereof  by  pleading  that,  before  he  had  had  notice  of  such  as- 
•aigiunflnt^  he  had  made  payment  of  such  rent)  on  demand,  to  a  sttangor, 
yfj^^  If yrf  ^i^it^j  f^g^  glill  dahus  tltlo  to  such  land,  under  a  deed,  ex- 
ecuted to  him  during  sndi  year  by  the  proper  sherifi*,  pursuant  to  a 
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Bale  of  said  land  by  such  sheriff,  by  virtae  of  a  decree  of  foredosoie 
and  order  of  sale,  rendered  by  the  proper  court  in  a  suit  upon  a  mort- 
gage on  such  land,  executed  by  a  third  person  prior  to  the  grantiQg  of 
such  lease,  but  such  answer  does  not  aver  the  dates  of  such  decree  and 
sale,  it  is  bad  on  demurrer.  Aldridge  ▼.  Mibtfre,  182 

2.  Action  for  JPostestum. — Damoffes, — In  an  action  by  a  landlord  affainst 
his  tenant  to  recover  the  possession  of  the  leased  premises  and  dama- 
ges for  the  unlawful  detention  thereof,  sec.  11  of  the  act  of  May  ISth, 
1852,  2  R  S.  1876,  p.  662,  authorizes  the  assessment  of  damages  for 
such  detention  until  the  time  of  such  trial,  and  there  is  no  error  simply 
in  the  assessment  of  greater  damages  than  the  amount  claimed  in  tlie 
complaint  in  such  case.  WkUe  ▼.  SleOwagcn,  186 

3.  TenaaU  Holding  Over. — Sale  ofLea9ehold, — TenaruMfrom  Year  to  Tear. — 
Liability  for  Beni. — Notice. — "Bvidenee. — Bower  of  Aanwmiirciior. — The  ad- 
ministrator with  the  will  annexed  of  the  estate  of  a  deceased  testator, 
leased,  in  writing,  certain  premises  of  such  estate^  to  a  tenant,  for  one 
year,  at  a  fixed  rent  for  the  term,  payable  in  specified  monthly  instal- 
ments, and  after  the  expiration  of  such  lease,  whilst  such  tenant  was 
holding  over,  sold  and  conveyed  the  leased  premises  to  a  purchaser,  by 
order  of  the  proper  court  And  such  tenant,  haying  full  notice  of  su<& 
sale,  wi^out  making  any  new  contract,  continued  to  occupy  said 
premises,  paying  rent  therefor  at  the  rate  mentioned  in  such  written 
lease,  for  two  months  after  such  sale,  when,  on  merely  yerbal  notice  to 
the  purchaser,  he  quitted  such  lease. 

Heldy  that  such  tenant,  so  holding  over,  became  the  tenant  from  year  to 
year  of  such  purchaser,  and  was  liable  f<»r  the  full  year's  rent,  com- 
mencing with  the  time  of  such  sale. 

Hddj  also,  on  suit  for  such  rent,  that  the  tenant  could  not  introduce  evi* 
dence  of  a  parol  contract  with  such  administrator,  contemporaaeoua 
with  such  written  lease,  that  after  the  expiration  of  such  lease  the 
tenancy  should  continue  only  as  one  from  month  to  monUi,  such  ad- 
ministrator haying  no  power  to  encumber  such  realty  beyond  the  time 
when  his  interest  in  such  land  would  cease,  which  in  this  case  was  at 
the  time  of  such  sale.  ^  Bwhomk  y.  X^er,  892 

4.  Written  Lease. — Meroer. — ^Where,  by  the  terms  of  his  lease  of  a  farm  to 
hlB  tenant,  the  landlord  acquires  a  certain  interest  in  a  specified  por- 
tion of  a  crop  which  is  being  raised  on  the  leasehold  by  such  tenant, 
such  lease  is  not  abrogated  or  annulled  by  the  subsequent  execution, 
to  such  landlord,  by  such  tenant,  of  a  mortgage  upon  all  such  jnowiiw 
crop  to  secure  the  payment  of  a  debt.  Moore  y.  StodA^  5z 

LAW  OF  THE  CASE. 
See  Pbomisboby  Noteb^  13 ;  Sufbebob  Ooubt,  29. 

LAW  OF  PLACE. 
See  CoiiTBAcr,  3 ;  Conveyance,  1,  3 ;  FnoicnaaBT  Non^  4^  6. 

LEGAL  TENDER  ACT. 
See  Pbomibsory  Notes,  12. 

LEVY. 
See  Pbomibsoby  Notes^  17. 

LIEN. 

See  Jin)GMENT,  3, 4 ;  Pbomibbort  Notes,  17;  Set-oft,  1 ;  Shebiff^ SaIi^ 
1 ;  Statute  of  Fbattcs,  1,  4 ;  Vendob  and  PcBCHAeaaB,  1. 
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LIQUOR  LAW. 

1.  IndicimerU,-^Betailinig  Without  LiecMe, — An  mdictment  lor  retailiog  in- 
toxicating liquor  without  license  must  aver  some  price  for  which  it 
was  sold,  Dut  need  not  aver  the  quantity  thereof  sola  more  specifically 
than  that  it  was  less  than  a  quart.  The  State  v.  Jack$,  412 

2.  IndidmenL — Duplieitiy. — BetaiUng  Wtthout  Lioente, — Surpltuage, — An  in- 
dictment charged  that  the  defendant  "on'',  etc.,  ''at",  etc.^  "not  being 
then  and  there  licensed",  etc.,  "unlawfully  sold  to",  etc.,  "intoxicating 
liquor  in  a  less  quantity  than  a  quart  at  a  time,  to  wit,  the  qaantity  ot 
two  gills,  at  and  for  the  price  of  ten  cents,  to  be  then  and  there  drank  and 
and  suffered  to  be  drank  in  the  house"  etc.,  oi  the  defendant. 

Hddf  that  the  indictment  was  not  bad  for  daplicity. 

Seld.  also,  that  duplicity  is  not  ground  for  quashing  such  indictment. 

Hddf  also,  that  the  charge  of  selling  intoxicating  liquor  in  a  less  quantity 
than  a  quart  at  a  time,  without  a  license,  is  complete  in  itself,  without 
reference  to  the  charge  of  selling  "to  be  drank  in  the  house",  etc., 
which  is  incomplete  and  is  mere  surplusage  when  connected  with  the 
cbarge  alleged.  The  State  y.  Wiehey  etaL,^3B 

3.  Nuiaanee. — Congtitutional  Law. — ^The  offence  of  keepiiup  a  common  nuis- 
ance, as  defined  in  section  seventeen  of  the  present  nqnor  law  of  this 
state,  is  properly  embraced  within  the  title  of  such  law. 

Fletcher  v.  TAe  iStote,  462 

4.  Satne. — Partieuktrity  of  Description, — An  indictment  under  such  law  for 
a  common  nuisano^  which  does  not  seek  the  abatement  thereof,  de- 
flcribins  the  place  where  it  is  alleged  to  be  maintained,  as  in  a  certain 
kind  01  building  situated  on  certain  town  lots,  particularly  described, 
bat  not  specifying  any  particular  location  thereon,  is  sufficient  as  a  de- 
scription of  such  premises.  lb. 

5.  Same,— The  gist  of  keeping  such  common  nuisance  does  not  consist  in 
the  selling,  etc.,  intoxicating  liqnor,  but  in  the  keeper's  so  doing  or 
allowing  ue  same  to  be  done,  in  a  place  by  him  "kept  in  a  disorde^ 
manner."  lb. 

6.  Same. — PracHee. — Arraignment. — ^Where  the  court,  on  the  trial  of  a 
criminal  cause,  without  causing  the  defendant  to  be  arraigned  or  to 
plead  to  the  charge  against  him,  of  its  own  motion  causes  a  junr  to  be 
empanelled  and  sworn  to  tiy  such  cause,  even  though  the  defendant 
examines  and  accepts  said  jury  and  part  of  the  evidence  in  such  cause 
has  been  heard,  he  is  entitled,  on  motion,  to  have  the  empanelling  and 
swearing  of  such  jury  set  aside  that  he  may  plead  to  such  charge.    lb. 

7.  Liquor  Law  of  1873. — Section  12. — If^tsry  to  Means  (/  Svptwrt. — Death 
€j  Intoxieated  Person. — Proximate  Cause. — In  an  action,  by  tne  widow  of 
a  deceased  person,  to  recover  damages  of  the  defendant,  nnder  section 
12  of  the  act  approved  February  27th,  1873,  (Acts  1873,  Beg.  Seas.,  p. 
151,)  "to  regulate  the  sale  of  intoxicating  licjuors,"  etc.,  the  complaint 
alleged  that  the  defendant  unlawfully  sold  intoxicating  liquor  to  the 
decadent,  during  his  lifetime  and  the  existence  of  his  marriage  con- 
tract witn  the  plaintiff,  and  whilst  he  was  intoxicated,  thereby  causing 
him  to  become  so  intoxicated,  and  so  insensible  of  his  surroundings,  as 
to  go  upon  a  railroad  track  where  he  was  run  over  and  killed  by  a 
tram  of  cars,  thns  depriving  the  plaintiff  of  her  means  of  support. 

Hdd,  that  the  decedent's  death  was  not  the  natural,  necessary  or  probable 
result  of  such  unlawful  sale,  and  therefore  the  complaint  was  bad  on 
demurrer  for  want  of  sufficient  facts.  Cottier  v.  JSsWy,  559 

MALICIOUS  PBOSBCUTION. 

1.  Pfeading. — ^The  complaint  in  a  suit  for  malicious  prosecution  need  not 
allege  that  the  defendant /oMy,  as  well  as  "maucioosly  and  without 

Vol.  LIV.— 40 
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probable  caiue^  made  the  aocasatioD  opon  which  the  plaintiff  waa  ar- 
reted, tried  and  acquitted.  Ziegter  ▼.  BoweU,  173 


8.  Same, — Iiutnuiums  to  Jury. — IkoMga. — Oontirudian  qf  tSaiuU. — Ormd- 
md  Law, — A  person  who  has  instituted  a  criminal  proeecation  against 
another,  consummated  by  the  acquittal  of  the  defendant,  is  notiiable 
to  proeecation  under  section  18  ot  the  act  defining  misdemeanors,  etc^ 
2  R.  8. 1876,  p.  466 ;  and  therefore  in  a  suit  for  nudicious  prosecution, 
{[rowing  out  of  such  criminal  prosecution,  there  is  no  error  in  instruct- 
ing the  jury  trying  such  cause  that  they  may  awud  punitive  aa  well 
as  compensatory  damages  against  the  defendant.  lb. 

8.  Same. — Damages. — May  Include  Attorney  Fee. — ^In  a  suit  for  malicious 
prosecution,  the  damages  assessed  may  include  a  reasonable  attorney 
fee,  for  which  the  plaintiff  became  liable  in  defending  himself  in  the 
criminal  prosecution  against  him,  'though  he  has  not  yet  paid  the 
same.  Ih. 

MAKKIED  WOMAN. 

1.  OanlrtMt — ^Wheie,  during  the  existence  of  the  marital  relation,  medical 
treatment  is  rendered  to  a  married  woman,  at  her  request  and  on  her 
promise  to  pay  the  same  out  of  her  separate  estate^  such  contract  is 
absolutely  void,  and  she  is  not  liable  for  the  yalue  oi  8U<^  services. 

Thoma*  et  ux.  v.  Pnumige  oi  oL,  106 

2.  Drommory  Note. — QnuukratUm, — ^The  only  consideration  of  a  promis- 
.  Bory  note,  executed  by  a  woman  whilst  a  widow,  was  for  medical  at- 
tention and  treatment  rendered  to  her  by  the  pavee,  during  the  life- 
time of  her  deceased  husband,  at  her  request  and  on  her  promlae  to 
pay  for  the  same  out  of  her  separate  estate. 

ffe^  that  there  was  no  consideration  for  the  note  and  that  she  is  not  liable 
therefor  in  a  suit  thereon.  Ih. 

3.  Iieadmg,^C!omplaiint  to  Charge  W^^e  SeparaU  JEetaie. — ^In  a  suit  to 
charge  the  separate  estate  of  a  married  woman  with  the  value  of  ser- 
vices rendered  for  her  during  the  existence  of  a  fonner  marriage,  at 
her  request  and  on  her  promise  to  pay  for  the  same  out  of  her  separate 
estate,  the  complaint  must  allege  tnat,  at  the  date  of  such  promise,  she 
was  tne  owner  of  separate  property,  and  must  particularly  ajod  cor- 
rectly describe  it.  lb. 

MASONIC  BUILDING  COMPANY. 
See  Cqbfobationb^  1,  2,  3,  4. 

MASTEB  AND  SEBVANT. 

1.  Artieles  of  Indenture. — Aeaent  of  Judae. — AeknowledgmenL — Articles  of 
indenture  apprenticing  a  minor  chil^  whose  parents  are  unable  to  sup- 
port it,  executed  by  the  proper  overseers  of  the  poor,  and  bindine  it  nit  n 
servant  to  another,  are  void  unless  assented  to  oy  the  proper  judge  and 
his  assent  endorsed  thereon,  and  unless  acknowledged  bv  tne  partlcf* 
thereto  before  some  officer  authorized  to  take  acknowledgments  of 
deeds.  Hunaucker  v.  Mmore^  209 

2.  'Same. — InraUd  Indenture. — LtalnlUy  of  Master  to  Servant. — Suit  for  Work 
and  Labor. — Pleading.-^Where  a  minor  has  performed  work  and  labor 
for  another,  under  invalid  articles  of  indenture  purporting  to  bind  sudi 
minor  to  such  other  person  as  an  apprentice,  tne  performance  by  the 
latter  of  his  covenants  in  such  articles  is  no  bar  to  an  action  by  the 
former  for  such  work  and  labor ;  and  an  answer,  in  such  action,  setting 
up  such  articles  and  alleging  performance  of  its  covenants  by  the 
defendant,  in  bar  of  such  action,  is  bad  on  demurrer.  lb. 
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MECHANICS'  LIENS. 

1.  Notioi, — Can  not  he  Joint. — Must  be  on  a  SingU  BuHdmg — .Mechanics' 
liens  upon  buildings  are  of  statutory  origin,  and  the  statute  authoriz- 
ing them  in  this  state  contemplates  only  a  separate  lien  upon  a  single 
building,  not  a  joint  lien  on  several  buildings.  So,  also^  the  notice 
thereoL  contemplated  by  such  statute,  is  a  notice  of  the  intention  to 
hold  a  lien  on  a  separate  piece  of  property,  only. 

HUl  etoLv.  Braden  et  tcx.,  72 

2.  Buiiding  MaUriak. — Muat  be  Speeialbf  Furmshed. — For  a  I\irHcular 
BuUdinq, — ^A  mechanic's  lien  for  building  materials  can  not  be  had 
upon  a  Duilding  for  which  he  did  not  specially  furnish  such  materials 
to  be  used  in  its  construction.  Nor  can  it  be  had  upon  one  building 
for  materials  furnished  for  and  used  in  another.  lb. 

3.  Practice. — Motion  to  Strike  out  Part  of  Fleadintf. — ^In  an  action  to  enforce 
a  mechanic's  lien,  the  complaint,  consisting  of  but  one  paragraph,  set 
out  a  copy  of  the  notice  thereof,  being  a  notice  of  intention  to  hold  a 
mechanic's  lien  for  materials  furnish^  for  and  used  in  the  construc- 
tion of  certain  buildings,  and  claiming  a  lien,  for  the  gross  ^rioe  of 
the  materials  furnished  for  all,  on  each  of  several  separate  buildings, 
not  showing  the  amount  furnished  for  any  one :  all  of  said  buildings 
having  been  ereeted  by  the  same  contractor  for  the  same  owner. 

BMy  that  a  motion  b;^  the  defendant-owner,  to  strike  out  0f  the  complaint 
such  copy  of  notice  and  all  relating  to  the  enforcement  of  the  lien 
against  such  owner,  was  properly  sustained  by  the  court  below.        lb. 

4.  jfibme. — iSewnU  Limu  OonAmed. — In  an  action  to  enforce  a  lien  for  build- 
'  ing  materials  furnished  for  the  construction  of  a  number  of  different 

building  the  notice  relied  upon,  of  the  intention  to  hold  such  lien, 
was  a  jomt  one  on  all  of  the  building  for  the  unpaid  balance  of 
the  gross  price  of  the  materials  furnished  for  all.  The  complaint 
contained  as  many  separate  paragraphs  as  there  were  buildings,  each 
setting  out  a  copy  of  such  notice  and  seeking  to  enforce  a  separate 
lien,  against  a  separate  building,  for  a  proportionate  part  of  the  whole 
amount  due.  ^ 

Mdd,  that  a  motion  to  strike  from  the  complaint  each  copy  of  such  notice 
and  all  the  parts  seeking  the  enforcement  of  such  lien  should  be  sus- 
tained. 

JHidd,  also,  that  both  the  complaint  and  the  notice  are  defective,  in  that 
neither  shows  that  such  materials  were  furnished  for  the  particular 
building  in  which  they  were  used.  HUl  etaLY.  Byan  et  al,  118 

MEB6ER. 
See  Lasdlobd  A2n>  Tovast,  4. 

MISTAKE. 
See  Judgment;  8;  Vbnbos  Ain>  Pubchaoeb,  2 ;  SHSBmr^  Saia,  8, 4 ; 

SUFBESIE  COUBT,  2. 

MOBTQAGE. 
See  HusBAMD  and  Wife,  3 ;  Fleadinq,  11, 12 ;  Statute  of  Frauds,  4. 

1.  Morigo^  9n  Land — Not  Becorded^—NoUoe. — SuhMquent  Ikwehaser. — 
IVhere  a  person  has  procured  the  conveyance  to  himself  of  a  tract  of 
land,  with  knowledge  of  Uie  existence  of  an  unrecorded,  valid  mort- 
gage thereon,  in  favor  of  another,  he  takes  it  subject  to  the  lien  of 
such  mortgage.  Maxwell  v.  Brooks^  98 

%  Same.—IUhl  Secured  by.—PoofmenL — QmdMon^—ForeeUmure.'-A.  owed 
B.  a  certain  sum,  and,  to  secure  its  payment,  executed  to  the  latter  a 
mortgage  ap<m  certain  land,  and  afterwards  conveyed  the  same  to  C, 
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who  reoeiyed  sach  conveyance  with  the  knowledge  of  the  ezistenoe 
of  Bach  mortgage,  which  had  never  been  recorded.  D^  npon  a  snf- 
ficient  consideration  moving  to  him  from  A.,  executed^  hu  promiasoiy 
note  for  the  amount  of  A.'b  debt  to  B.,  and  B.  received  it  with  the 
agreement  that  upon  its  payment^  and  upon  that  condition  alone,  A.'8 
debt  to  him  Bhoold  be  thereby  paid  and  oischaiged. 
Hddy  that  upon  D.'b  failure  to  pay  said  note,  B.  may  have  foreclosure  of 
such  mortgage,  as  against  C.  /&- 

NAVIGABLE  MVERa 

1.  WUU  Rvoerr—Bipcanan  iVcprietorB.— The  title  of  riparian  proprietors 
on  White  river,  m  Marion  county,  in  this  State,  extends  to  the  thread 
of  the  stream,  regardless  of  the  facts  that  the  survey  Unes  of  the 
United  States  surveyors  meandered  the  banks  and  did  not  include  the 
bed  thereof,  and  that  such  bed  was  not,  in  terms,  sold  to,  nor  paid  for 
by,  purchasers  of  the  lands  bordering  on  such  river. 

JSoss  el  oL  V.  Fanui  et  aL,  471 

2.  Seme. — Judicial  KnovAedae. — ^The  supreme  court  has  judicial  knowledge, 
as  matter  of  fact,  that  White  river,  in  Marion  county,  in  this  State,  is 
not  navigable.  Ih, 

3.  Snne.— Zotra  of  the  Uniied  SuUe8.—Aci  of  1796.— The  beds  of  fresh- 
water rivers,  not  navipible  for  vessels  used  in  interstate  commerce,  hj 
the  act  of  Congress  of  1796  in  relation  to  the  surv^  and  sale  of  lands 
northwest  of  the  Ohio  river,  are  made  the  property  of  the  persons  owninc 
the  banks  thereof,  the  ownership,  on  each  side,  extending  to  the  thread 
of  such  streams.  /&- 

4.  Same, —  United  States  Surveyors, — Meandering  Lines, — ^A  surveyor  of  the 
public  lands  of  the  United  States  can  not  determine  the  navigability 
or  non-naviffabillty  of  streams  of  water  on  such  lands,  and,  by  mean- 
dering the  banks  thereof  in  running  his  survey  lines,  exclude  the 
ownership  of  the  beds  thereof  by  riparian  proprietors.         .  lb. 

6.  Same, — PiMie  Policy, — ^Public  policy  dictates  the  ownership  of  the 
beds  of  non-navigable,  freeh-water  streftms  by  riparian  proprietors.  lb. 

6.  Same,-^SaU'Water  Streams, — The  title  to  the  beds  of  streams  of  water 
in  which  the  tide  ebbs  and  flows  is  in  the  public.  lb. 

7.  Same. — Tremass. — The  riparian  proprietors  on  White  river,  in  Marion 
county,  in  this  State,  may  maintain  trespass  against  persons  enterii^ 
upon  and  carrying  away  gravel  from  the  oed  thereof.  iS. 

NEGLIGENCE. 
See  Pleading,  2;  Bailboab,  6;  Sfboiai<  Findinq,  2. 

NEW  TRIAL. 
See  CROONix  Law,  26 ;  PnAcncB,  7, 8, 11 ;  Supbemb  Cotjbt,  36. 

1.  Weight  of  EmdeMe.—On  appeal  to  the  Supreme  Court,  the  judsment  of 
the  court  below  will  rarely  be  reversed  because  a  new  trial  of  the  cause 
was  granted  on  the  weight  of  evidence. 

CoUingwood  v.  The  Indianapolis,  P,  &  C.  R.  W.  Cb^  16 

2.  Assignment  cf  Error, — ^The  admission  by  the  court,  on  the  trial^  of  a 
cause,  of  improper  evidence,  is  a  good  reason  for  a  new  trial,  but  is  not 
a  proper  assignment  of  error,  on  appeal  to  the  supreme  court. 

Nelson  v.  Blakey,  Assignee,  «fc.,  29 

3.  Newly  Discovered  Ekndenee,-'Admis9ions  of  a  FtLrty,—OumvlaHve  Evidence. 
—On  the  trial  of  a  suit  on  an  account,  where  the  answer  was  payinent, 
the  defendant  testified  to  having  paid  a  certain  amount  at  a  particular 
time  to  the  plaintiff,  but  the  latter  testified,  denying  that  he  had  ever. 
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at  any  one  time,  receired  of  the  defendant  nich  snm  of  money.  After 
a  finding  for  the  plaintiff,  the  defendant  filed  his  motion  for  a  new 
trial,  supported  hj  his  own  affidavit  and  that  of  a  third  person,  show- 
ing that,  since  the  trial,  the  defendant  had  discovered  tnat  he  coald 
prove  mr  said  other  affiant,  who  was  a  competent  witness,  that  the 
plaintiff  had  admitted  to  him  that  the  defendant  had  paid  to  plaintiff 
the  particular  sum  and  at  the  particular  time  testified  to  hy  the  de- 
fendant. 

Slddy  on  appeal  to  the  supreme  court,  that  a  new  trial  should  have  been 
granted. 

JBidd^  also,  that  such  newly  discovered  evidence  was  not  merely  cumulative, 
It  being  the  admission  of  a  party  to  the  suit  of  a  material  fact 

Baina  v.  Ballow,  79 

4.  AeUon  to  Beeowr  Beat  EriaU, — JR^mstit  of  Cbite. — ^Where  judgment  has 
been  rendered  against  a  party  to  an  action  for  the  recovery  of  real 
estate,  such  losing  party  can  not  make  an  application,  nor  the  court 
make  an  order,  for  tne  vacation  of  such  judgment  and  the  granting  of 
a  new  trial  therein,  unless  such  applicant  nas  fmi  paid  ou  costs  ad- 
judged against  him  on  such  former  trial.  Goiden  v.  Snellen,  282 

5.  Same. — Motion  to  Set  Agide  Order  for  New  IHaL — An  order  vacating  the 
judgment  and  granting  a  new  trial,  as  of  right,  in  an  action  for  the 
recovery  of  real  estate,  made  before  the  payment  of  all  the  costs 
adjudged  against  the  applicant  on  the  former  trial,  should  be  set  aside 
and  the  cause  struck  from  the  docket,  on  motion  in  writing  and  proof 
of  such  non-payment  of  costs.  76. 

6.  Same, — Trial  by  AfidamL — ^Tfae  issue  made  as  to  whether  such  costs 
had  been  paid  before  the  making  of  such  application  and  order  for  a 
new  trial,  may  be  tried  upon  afi^avits  to  be  filed  by  the  parties  to 
the  causey  where  no  objection  is  made.  lb. 

7.  iVodtee. — Oaneefor  New  TriaL — ^Error  of  law  of  the  court  occurring 
b^ore  the  trial  of  a  cause,  such  as  the  overruling  of  a  motion  to  dismiss 
the  action,  can  not  be  assigned  in  a  motion  for  a  new  trial  as  error  of 
law  of  the  court  oocunrin|pi<  such  triaL  Tyler  etcLy.  BowhUy  333 

8.  Swrpri&e. — ^Where  a  party  to  a  cause  asks  for  a  new  trial  thereof  on  the 
ground  that  he  was  surprised  by  the  evidence  of  one  of  his  own  wit- 
nesses, and  it  does  not  appear  that  any  steps  had  been  taken  by  him, 
before  the  trial,  to  ascertain  what  such  witness  would  testify  to,  nor 
that  on  another  trial  he  will  testify  difierently,  such  new  trial  should 
be  refused.  Stanley  v.  Sutherland  et  aL,  Adm'rs,  339 

9.  Miaeonduet  qf  Jury. — ^Where  the  affidavit  of  a  party  to  a  cause  asks  for 
a  new  trial  thereof  on  the  ground  of  alleged  misconduct  of  certain  of 
the  jurors  Who  tried  the  cause,  but  does  not  state  how  he  obtained  his 
information  of  such  alleged  misconduct,  and  avers  that  if  it  had  not 
been  for  such  misconduct  of  said  jurors  the  verdict  of  the  jury  would 
have  been  in  affiant's  favor,  "  as  he  believes,''  such  new  trial  should  be 
refused.  lb. 

10.  Affidami  of  Juror.— The  affidavit  of  a  juror  can  not  be  used  to  impeach 
the  verdict  of  a  jury  upon  which  he  sat  at  the  time  such  verdict  was 
rendered.  lb. 

11.  Oauee  for. — Matter,  which  is  only  good  as  cause  in  a  motion  for  a  new 
trial,  can  not  be  presented  to  the  supreme  court,  on  appeal,  bv  an  as- 
signment thereof  as  error.  Burbank  v.  Dyer,  392 

12.  I^naiee. — ^Assigniuff  as  a  cause,  in  a  motion  for  a  new  trial,  ''error  of 
law  occurring  at  the  trial  and  excepted  to  at  the  time"  by  the  party 
maiking  such  motion,  is  too  general  to  present  any  question  for  review. 

Stewart  v.  BUterskamp,  357 

13.  As  of  BighL — 'Erromeiom  Order  For. — TFotver  </. — ^Upon  judgment  in  an 
action  for  the  recovery  of  real  estate,  an  order  of  the  court,  that  upon 
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the  payment  of  costs  snch  judgment  be  set  aside  and  a  new  teial 
awarded  under  the  statute,  is  erroneous,  notwithstanding  the  pajment 
of  such  costs,  thereafter,  within  the  ^ear.  But  an  appearance  in 
full,  by  the  opposite  party,  to  such  action,  and  the  taking  of  Yarioos 
steps  tnerein,  tnrough  the  various  terms  of  such  court  for  the  ensuing 
three  years,  without  objection  to  such  order,  is  deemed  an  aoquiesenoe 
therein,  and  it  is  then  too  late  to  make  snch  objection. 

Vemia  t.  LawBon  et  al^  485 

14.  BUI  of  Excaptians. — A  motion  for  a  new  trial  is  part  of  the  record  oo 
appeal,  without  a  bill  of  exceptions,  but  the  truth  of  the  grounds  of 
such  motion  must  appear  by  a  bill  of  exceptions,  unless  otherwise 
shown.  Biskopj  AdmW,  v.  Wdck^  527 

NOTICR 

See  Judgment,  3 ;   Lakdlobd  Ain>  Tenaitt,  3 ;  Mbchanics'  Lienb>  1, 4 ; 

MOBTQAQl^  1  ;  PABTmON,  5  ;  PfilNCIPAL  AND  SUBBTY,  1  ;  TrUOT  AHD 

Truettee,  3. 

OFFICEB. 

See  County  Clerk  ;  Criminai*  Law,  36,  37,  38 ;  PRocBBDiNQa  Sufflb- 
KENTA^T  TO  EXECUTION,  2,  3,  4 ;  Keplevin,  1 ;  Sheriffs  Saijg»  2^  3. 

OPEN  AND  CLOSE. 
See  Practice^  4. 

PABTIE& 

See  EviDEircE^  4 ;  Judgment,  2 ;  Promissory  Notes,  8. 

1.  BevwoT  of  Judgment, — IruUveney, — ^The  insolTency  of  the  judgment  de- 
fendant IS  no  excuse  for  a  failure  to  make  him  a  party  to  an  action  to 
revive  and  enforce  a  judgment  against  the  replevin  bail. 

Steamer^  AaaCr^  v.  Undenoood  etoL,^ 

2.  Fleadmg. — ^Demurrer. — AsshnmeiU  o^  ^Migment. — Hfuband  and  Wife, — 
In  an  action  to  revive  a  judgment,  brot^ht  by  the  administrator  of  the 
deceased  assignee's  estate,  the  judgment  plaintifis,  a  wife  and  her  hus- 
band, were  made  parties  to  answer  as  to  their  interest  therein,  and  the 
complaint,  as  to  them,  alleged  that  the  wife,  as  the  real  owner  of  such 
judgment  in  a  trust  capacity^  with  the  consent  of  her  husband  bnt 
without  his  joining  her  therein,  had  assi^ed  it,  in  writing,  on  the 
entry  thereof  in  the  order-book,  to  plaintiff's  intestate,  who  was  her 
successor  in  such  trust. 

Hddf  that  a  demurrer  by  such  defendants,  for  want  of  sufficient  facts, 
should  be  overruled.  lb, 

3.  Suit  by  Pioartners  in  Firm  Name, — ^An  unincorporated  company  can  not 
maintain  an  action  brought  by  it  in  its  firm  name  &nd  style  alone,  bnt 
must  proceed  in  the  individual  names  of  its  members. 

FioUock  V.  DuMting  eiaL,llb 

4.  Pleading. — Complaint. — Must  Set  Out  Namee  of  I^ufiee. — Demwrer.^ 
MoHon  in  Arrest. — A  complaint  by  an  unincorporated  company  in  its 
firm  name  and  style  alone,  not  setting  out  the  individual  names  of  the 
members  thereof,  is  bad,  lK>th  on  demurrer  and  on  motion  in  arreet  of 
judgment.  lb. 

PARTITION. 

See  SuFKBME  Court,  18. 

1.  Fleadmg, — Adverse  BossessUm. — An  answer  to  a  complaint  for  the  par- 
tition of  real  estate^  which  does  not  deny  the  title  alleged  therein/but 
alleges  in  the  nlaintiff  a  different,  champertous  and  void  title,  and 
alleges  title  to  the  whole  of  such  realty,  in  the  defendanti  by  virtue  of 
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mdvene  poflteBsioii  thereof  for  less  than  twenty  years,  under  a  chain  of 
title  based  npon  a  deed  executed  by  the  heirs  of  the  person  nnder 
whom  the  plaintiff  alleges  title,  is  bad  on  demurrer. 

Savford  t.  ISuHceit  et  al.,  219 

8.  Same, — ^An  answer  to  a  complaint  for  the  partition  of  a  tract  of  real 
estate^  alleging  title  to  the  whole  of  the  same,  in  the  defendant,  hy  vir- 
tue oi  a  continued  possession  diereof  for  thirty  years,  b^  the  defendant 
and  his  grantors,  under  a  deed  by  the  heirs  oi  the  original  patentee, 
who  had  died  in  possession  thereof,  being  the  same  person  thronsh 
whom  plaintiff  claims  title  by  a  deea  executed  by  him  to  the  plain- 
tiff's grantors,  is  bad  on  demurrer,  when  the  same  does  not  aver  such 
possession  to  have  been  adverse  to  plaintiff 's  right,  and  does  not  aver 
title  thereto  in  said  original  patentee  at  the  time  of  his  death.  J6. 

3.  Same, — ^Where.  to  a  complaint  for  the  partition  of  real  estate,  wherein 
the  plaintiff  alleges  title  based  upon  a  deed,  executed  to  his  grantors 
by  the  original  patentee,  for  a  certain  portion  thereof,  the  defendant 
answers,  alleging  title  in  himself  by  virtue  of  a  deed  to  his  grantor  for 
the  whole  of  such  real  estate,  but  not  namiiu^  such  grantor,  and  aver- 
rinff  that  such  conveyance  was  received  without  knowledge  of  plain- 
tifrs  title,  and  that  the  latter  ''stood  by"  and  allowed  the  defendant  to 
make  valuable  improvements  and  pay  the  taxes  thereon  for  a  period 
less  than  twenty  years,  such  answer  is  bad  as  a  plea  in  bar.  lb, 

4.  Sonne, — ^The  fact  that  one  of  two  tenants  in  common  of  a  tract  of  real 
estate  occupies,  imprt>ves  and  pays  taxes  on  the  same  does  not  give 
him  title  thereto  by  adverse  possession,  such  possession  being  as  and 
lor  both.  16. 

6.  Same, —  Unrecorded  Deed. — Purehaee  from  Hem  cf  Deceased  Oranior, — 
Where  the  complaint  for  partition  of  real  estate  avers  title  in  the 
plaintiff,  by  a  chain  of  title  based  upon  a  deed  executed  to  plaintiffs 

Santors  by  the  original  patentee  of  such  lands,  an  answer  averrinff 
at  the  dc^s  to  plaintiff 'is  grantors  were  never  placed  on  record,  and 
that  the  defendant's  rrantor  had  purchased  the  whole  of  such  land 
from  the  heirs  of  the  aeeeosed  patentee,  is  bad  on  demurrer  for  want 
of  an  allegation  of  ownership  in  such  patentee  at  his  death.  lb. 

PABTICULAB  WORDS  AND  PHBASEa 
See  Cbdcinal  Law,  3 ;  Township,  2. 

PARTNERSHIP. 
See  PABTiEa^  8, 4. 

PATENT. 

Foreign  CorporaiionB  and  their  Agenis. — Sate  of  Artiele  I^Oemted, — It  is  not 
necessary  that  the  agents  of  a  foreign  corporation,  which,  by  the 
authority  of  the  patentee,  manufactures  for  sale  an  article  covered  by 
letters-patent,  should  comply  unth  the  provisions  of  **  an  act  respecting 
foreign  corporations  and  their  agents  in  this  state,"  (1  R.  S.  1876,  p. 
373.)  in  order  to  enforce  contracts  made  by  such  agents  in  the  sale  of 
ffln*h  article- 

The  Walter  A.  Wood  Mowing,  eto.,  Muskine  Cb.  v.  CdldweU,  270 

PAYMENT. 

See  MoBiGAGS,  2. 

1;  VoluifUary  I^yment, — Illegal  Demand. — Lieeneeto  Sdl  Intoxioating  Liquors. 
— Intalid  Town,  Ordinance. — Where  the  plaintiff  had  paid  money  to  the 
defendant,  an  incorporated  town,  for  a  license  to  sell  intoxicating 
liquors,  pursuant  to  the  provisions  of  an  invalid,  penal  ordinance  oi 


682  INDEX. 

each  town,  adopted  under  an  inyalid  statute, — rach  payment  lutTing 
been  made  without  protest,  and  not  to  procure  the  release  of  his  person 
or  property,  and  witnoot  the  use  of  any  force,  fraud,  menaces  or  intimi- 
dation by  the  defendant  or  her  ageiil^  he  can  not  recover  back  the 
money  so  paid.  Town  of  Edinburg  v.  ^odbicy,  83 

2.  Voluntary  Jhymeat  by  Surety, — ^Where,  with  i^  full  opportunity  of  obtain- 
ing a  knowledge  of  the  fact  as  to  whether  he  is  liable  or  not,  a  surety 
upon  the  official  bond  of  an  officer  who  has  collected  money  for  a  thira 
person  yoluntarily  pays  to  such  third  person  a  sum  of  money  as  and 
lor  the  amount  so  collected  by  such  officer,  he  can  not  recover  the  same 
back.  Ftrgumm  v.  J9tmft,  dS7 

PLEADING. 

See  AsBEBBMXin  of  Damages,  1,  2 ;  Attachhent,  1 ;  Cbimihal  Law,  27, 
28 ;  CoBPORATioN,  1, 4,  7,  8 ;  Demtjbbeb,  2 ;  Draihino  AaBociATtoK,  1, 
4 ;  Fraud,  4 ;  Guardiak  and  Ward,  1 ;  Judgment,  6 ;  liAHDLORD 
AHD  Tewaut,  1 ;  Malicious  Prosbcutioh.  1:  Married  Womak,  3 ; 
Master  Ain>  Servant,  2;  Partibb,  2, 3,  4;  PARrmoN ;  Practice,  1, 
9, 19;  PRiNciPAii  AND  Agent,  2;  Promissory  Notes,  2, 5 ;  Railroad, 
6;  Real  Estate,  Action  to  Quiet  Title;  Refuivin,  1 ;  Review  of 
Judgment;  Sheriff's  Sale,  6;  Specific  Performance;  Statute  of 
Frauds;  Supreme  Court,  7,  8,  20,  24,  32 ;  Trust  and  Trustee,  4. 

1.  JhuMi—Where  fraud  is  pleaded,  the  facts  constituting  it  must  be 
specifically  alleged.  SteeU  v.  Moort^  52 

2.  Written  Initrum/ent^^Execution  of, — NegUffenee, — I^erred  Orediior.—A 
written  instrument,  creating  a  lien  upon  the  personal  property  of  a 
debtor  and  thus  securing  a  debt  owing  from  him  to  one  ofnis  creditors, 
is  not  invalidated  by  the  fact  that  its  execution  was  procured  by  such 
creditor  with  the  intention  of  securing  the  payment  of  his  own  claim, 
and  of  preventing  other  creditors  from  levying  execution  upon  such 
property  to  satis^  their  claims ;  nor  because  such  debtor  executed  it 
negligently,  without  any  knowledge  of  its  contents,  upon  the  assurance 
of  such  creditor  that  it  was  all  right.      ^  /6. 

3.  Answer. — (hn  Not  be  Double, — No  single  pleading  can  be  made  to  per- 
form the  double  function  of  alleging  matter  in  bar  of  an  action,  an<^  at 
the  same  time,  setting  up  a  cause  of  action  entitling  the  party  plead- 
ing it  to  affirmative  relief.  It  may  do  one  or  the  other,  but  can  not  do 
both.  Indiana  State  Board,  etc,  v.  Oray,  91 

4.  Written  Ingtrument, — One  Copu  SuMeient  for  Several  Baragnmhs, — Where 
more  paragraphs  than  one  of  a  pleading  are  based  upon  the  same  writ- 
ten instrument,  each  professing  to  set  out  a  copy  thereof,  one  copy,  at- 
tached to  such  pleading,  is  sufficient.  Maxwell  v.  Brooks,  98 

5.  ComplainL — D^eet  Cured  by  Finding. — In  an  action  upon  an  endorse- 
ment of  a  promissory  note,  by  the  endorsee  thereof,  against  the  endorser, 
the  complaint  did  not  set  out  a  copy  of  such  note  and  endorsement, 
as  part  of  itself.  From  a  finding  and  judgment  bv  the  court  below 
in  lavor  of  the  plaintiff,  the  defendant  appealed  to  the  supreme  court, 
assigning  as  error  the  insufficiency  of  sucn  complaint. 

Hdd,  that  such  defect  was  cured  by  the  finding  of  the  court  below. 

I\trdue  V.  SUvenwn,  161 

6.  Jhractiee, — FctUure  to  Fteo/d, — Waiver, — ^Where  no  issue,  either  in  law  or 
in  fact,  has  been  formed  upon  a  counter-claim,  after  trial  it  will  be 
held  as  if  an  answer  in  denial  thereof  had  been  filed.  Jb. 

7.  Coniraet, — I^reeumption, — ^A  promise  set  up  in  a  pleadiqg,  without  an 
averment  therein  that  it  is  in  writing  and  without  anv  copy  of  such 
promise  attached  thereto,  is  presumed  to  have  been  made  by  paroL 

KrrUs  etoLr.  Stewart,  178 
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8.  OcmtraeL'^pB^Qniypmet, — ^The  oompUint  for  a  breach  of  oontract  need 

not  allege  full  performance  by  the  plaintiC  where  it  alleges  that  such 
performance  was  prevented  by  the  act  of  tne  defendant. 

Ifewby  V.  Boffertf  193 

9.  Same. — Where  sale  is  made  of  a  certain  amount  of  unidentified  per- 
sonal property,  to  be  of  a  spjecified  kind  and  quality,  an  averment  of 
the  tender  of  such  amount^  kind  and  quality,  to  the  defendant,  by  the 
plaintiff,  in  a  complaint  for  breach  of  such  contract  of  sale,  is  suffi- 
cient, lb, 

10.  DeaeripHtm  of  Beat  £lifo/e.— Where  the  complaint  in  an  action  to  re- 
cover real  estate  describes  the  real  estate  in  controversy  in  such  manr 
ner  that  the  same  may  be  ascertained,  it  is  sufficient. 

lUmenbaiim  d  hob.  v.  Schmidiy  231 

11.  Oombvmng  Tioo  Written  In&trumerUe  in  one  Paragraph, — Evidence. — iVoc- 
tioe, — Jury  ContuUin^  Written  Evidenee, — Inetmdwne  to  Jury, — ^In  an 
action  against  the  widow  and  only  heir  of  a  deceased  intestate,  to  fore- 
close a  mortgage  upon  land,  executed  by  such  intestate  in  his  lifetime 
to  secure  the  payment  of  certain  promissory  notes  executed  by  him  to 
the  plaintiff,  there  was  no  error  in  combining  such  notes  and  mortgage 
all  in  one  paragraph  of  complaint  And,  there  being  no  answer  of  de- 
nial, there  was  no  available  error  in  admitting  such  notes  in  evidence 
on  the  trial  of  such  cause,  and  permitting  the  jury  to  take  them  to 
their  private  room  whilst  they  deliberated  on  their  verdict.  And,  in 
such  case,  no  evidence  having  been  introduced  by  the  defendant,  there 
was  no  error  in  instructing  the  jury  to  find  for  the  plaintiff  the  amount 
of  the  principal  and  interest  due  on  such  notes.        CoUine  v.  JFKm^  242 

12.  Foreeloaure  of  Mortgage, — Debt  bvi  I^xrtiaUy  Due, — Qamiehmeni  Proeeedr 
inge, — Mortgagor  Gamiaheed  in  Suit  againet  Mortgagee, — In  a  complaint 
by  the  mortgagee,  against  the  mortgagor,  to  foreclose  a  mortgage  ffiven 
to  secure  the  pajrment  of  promissory  notes,  onljr  a  part  of  which  are 
due,  it  is  a  sufficient  plea  in  bar  to  aver  that,  prior  to  such  foreclosure 
suit^  in  a  suit  by  a  third  person  against  such  mortgagee,  a  judgment 
was  rendered  against  him  from  which  he  appealed  to  the  supreme 
court,  where  it  is  still  pen^ing,^  and  that,  in  such  suit,  upon  attachment 
and  garnishment  proceedings,  it  beins  found  that  such  mortgagor  was 
indebted  to  such  mortgagee,  on  such  mortgage  debt,  a  judgment  was 
rendered  in  favor  of  Bucn  third  person  against  the  mortgagor,  as  gar- 
nishee of  such  mortgagee,  for  a  sum  in  excess  of  the  amount  of  the 
notes  now  due  such  mortgagee  from  such  mortgagor. 

Oreenman  et  ux,  v.  Foz,  267 

18.  Suit  upon  Bg^^soin  Bond, — Presumption  as  to  Juriadietion  of  a  Justiee  af 
the  Peace, — Where  the  penalty  of  a  bond,  executed  in  a  suit  before  a 
justice  of  the  peace  to  replevy  ^rsonal  property,  does  not  exceed  double 
the  amount  of  which  the  justice  has  jurisdiction,  but  in  a  suit  upon 
such  bond  the  complaint  avers  that  the  reasonable  value  of  the  prop- 
erty replevied  was  a  sum  exceeding  a  justice's  jurisdiction,  the  contrary 
not  appearing,  it  will  be  presumed  that  such  justice  had  jurisdiction  of 
the  amount  in  controversy  in  such  replevin  suit  as  alleged  in  the  affi- 
davit for  replevin.  Tgler  ^alv,  Bowtue,  333 

14.  Same. — Defence. —  WatU  (^—Jurisdiction  oj  Justice, — Must  he  Specially 
Pleaded, — In  such  suit  upon  such  bond,  if  the  defence  relied  upon  is 

'  that  the  value  of  the  propertv  repleviea  exceeded  the  jurisdiction  of 
the  justice  in  whose  court  sncn  replevin  suit  was  pending,  such  defence 
must  be  specially  pleaded,  where  tne  same  does  not  appear  affirmativelv 
from  the  proceedings  of  such  justice.  j{. 

15.  Prayer  for  Bdi^. — Where  the  same  cause  of  action  is  stated,  in  different 
forms,  in  each  of  the  several  paragraphs  of  a  pleading,  the  prayer  for 
relief,  as  to  nil  the  paragraphs,  is  properly  placed  at  the  close  of  the 
last  paragraph  only.  Burbank  v.  Dyer,  392 
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16.  Joinder  tjf  Trtspa»  and  CcnUrael. — Sd-off. — Evidenee. — ^Whcre  a  para- 
graph for  trespass  is  joined  with  odc  on  contract  in  a  complaint,  an 
answer  of  set-off  maj  be  pleaded  thereto,  and  on  the  trial  thereof 
evidence  may  be  given  in  support  of  each  paragraph  of  such  complaint 

Boss  H  al,  V.  Fhuti  el  il^  471 

17.  Demurrer, — Ahsiraeter  'tf  TiiU, — Swil  AaainsL — In  a  suit  against  an 
abstracter  of  title,  to  recover  damages  oi  him  for  making  an  erroneous 
abstract  of  the  title  to  and  incumbrances  upon  a  certain  tract  of  real 
estate  which  the  plaintiff  desired  to  purchase,  incorrectly  setting  out 
thefein  that  such  real  estate  was  free  from  all  incumbnuuDe,  except  as 
therein  mentioned,  when,  in  truth,  there  then  existed  other  incum- 
brance thereon,  which  the  plaintiff  has  since  been  compelled  to  paj 
ofi^  the  maker  of  such  incumbrance  being  then  and  still  insolvent,  if 
the  complaint  does  not  allege  the  purchase  of  such  realty  by  the  plain* 
tiff)  it  IB  bad  on  demurrer  for  want  of  sufficient  facts. 

Baity  v.  Ftnii,  482 

18.  Ihnctiee. — Demurrer,'^  Decedent^  Esbiies, — SuU  hy  Heirs  on  Chme  ta 
Action  Belonging  to  Eebxte, — Atfermenis  as  to  Widow. — In  a  suit  upon  a 
chose  in  action  belonging  to  the  estate  of  a  deceased  intestate,  by  a 
plaintiff  aU^:ing  himself  to  be  the  heir  at  law  of  such  decedent,  and 
that  the  latter  left  no  debts  to  be  paid  and  that  no  administration  has 
been  had  upon  such  estate,  unless  the  complaint  also  alleges  that  there 
ii  no  widow,  or  that  she  has  received  or  relinquished  the  amount  due 
to  her,  as  such,  it  is  bad  on  demurrer  for  want  of  sufficient  facts. 

Schneider  e(  ax.  v.  Piesmer  et  oL,  524 

19.  A  bad  answer  is  sufficient  for  a  bad  complaint  Battg  v.  Foutf  482 

PRACTICE. 

See  Attachment,  1;  Cgstssvasce,  1,  2,  3;  CRnasAL  CoNVEBBAXiair,  2; 
OoRPO(RATiON&  4 ;  BsanTaREB,  1 ;  Demurkeb  to  EviDEircB ;  Draihiho 
AflBOCiATioH,  4 ;  Htjbband  Aim  Wife,  4 ;  iMOTBucnoEB  to  Juirr,  %  Z^ 
4;  Judgment,  5 ;  Mechanics'  Liens,  3.  4;  New  Tbiai.,  7, 12;  Ft£Ai>- 
nro,  6, 11, 18 ;  Pbokihboby  Notes,  5 ;  special  FDronro,  1 ;  Qupbeme 
GouBs;  Yebdict. 

1,  Fleading. — Demurrer. — Action  Commenced  Before  a  Justice, — ^In  an  action 
commenced  before  a  justice  of  the  peace,  there  is  no  available  error  in 
the  sustaining  of  a  demurrer  for  want  of  sufficient  facts  to  an  answer 
consisting  of  the  general  denial,  and  a  special  plea  which  does  not 
embrace  matter  of  set-o£^  in  abatement  or  the  statute  of  limitations. 

The  Ovneinnaii,  H.  d:  L  R  B.  Go.  v.  Bidge,  89 

2.  Demurrer  to  Evidenee, — Where  a  party  to  an  action  which  is  being  tried 
by  a  jury,  upon  the  conclusion  oi  the  evidence,  files  a  demurrer  thereto, 
it  should  be  overruled,  if,  from  such  evidence,  the  jury  might  have 
found  a  verdict  for  the  opposite  party.  Stanford  v.  t)avis  etaL^45 

8.  Etndenoe, — Ground  </  Objection  to, — On  appeal^  no  question  is  presented 
to  the  supreme  court,  as  to  the  correctness  of  the  action  of  the  court 
below,  in  admitting  certain  evidence  on  the  trial  of  the  cause,  over  the 
objection  of  a  party  to  the  suit,  unless  the  record  shows  that  the  par- 
ticular ground  of  objection  was  pointed  out  to  such  court,  ana  an 
exception  taken  to  the  ruling  complained  of.  Bains  v.  BaOow,  79 

4.  TriaL — Burden  of  Pro^, — Open  and  Close, — A  suit  was  brought  upon  a 
written  contract  m  which  there  were  mutual  agreements  to  be  performed 
bv  the  parties  thereto,  the  complaint  all^n^  full  performance  of  each 
of  his  agreements  by  the  plaintiff,  but  alleging  a  breach  of  such  con- 
tract by  the  defendant,  and  claiming  damages  therefor.  The  answer 
of  the  defendant  contained  no  ^neral  deni^,  but  consisted  of  several 
special  paragraphs,  each  alleging  affirmative  matter,  amongst  which 
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was  a  cotmtei^olaim  specially  denjing  the  allied  performance  by  the 

Slaintiff,  aYerring  a  breach  of  such  contract  07  him  and  demanding 
amages  therefor. 
Hdd^  that  the  answer  admitted  the  allegations  of  the  complaint,  and  the 
hnrden  of  proof  being  upon  4he  defendant  as  to  the  affirmative  matter 
alleged  by  him,  he  was  entitled  to  open  and  close  the  case  on  the  trial. 

Indiana  State  Board,  etc.,  v.  Gray,  91 

6.  DqximHons, — Ibken  Before,  may  he  Uied  After  a  CompUnnt  is  Divided. — 
The  complaint,  in  a  suit  by  two  persons  as  joint  plaintifi,  contained 
.  but  one  paragraph,  and  depositions  were  taken  by  them  to  be  used  on 
the  trial.  Afterwards,  pn  motion  of  the  defendant,  the  name  of  one  of  the 
plainti£&  was  struck  out,  and  the  cause  ordered  to  he  docketed  in  the 
name  of  the  remaining  plaintiff  who  then  filed,  without  objection  by 
defendant,  an  amended  complaint  of  several  paragraphs.  To  this,  a 
demurrer  for  misjoinder  of  causes  of  action  was  sustained,  Uie  com- 
plaint divided,  and  separate  actions  docketed. 

Held,  that  such  depositions,  if  relevant^  may  be  used  on  the  trial  of  either 
or  all  of  such  actions.  MaxweU  v.  Brooks,  98 

6.  MoHcn  to  Strike  out  Pfeading,—:^  of  £lm»<um8.— The  action  of  the 
court  below,  in  sustaining  a  motion  to  strike  out  a  paragraph  of  a 
pleading,  presents  no  question  for  the  decision  of  the  supreme  court, 
on  appeal,  unless  Buch  motion  and  the  rulins;  of  the  court  thereon  are 
made  a  part  of  the  record  by  a  proper  bill  01  exceptions. 

Thxma^  etvx,Y.  Flusage  et  oL,  106 

7.  ^fiP^  ^  Swpreme  Court —  Wken.^Motum  /or  New  Drial  AftemludgmenL — 
Wher&  witnin  a  year  after  trial  and  judgment  in  a  cause  involving 
the  title  to  real  estate,  an  application  as  of  right  to  vacate  such  judg- 
ment and  grant  a  new  trial  of  such  cause  is  dismissed,  and  exception 
taken,  and  notice  given  to  the  court  that  the  question  of  law  is  re- 
served, and  that  an  appeal  will  be  taken  to  the  supreme  court  upon 
a  bill  of  exceptions  only,  but  such  appeal  is  not  tskken  within  a  year 
after  such  dismissal,  stiU,  an  appeal  of  the  cause  to  the  supreme  court 
may  be  taken  within  three  years  after  such  Judgment,  the  entire  pro- 
ceedings therein  constituting  but  one  case.    Sanford  v.  Tucker  el  oL,  219 

8.  Motion  ftfr  New  Trial — Cbtises. — ^The  ruling  of  a  court  upon  ^  demurrer 
to  a  pleading  is  not  a  ground  for  a  motion  for  a  new  trial. 

Gool  etalY,  Cool,  225 

9.  Pleodtn^— JBsp^  (f  Set-off  to  Answer  of  Set-off.-— Mhtter  of  set-off  may 
be  pleaded  in  reply  to  an  answer  of  set-off  pleaded  to  the  complaint, 
even  where  such  matter  of  reply  might  have  Deen  included  in  the  com- 
plaint. House  V.  MeKinney,  240 

10.  Interrogatories  to  Jury. — ^Where  either  affirmative  or  negBtive  answers 
to  interrogatories  requested  but  refused  to  be  put  to  a  juiy  could  not 
have  affected  the  general  verdict  rendered  by  tnem,  such  refusal  is  not 
error.  Ih, 

11.  Argument  to  Court  in  Hearing  of  Jury. — ^The  refusal  of  the  court  to 
allow  the  counsel  of  a  party  to  read  to  the  court,  in  the  hearing  of  the 
jury  trying  a  cause,  an  adjudged  case  from  a  volume  of  law  reports 
IS  not  a  sufficient  cause  for  a  new  trial.'  Ih. 

12.  Oontimianee. — ^The  refusal  of  a  court  to  grant  time  to  prepare  and  file 
an  affidavit  for  the  continuance  of  a  cause  pending  for  trial,  on  account 
of  the  absence  of  a  witness,  is  a  matter  in  the  discretion  of  such  court. 

ColHns  V.  J'V^,  242 

18.  Trial.— Disagreemeni  of  Jury. — ^Where  the  jury  trying  a  cause  have 
difficulty  in  agreeing  upon  a  verdict,  and  report  such  tact  to  the  court 
trying  such  cause,  the  court  has  no  right  to  ask  of  such  jury,  nor  the 
jury  to  inform  such  court,  as  to  how  much  they  lack  of  agreeing. 

NeweU  v.  Hutchinson,  330 
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14.  Suiprtme  CourL — TriaL — ExammaiUm  €f  Witiytm. — JmHekd  DttartHon.^ 
On  the  trial  of  a  cause,  the  court  has  a  judicial  discretion  in  directing 
die  conduct  of  a  witness  testif  jii^  therein^  and  such  discretion  must 
be  yerj  clearly  abused  before  it  wul  be  reyised  by  the  supreme  court 

Ferguaan  v.  Hindi,  337 

15.  Ewidenoc-^EiiBbuMn  </. — ^Where  the  party  asking  it  does  not  state,  and 
its  form  does  not  disclose,  what  is  proposed  to  be  proved  by  a  question 
put  to  a  witness  on  the  trial  of  a  cause,  its  exclusion  is  not  error. 

Qmu  V.  Bis^ord,  516 

16.  Eridmet  Struck  Out. — Where  the  issue  in  a 'cause  was  aa  to  the  fraudn- 
lency  of  representations  made  by  the  defendant,  to  the  plaintifi^  as  to 
the  solvency  of  a  certain  corporation,  on  the  sale,  by  the  former,  to  the 
latter,  of  oertaiir  shares  of  the  capital  stock  of  such  corporation,  there 
was  no  error  in  striking  out  evidence  of  a  statement  of  the  defendant 
that  he  "  had  no  confidence  in  the  concern  '\  where  it  appears  from  the 
other  evidence  in  the  cause  that  such  statements  only  referred  to  a 
want  of  confidence,  not  in  the  solvency,  but,  in  the  board  of  directon^ 
of  such  corporation.  Ih, 

17.  Motion  to  Strike  Out  Peart  of  Pleading. — ^Where  a  motion  to  strike  out 
part  of  a  pleading  does  not  allege  any  reason  therefor,  it  should  be 
overruled.  Luoa»  v.  Smith  etoLjSSO 

18.  Supreme  Court. — AmatdmeiU  of  Pleading. — B^usal  to  AUow. — Where, 
during  the  pendency  of  a  rule  to  answer  a  good  complaint,  the  court 
refuses  the  application  of  the  plaintiff  for  leave  to  file  an  additional 
paragrsmh  of  complaint,  not  materially  di^rent  from  that  on  file, 
such  refusal  is  not  available  as  error  on  appeal  to  the  supreme  court 

dordner  etoLY.  Jaquety  566 

19.  Same. — Pleading. — Duplieity. — ^The  overruling  of  a  motion  to  require 
the  separation  of  several  causes  of  action  of  the  same  kind,  wnich 
are  improperly  joined  in  a  single  paragraph  of  apleadine,  is  not 
available  as  error  on  appeal  to  the  supreme  court    Wells  v.  Bower,  575 

PEESUMPTIOjr. 
See  Proiobbory  Notb9»  4,  6;  PuBADnro,  7 ;  Supbeue  Goubt,  5. 

PRINaPAL  AND  AGENT. 
See  CoBFOBATioNB,  5, 6,  7,  8 ;  Patent;  Pbomibbost  Noisa^  7. 

1.  DeeUiratuma  of  Agent.— Emderu!e.^Sale  of  Goods  hy  One  Claiming  to  he 
the  OwMn's  AgefU.— In  an  action  to  recover  the  possession  of  peiaonal 
property,  the  defendant  claimed  title  thereto  by  virtue  of  a  purchase 
thereof  from  an  alleged  lawfully  authorized  agent  of  the  plaintiff,  but 
did  not  introduce  nor  offer  to  introduce  any  evidence  to  establish  the 
alleged  aoency. 

Hddj  that  without  such  evidence  or  the  offer  thereof,  the  defendant  oould 
not  introduce  in  evidence  the  declarations  made  to  the  defendant,  at 
the  time  of  such  sale,  in  the  plaintiff's  absence,  by  such  alleged  agent, 
touching  his  authority  to  make  such  sale. 

Breekenriige  «<  oL  v.  McAfee^  141 

2.  iteodino.— J^wfefk*.— jEitopprf.--Where,  during  a  delay  occurring  be- 
tween the  date  of  the  sale  and  the  convevance  of  the  real  estate  cl  the 
defendant  to  a  third  person,  the  plaintifi^  being  the  tenant  of  the  defend- 
ant on  such  real  estate,  makes  certain  improvements  thereon  without 
any  authority  from  any  one,  and  the  defendant  underukes  with  the 
plaintiff  to  collect,  and  does  collect,  of  such  third  person  the  value  of 
such  improvements,  for  the  plaintiff,  the  defendant  thereby  becomes 
the  agent  of  the  plaintiff  and  is  liable  to  the  latter,  for  the  amount  so 
collected,  in  an  action  therefor,  and  can  not  introduce  evidence  on  the 
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trial  of  Ruch  caoBe,  to  show  that  such  improyements  were  made  with- 
out authority.  Beed  v.  Dcugan  et  aLf  306 

PRINCIPAL  AND  SURETY. 
8ee  Paymemt,  2. 

1.  NoHee  to  Sue  Non-IUsidmU  IHnemaL — Diseharge  (/  Swrety, — Eiiffpfpd. — 
The  Burety  upon  a  contract  for  tne  payment  of  money,  made  m  this 
state,  is  not  discharged  because  of  the  failure  of  the  payee  thereof,  on 
notice  in  writing  by  such  surety,  to  sue  the  principal  therein,  where 
the  latter  has  not  resided  in  this  state  since  the  service  of  such  notice. 
And  the  naked  promise  by  the  payee,  at  the  time  of  such  service  of 
notice,  to  bring  such  suit,  and  his  failure  to  do  so,  does  not  estop  him 
from  suing  sudi  surety.  Qmklin  v.  Conklm^  289 

2.  Same. — Evidence. — SuU  Against  Surely. — Such  surety  is  not  discharged 
by  the  failure  of  such  payee,  on  such  notice,  to  bring  suit  upon  such 
contract  in  another  state,  where  such  non-resident  principal  has  and 
has  had  property  out  of  which  the  amount  of  such  debt  might  have 
been  made ;  and,  on  trial  of  a  suit  against  such  surety,  evidence  can 
not  be  given  as  to  the  principal's  having  such  property  in  another 
state.  lb, 

PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION. 

1.  Body  Politic  and  Corporate. — Indd}tedne98  of  can  not  be  Suijeded.—A  body 
politic  and  corporate  can  not  be  made  a  defendant,  in  proceedings 
supplementary  to  execution,  to  answer  as  to  its  indebtedness  to  an 
execution-debtor.  Wailace  v.  Lawyer  et  al,,  501 

2.  County. — Officer.--'Salary  of  County  Officer. — A  county  can  not  be  held 
to  answer  as  to  its  indebtedness  to  an  executionndebtor  for  his  salary  as 
an  officer  of  such  county,  in  proceedings  supplementary  to  execution. 

lb, 

8.  County  Auditor. — Salary  can  not  be  Subfeded. — ^The  wages,  fees  or  salary 
of  a  county  auditor,  due  to  him  from  his  county,  can  not  be  subjected 
to  the  payment  of  his  debts  by  proceedings  supplementary  to  execu- 
tion, lb. 

4.  Boards  of  CommMnionen, — CowUy  Treasurer. — Proceedings  supplemen- 
tary to  execution  can  not  be  maintained  against  the  treasurer  and 
board  of  commissioners  of  a  county,  to  subject  an  indebtedness  of  such 
county  to  an  execution-debtor  to  the  payment  of  his  debts.  lb. 

6«  SiatUe  Construed. —  What  Corporations  may  be  Reached. — Section  522  of 
the  practice  act  of  this  state,  2  R.  S.  1876,  p.  231,  authorising  proceed- 
ings supplementary  to  execution  against  any  ''person"  or  ''oorpor- 
aHon*\  reiers,  not  to  municipal  corporations  or  bodies  politic  and  cor- 
porate, but  only  to  private  or  ordinary  business  corporations.  lb. 

6.  Same. —  What  Property  may  be  Beached. — Section  524  of  such  act,  relating 
to  proceedings  supplementary  to  execution,  reaches  only  the  ''prdpert^ 
of  the  jud^ent-debtor,  not  exempt  from  execution'',  and  not  his 
moneys,  claims  and  choses  in  action.  lb. 

7.  ExempiMn, — How  Obtainod  in  Proceedings  Supplementary  to  Exeeution. — 
Where,  on  the  trial  of  proceedings  supplementary  to  execution,  the 
special  finding  of  the  court  shows  that  the  execution-debtor  is  a  resi- 
dent householder  of  this  state,  and  that  he  has  no  propertv  subject  to 
execution  except  the  amount  exempt  by  law,  he  is  entiUed  to  a  judg- 
ment in  his  favor^  without  demanding  his  exemption  as  it  is  demanded 
against  an  execution  in  the  hands  of  an  officer,  lb. 
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PBOlfiDSSOBT  NOTESw 

See  Ai/TERATiON  of  Wbitten  Imbtbument,  1,  2, 3;  Guabastt,  2;  Mabp 

BiED  Woman,  2;  Statute  op  Frauds^  1, 2. 

1.  Cotmderaiifm, — Failure,  of. —  Verbal  Promige — Where  the  oonsidermtioo 
of  a  promififloiy  note,  not  payable  in  bank,  was  the  verbal  promise  of 
a  payee  to  the  maker  to  procure  the  execution  to  the  latter  of  a  leaae, 
for  a  definite  time,  of  a  building  belong:ing  to  a  third  peraon, 

Jffdd,  in  a  Ruit  u^n  such  note,  that  a  paragraph  of  answer,  settings  up  enrh 
verbal  promise  and  alleging  a  breach  uereof,  is  good  aa  a  plea  <n  fail- 
ure of  consideration.  SUmfard  v.  l>aeui  et  oL,  45 

2.  FUading, — GondUUnuU  PromUt. — ^A  promissory  note,  wherein  the  maker 
promises  to  pay  a  certain  sum  "^  six  months  after  date,  or  before  if 
made  out  of  the  sale  of"  an  article  therein  named,  is  absolute  at  the 
expiration  of  the  six  months,  whether  the  amount  ha«  been  made  by 
such  sale  or  not ;  and,  a  complaint  in  a  suit  then  brought  thereon  neea 
not  aver  that  the  amount  of  the  note  has  been  made  by  such  sale. 

Walker  v.  Fbotten,  ft  ai^  164 

8.  PayaliU  in  Bank — Stdl  6y  Endor9ee, — ^The  maker  of  a  promiasorT  note 
therein  agreed  to  pay  a  certain  sum  **  six  months  after  date,  or  beCne 
if  made  out  of  the  sale  of"  an  article  named,  at  a  certain  bank. 

Hddf  in  a  suit  thereon  bpr  the  endorsee  thereof,  that  such  note  contains  an 
unconditional  promise  to  pay  the  amount  thereof  at  the  expiration  of 
the  six  months,  and  is  negotiable  by  the  law  merchant.  Ih. 

4.  i^^2e  in  Bank, — Law  oj  Ptaee. — IVemrnfiian, — In  a  suit,  in  a  coort  of 
this  state,  upon  a  promissory  note,  it  will  be  presumed,  until  the  con- 
trary appear,  that  such  note  was  executed  in  this  state.  And  where, 
in  such  suit,  such  note  specifies  a  particular  bank  at  which  it  is  made 
payable,  but  does  not  specify  the  state  in  which  it  is  located,  it  will  be 
presumed,  until  the  contrary  appear,  that  such  bank  is  located  in  this 
state.  /&. 

6.  PracUee, — Anewer.-^Failure  to  Reply, — Failure  to  ObjeeL — Waiver, — ^In  a 
suit  upon  a  note,  one  paraffraph  of  defendant's  answer  averred  ^  that 
the  promissory  note  in  said  complain t^lmentioned  is  not  his  (defend- 
ant's) note,  and  this  he  is  ready  to  verify."  No  reply  was  filed  to  this 
paragraph,  and  defendant  went  into  trial  without  objecting  to  such 
failure  to  reply. 

Hdif  that  such  paragraph  onlv  amounted  to  a  denial  of  the  allegation  of 
the  complaint  that  the  detendant  had  executed  such  note. 

Hdd^  also,  that  b^  his  going  into  trial  without  objecting  to  such  failure  to 
reply,  the  defendant  waived  his  right  thereto,  and  the  answer,  even  had 
it  aiieged  matter  requiring  a  reply,  would  be  deemed  controverted  as 
if  a  reply  in  denial  had  been  filed*  Ih, 

6.  BayabU  in  Bank, — Law  of  Phee, — I^teumpHon, — ^Where  a  promiasoir 
note  is  executed  in  this  state,  payable  at  a  certain  bank  therein  named, 
but  not  specifying  the  state  in  which  such  bank  is  located,  it  will  be 
presumed,  the  contrary  not  appearing,  that  such  bank  is  located  in 
this  state ;  and  such  note  is  ne^^tiable  as  an  inland  bill  of  exchange. 

iioodk  €<  fli.  V.  Bill,  245 

7.  IMneipal  and  Agent — Agents  Oimtratt, — Sig/nalnre, — ^A  promiasory  note 
in  the  usual  form  *'we  promise  to  pay",  etc.,  executed  by  the  makers 
thereof  in  their  individual  names,  with  the  addition  thereto  of  the 
phrase,  *' trustees  of  the",  etc.,  *' church  of",  etc.,  is  the  note  of  said 
makers,  personally,  and  not  of  such  church.    HayB  etoLy,  Orvt^er^  260 

&  ParHes. — An  action  upon  a  promissory  note  in  the  usual  form  ''we 
promise  to  pay",  etc.,  executed  by  the  makers  in  their  individual 
names,  with  the  additional  phrase  "trustees  of  the",  etc.,  "church  of" 
etc,  was  properly  brought  and  judgment  thereon  properly  rendered, 
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jointly,  against  the  sarriying  makers  thereof  and  the  administrator  of 
the  estate  of  a  deceased  maker.  lb. 

9.  Attorney  Fees. — Ihyable  on  Condition. — An  agreement  contained  in  a 
promissory  note  to  pay  a  certain  per  centum  as  attorney  fees,  '4f  suit 
De  instituted ''  thereon,  is  illegal  and  void^  and  can  not  be  considered 
in  estimating  the  amount  of  the  recovery  in  a  suit  upon  such  note. 

Churehman  v.  Martin,  380 

10.  BayaUe  in  QM  en  CcndHion. — ^In  an  action^  upon  an  unpaid,  matured 
promissory  note,  payable  "in  the  gjold  coin  of  the  United  States",  a 
condition,  therein  expressed,  that  *']f  this  note  is  paid  at  maturity  or 
before  suit  is  brought  thereon,  then  it  shall  be  payable  in  any  lawful 
money  of  the  United  States,"  does  not  take  a>ray  the  plaintiff's  rig4it 
to  recover  judgment  payable  in  such  gold  coin.  lb. 

11.  Same. —  Error  of  Stale  ChurL — Writ  of  Error. —  United  States  Supreme 
Court. — ^In  a  suit  in  a  state  court  upon  a  promissory  note,  payable  in 
the  gold  coin  of  the  United  States,  if  suchr  court  refuses  to  render  a 
judgment  thereon  payable  in  such  coin,  the  Supreme  Court  of  the 
IJmted  States  has  jurisdiction  of  such  cause  on  a  writ  of  error  to  such 
state  court.  lb. 

12.  Lml  Tender  iid.— The  legal  tender  act  of  the  United  States  applies 
only  to  debts  payable  in  money,  generally,  and  not  to  debts  payaole  in 
coin.  lb. 

13.  Same. — Jurisdiction. — Where  the  question  involved  in  a  cause  appealed 
to  the  supreme  court  of  this  state  arises  under  the  constitntion  and 
laws  of  the  United  States,  and  has  been  decided  by  the  supreme  court 
of  Uie  United  States,  that  decision  is  binding  upon  the  former  court 

lb. 

14.  JE^xpenses  tf  Collection. —  Usury. — A  clause  in  a  promiasory  note,  pro- 
viaing  for  the  payment  of  a  certain  per  centum  thereon  as  "expenses 
of  collection,"  or  as  "exchange  and  other  expenses  incident  to  the  col- 
lection thereof  "^  "other  than  attorney  fees,  if  suit  be  institute  on  this 
note",  is  valid,  is  not  usurious,  and  may  be  enforced  in  a  suit  thereon. 

15.  AUorncf  Fees. —  UneondiHcnal  JVomisfi. — ^  clause  of  a  promissory  note, 
promising  to  pay  a  certain  per  centum  attorney  fees,  unconditionally, 
IS  viilid,  and  in  a  suit  upon  such  note,  the  judgment  most  indnde  such 
percentage.  lb, 

16.  Actum  Against  Endorser.-~DiUgenae. — Delay  in  Imwing  Execution. — ^Where 
the  endorsee  of  a  promissory  note  secured  by  a  mortgage  on  real  estate, 
after  the  rendition  of  a  judgment  in  his  favor,  against  the  maker  there- 
of, for  the  amount  of  such  note  and  the  foreclosure  of  such  mortgage, 
delays  to  issue  an  execution  thereon  for  the  space  of  forty-fii^  days, 
and  the  amount  realized  on  the  sale  of  such  mortgaged  premises  ana 
of  all  other  property  of  the  judgment  defendant  subject  to  execution, 
is  insufficient  to  satisfy  such  judgment,  the  endorser  of  such  note  is 
discharged  from  all  liability  on  nis  endorsement,  for  any  unsatisfied 
balance.  WiUson  v.  Biaiford,  AdnCr^  569 

17.  Same. — ExeouJUan. — lAttn. — Lexy. — ^An  execution  isued  on  such  judg- 
ment is  a  lien  upon  the  personal  property  of  the  judgment  defendant, 
though  a  levy  thereon  and  sale  thereof  can  not  be  made  until  the 
mortgaged  premises  are  first  exhausted  without  satisfying  such  judff- 
ment.  lb, 

18.  Same. — An  execution  may  be  issued  upon  such  judgment,  In  term  time, 
immediately  upon  the  signing  of  the  minutes  thereof  by  the  judge.  lb. 

PUBLIC  POLICY. 
See  Kavigable  Btvebs,  6. 
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RAILROAD. 
See  AflBBBBKERT  OF  Damaqeb,  1,  2 ;  Special  Fisuiuq. 

L  Amiropriaiion  to, —  Vote  hjf  County, — Aid  to  Two  Bailroad*, — InjmmeiiaiL — 
litx, — ^Where  an  appropriation  to  aid  in  the  constmctioo  of  two  rail- 
roads has  been  votea  bj  a  coanty  in  one  entire  sum,  to  be  apportioned 
in  the  amoata  specified  in  the  petition  asking  for  such  appropriation, 

Sdd,  that  such  vote  is  a  nullity,  and  the  collection  of  a  tax  levied  to  pay 
such  appropriation  may  be  enjoined. 

Finney  et  al,  v.  Lcanb,  IVeos.,  etoL,! 

2.  KHHnf  Stoek.—Fenec—Cooenant  of  Third  Ruiy  to  Maintain  Fmee,— On 
the  tnal  of  a  suit  a^^^dnst  a  railroad  company  to  recover  for  the  value  of 
the  plaintiff's  animals  killed  hj  the  defendant's  train  of  cars,  the  evi- 
dence established  that  said  animals  were  so  killed,  on  the  defendant's 
railroad,  at  a  point  where  it  was  not  but  ought  by  law  to  have  been 
fenced,  and  on  the  land  of  one  whose  grantor  thereof  had  formerly,  by 
a  proper  instrument  and  for  a  valuable  consideration,  granted  to  the 
deiendant's  predecessor  the  right  of  way,  and  had  therein  and  thereby 
covenanted  to  build  a  good  fence  along  said  road,  sufficient  to  prevent 
stock  from  entering  thereon,  and  that  such  gantor,  his  heirs  and  assignB 
would  forever  maintain  the  same  in  good  repair. 

Bdd,  that,  even  if  such  covenant  was  binding  upon  such  covenantor's  as- 
signs, the  defendant  was  not  thereby  relieved  from  liability  for  the 
value  of  the  animals  so  killed.  (The  case  of  the  I,,  etc,  R,  R.  Qkv. 
Adkins,  23  Ind.  340,  doubted.) 

The  CineinnaHf  H.  A  I.  R,  R.  Cb.  v.  Ridge,  39 

8.  Aaeeament  cf  Damages, — IVespaae  on  Landt  in  Conttrueting  Road-Bed, — 
JDa$na^ee, — Jnstmctione  to  Jurv. — ^Where  a  railroad  company,  in  the  con- 
struction of  its  road-bed,  without  taking  the  steps  prescrioed  by  law  to 
condemn  its  right  of  way,  unlawfully  enters  upon  and  takes  poGoession 
of  land,  and  suit  is  brought  by  the  owner  thereof  to  recover  dama^ 
for  such  trespass,  the  damages  assessed  should  include  compensation 
for  the  injury  innicted  and  such  punitive  damages  as  are  authorised  by 
law,  but  not  the  value  of  the  land  sorused  or  appropriated;  and  the 
jury  trying  such  cause  diould  be  so  instructed. 

The  Anderwn  ,ete,,R,R.  Go,  v.  KemodU,  314 

4.  Same, — TUie  to  Land,— -In  such  an  action,  no  judgment  that  the  court 
trying  such  cause  is  authorised  to  render  will  give  such  railroad  com- 
pany a  title  to  the  land  so  appropriated.  lb, 

5.  Same, — Ootmplaint. — Demurrer. — InjtmeHon. — In  such  suit,  where  the 
complaint  describes  the  land  so  taken,  alle^  a  fee«imple  title  thereto 
in  the  plaintiff,  avers  specific  and  lasting  injuries  to  the  plaintiff  and 
hi^  real  estate,  prays  damages  for  the  injuries  so  inflictea  and  asks  an 
injuction,  such  complaint  is  good  on  demurrer.  IK 

6.  KiUing  Stock. — Negligence  of  Chcner. — Fence. — Where  a  railroad  com- 
pany securely  fences  its  track,  and  the  owner  of  animals,  for  his  own 
accommodation  or  through  his  own  negligence,  makes  a  change  in  such 
fence,  whereby  his  animals  reach  such  track  and  are  killed  by  the  can 
of  such  company,  the  latter  is  not  liable  therefor. 

KwH  V.  The  ToUdo,  W,dW.R.  W,  Oo,^  515 

REAL  ESTATE,  ACTION  TO  RECOVER. 

See  Htoband  and  Wife,  3 ;  LAin>LORi>  akd  Tenast,  2, 3 ;  Nsw  Tseal^ 
4, 5, 13 ;  Partition  ;  Pleadinq,  10 ;  Verdict. 

REAL  ESTATE,  ACTION  TO  QUIET  TTTLR 

1.  Aetion  to  Quiet  Title, — Complaint, — Where  the  alleged  owner  of  real 
estate  brings  an  action  to  quiet  his  title  thereto,  as  against  an  adverse 
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eUlmaat,  it  i0  upnoceMniy  lor  him  in  his  oompldnt  io  Miticmlarly 
describe  the  title  or  olaim  thereto  ef  the  MeBdaii%  il  it  is  shown 
therein  that  such  title  or  claim  is  ndrent  tO{Or  a  dond  upoa,  the  title 
of  the  plaintiff.         Man4  y.  The  Qermmia  BwUmg,  sto^  Aufn,  €tc^  37 

S.  Same, — Dtfmoe, — ^In  «n  action  to  qoiet  the  title  of  the  ]|^laintiff  to  real 
estate,  the  title  or  elaim  of  the  defendant^  if  anj  he  hai^  bdnff  better 
knowB  to  himself  than  to  a  person  claimins  adverselj  tohim,  is 
mstter  of  defsnoe  wiiich  he  must  assert  in  8a<m  soil  if  he  would  pro> 
teotit.  lb. 

EEAL  ESTATE,  ALIENATION  OR 
See  HDBB4jn>  ajkd  Wive,  2;  Imkast,  1, 2. 

B£OOGNIZANGE. 

1.  JiuiMe  tf  ike  PooMr^Eeeognxxvna  D^fendanL — Where  the  defendant,  in 
a  criminal  proceeding  before  a  Justice,  was  charsed  with  having  com* 
nutted  "  an  assault  ami  batterr.  with  intent  to  IdB,  upon  ",  etc.,  and  the 
leoord  of  the  justice's  finding  snows  that  the  ddfendaot  pleaded  guiltj, 
and  thait  no  witness  was  sworn,  whereupon  it  was  adjudged  that  the 
prisoner  be  heM  to  bail  to  appear  in  me  circuit  court  to  answer  such 
charge,  b«t  there  was  no  express  finding  that  the  punhdiment  such 
iostioe  eould  inflkst  was  inadequate  to  the  crime  charged, 

Hdi,  that  though  such  finding  mar  be  erroneous  or  irrtt^lar,  jret  a  recoff- 
Miaiice,  entased  into  hj  the  dctswdant,  under  such  Sliding,  is  ralid  in 
a  suit  upon  the  sane  lor  forfeituf*. 

HarrtB  etaLy.  The  Slaief  ex  rd.  Broemke,  sto.,  2 

2»  Akemiiam  </.— In  a  suit  upon  a  lorfeited  reoognisanoe  taken  bj  a  jus- 
tioe  of  the  peace,  binding  the  dcisndant  in  a  crimuMil  prosecution  to 
ttppear  in  toe  circuit  eonrt,  the  deiendant  in  such  suit,  under  a  verified 
plM  of  nen  ed  foutmm^  introduced  eridenee  to  show  that,  after  the  exe- 
cution of  sadi  recoyiiaance,  it  had  been  altered  bj  the  interlineation 
of  certain  immaterial  words. 

BM^  that^  even  if  proved,  such  alteration,  hy  whomsoever  made,  could  not 
diilzoj  iStkt  vauditj  of  soch  lecognisanoa.  lb. 

BEFOSMATION. 
8ee  Juixftmr,  8. 

KEFLEVIN. 
See  CoaimAcn^  1 ;  Covtvtt  Clooi  ;  Duuaimm^  Ebxatb^  1. 
L     Fnm  Ofcer  AUaMmg  Ginde.'-'D^enee.'-Pteadma.'-^Ikmiiitrerr—^ 


fw^  fiveeedinge.—AMdfftue  tn.—Order  cf  BaSruoi  Ckmrl.-^'io  the 
complaint  in  an  action  to  recover  the  possession  of  goods  alleged  to 
have  been  unlawfuUj  taken  and  converted,  the  defoidant  answered 
alleging  that  such  goods  were  taken  bj  him  as  sheriff  upon  a  writ  of 
nttfr'Tr'ir**  issued  to  him  against  the  property  of  a  third  person,  at  the 
mit  of  certain  of  his  creditors ;  that  subsequentljr  thereto,  but  prior  to 
the  Isinging  of  this  suit  hj  the  plaintiff,  a  petition  was  filed  in  the 
proper  court  hj  certain  creditcHns  to  adjudge  each  Aiid  partj  a  bank- 
nqit ;  that  suneqnentJj  to  the  bringing  c»  this  suit  by  the  plaintiff 
such  third  person  was  adjudged  a  bankrupt,  bj  such  court,  and  an 
assignor  in  oankruptcy  appointed;  that  on  the  application  of  such 
assignee,  lepresenting  that  plaintiff  pretended  to  ciami  such  goods  bgr 
a  oonvejranoe  from  such  bankrupt,  and  that  they  were  in  the  possession 
of  the  Mendanty  as  aloresaid,  such  court  ordered  that  such  goods  be 
seised  and  sold  by  such  assi^^nee,  as  the  prooetty  of  such  bankrupt, 
subject  to  the  right  of  the  {daintiff  to  claim  iLe  proceedi  of  the  sale 

Vol.  Lrv7— 41 
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Initead  of  sodi  goods ;  that  thereapoa  the  defendant,  on  demand,  anr- 
lendered  sach  goods  to  sach  aaaigne^  who  holds  them  snbfect  to  the 
daim  of  the  plaintiff.  F^yer  that  tne  action  abate  until  the  plain- 
tiff's rights  are  detennined  hj  such  bankmpt  cooit. 

Hdd^  on  demoner,  that  sach  answer  does  not  state  facts  svffide&t  to  ooor 
stitnte  an  answer  either  in  bar  or  in  abatement 

Hdi,  also,  that  if  such  answer  is  good,  then  a  repl^  thereto,  aTerriqg  that 
the  order  of  sach  banimipt  oonrt  was  made  without  anj  notiee  to  the 
plaintiff,  is  also  good. 

jETsU^  also,  that  the  j^aintiff  could  not  be  required  to  follow  sach  goods 
into  tne  bankrupt  court,  but  had  a  right  to  prosecute  his  action  to  final 
judgment  in  the  court  where  it  was  coomieDoed. 

Hdi,  also,  that  the  defendant  had  a  ri^t  to  show  thai  the  plaintiff's  title 
to  such  goods  was  void,  as  obtained  under  a  sale  made  m  Violatioii  of 
the  law  of  this  state,  but  not  that  it  was  Toid  under  the  bankrupt  law. 

StanUjf  r.  Svtheriamd  et  oL,  AMn,  339 

2.  Same, — Bankrvptcjf  JVoeesdM^. — Order  cf  BonJfcn^  Gnrf. — FtwmSSmg 
by  Amgnee  aamnal  Third  Berim, — Notiee, — ^Under  the  bankmpt  law  A 
the  United  States,  (sec  5063,  B.  &  U.  6.,  p.  963,)  in  a  proceeding  by 
the  assignee  of  the  estate  of  a  bankrupt  to  ootain  an  order  of  the  proper 
bankrupt  court  to  seise  and  sell  property  claimed  br  him  to  beloiig  to 
such  estate,  where  the  title  thereto  is  also  claimed  by  another  peraoo, 
the  latter  is  entitled  to  reasonable  notice  of  such  proceeding.  Ih. 

3.  Same. — Such  section  of  the  bankrupt  law  does  not  authorise  the  seiaure 
and  sale  of  property  in  the  possession  of  another  person  under  daim 
of  tide.  lb. 

4.  Sak  (/  Ckrftob.~)rarra3i<y.--J?mie&w--.Sp^^  <m  Uie  ex- 
change of  one  chattel  for  another,  the  owner  of  the  one  warrants  its 
soundness,  as  part  of  thejcontract,  and  the  other,  alleging  breach  of  such 
warranty,  tenders  back  what  he  feceived,  demands  the  return  €d  what 
he  partea  with,  and  on  refusal  replevies  the  same,  on  the  trial  of  such 
cause,  on  the  assumption  by  both  parties  that  such  action  can  be  main- 
tained for  such  breach,  eTiaenoe  may  be  admitted  tending  to  proyie  lh» 
warrantor's  knowledge  of  the  alleged  Select  at  the  time  he  made  sudi 
warranty.                                                                 ChrakcanT,  ^aultn^339 

5.  Same. — ItulrueHene  to  Jury. — fhiee  BepremUations. — On  the  trial  of  such 
cause,  it  was  not  error  for  the  court  to  instruct  the  lury  that  the  plain- 
tiff's evidence  was  intended  to  show  such  sale  to  nave  been  void,  be- 
cause, at  the  time  of  makiiig  it,  the  defendant,  knowing  the  proper^ 
to  be  unsound,  falsely  and  mudulently  warranted  it  to  De  sound ;  and 
because  the  defendant,  not  knowing  it  to  be  true,  represented  to  be 
true,  that  which  was  false ;  upon  which  warranty  and  representation 
the  plaintiff  had  a  right  to  and  did  rely :  such  instruction  not  assum- 
ing facts  to  have  been  proved.  Ih. 

REVIEW  OF  JUDGMENT. 

Fleading. — OompUU  Iteeord* — A  complaint  to  review  a  judgment  rendered 
in  a  former  action  is,  where  errors  of  law,  only,  are  assigned,  in  the 
nature  of  an  appeal  from  such  judgment,  and  must  contain  a  complete 
record  of  all  the  pkadiQgs  and  proceedings  in  such  cause. 

Bardy  etoLr.  Okifmemf  591. 

REVIVOR. 

See  Pabheb,  1. 

RIPARIAN  PBOPRIETOBa 
See  Navioablb  Revxbb. 
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HA  l^r* 

See  CoirrBACT,  1 ;  Oobforatiosb,  6 ;  Frattd,  1 ;  Pbingxfaii  ahd  Agent,  1, 
2 ;  PZiEADiNO,  9 ;  Beplevik,  4 ;  Stolen  Goods. 

SET-OFF. 
See  Pleading,  16;  PRAcncx,  9. 

1.  Of  0%t  JvdgmienA  Agcumtt  Another, — Tender. — Judgment, — Lien  typon  for 
Attorney  feee. — Where  A«  held  a  judgment  against  B.  for  a  certain  sum, 
and  B.  held  a  jadgment  against  A.,  upon  which  latter  judgment  the 
attorney  who  procured  it  had  entered  of  record  his  lien  for  such  ser- 
▼ioesi  tmd  BJu  judgment  exceeded  the  aggre^te  amount  of  such  lien 
and  of  A.'8  judgment,  in  an  action  hj  A.  against  B., 

JieU.  that  A.  was  entitled  to  hare  his  judgment  set  on)  pro  tanto,  against 
B.'s  judgment,  without  hsTing  tendered  to  B.  the  excess  in  amount  of 
the  greater  judgment  over  the  lees,  and  without  regard  to  the  justness 
of  taib  amount  of  the  lien  for  attorney  fees.  Shirta  ▼.  Irons,  18 

2,  One  Jmigmenl  Agamet  Another,  between  Amgneee  Thereof, — Aetignmenl^ 
JtidfmeiU  iokhoul  Beeotum, — A.,  haying  become  liable  to  a  suit  by  C., 
by  instituting,  on  behalf  of  B.,  unsuccessful  attachment  proceedings 
igainst  GL,  B.,  doriqg  the  pendency  of  sudi  suit  by  C.  against  A.,  and 
the  pendency  of  a  suit  upon  contract,  by  B.,  against  C,  executed  to  A. 
a  writing,  guaranteeing  him  against  loss  in  such  suit  by  C,  and  agree- 
ing that  A.  should  hold  the  proceeds  of  such  suit  by  B  as  collateral 
to  secure  such  guaranty.  A  jud^ent  haying  been  rendered  against  A^ 
in  such  suit  b^  C,  the  latter  assigned  it  wi^out  recourse  to  D.;  and  a 
judgment  haying  been  subsequently  rendered  against  C.,  in  such  suit 
by  B.,  the  kitter  assigned  it  to  A.^  who  brought  suit  against  C.  and  D., 
to  set  off  the  latter  judgment  against  the  former. 

Held,  that  such  assignment  of  the  former  judgment  passed  the  title  thereto 
toD. 

Hdd,niBo,  that  such  assipiment  without  recourse  implies  no  want  of  con- 
sideration or  good  faith. 

Heid,  also,  that  A.,  the  assignee  of  the  latter  judgment,  by  such  assignment, 
alone,  acquired  no  right  to  set  the  same  off  against  such  judgment  so 
assigned  to  D. 

Held,  also,  that, lyy  such  guaran^,  A.  acquired  no  such  equitable  title  to 
the  contract  in  suit  against  U.  as  would  enable  him  to  set  off  the  latter 
Hidgment  against  the  former  in  the  hands  of  IX,  the  assiflmment  of  the 
latter  being  prior  to  that  of  the  former  to  A.  Harper  y.  Ke^  et  al.,  510 

SEIZIN. 
See  CknrnsTANCE^  1, 4. 

SHERIFF. 
See Shebipf's Sale;  Befubvim,  1* 

SHERIFPS  SALE. 

See  CoNBnrnmoNAL  Law,  1. 

1,  Sher^.Sah  of  Smne  Broperty  on  Different  JSbeeeiUMne.'-^Bnori^.^Lkh 
hOiiif  to  ISirehaeer  est  Void  Sale, — Seyeral  executions  against  the  same 
person,  haying  priorities  of  lien  upon  the  real  estate  <h  such  person  in 
the  order  of  the  rendition  of  the  judgments  upon  which  tney  were 
seyeraUy  issoedi  were  leiried  upon  such  realty,  at  the  same  time,  by  a 
sheriff  in  whose  hands  they  were.  He  sold  a  portion  of  such  realt;^, 
upon  the  ezecation  hayipg  priority,  toe  a  sum  sufficient  to  satisfy  it 
and  the  execatioii  iwjct  in  priority,  out  instead  of  applying  such  sur- 
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plus  to  satisfy  said  execution  next  in  priority,  as  hy  law  he  ooght,  he 
applied  the  same  on  another  execution,  subeeqaent  in  faiority  to  the 
other  two,  and  sold  another  portion  of  such  realty,  by  virtue  of  such 
execution  next  in  priority,  received  the  purchase- motiey  therefor  and 
applied  it  to  the  satisfaction  of  such  execution.  Upon  a  suit  brought 
by  the  execution  defendant,  against  the  purchaser  at  such  second  sale 
the  circuit  court  declared  such  sale  vacated  by  reason  that  the  surplus 
received  at  such  first  sale  ought  to  have  been  used  to,  and  in  law  did, 
satisfy  such  execution  next  in  prioritv. 
Hdd,  in  a  suit  on  said  sheriff's  bond,  by  the  purchaser  as  relator,  to  recover 
tiie  purchase-monev  of  such  second  side,  that  neither  audi  sheriff  nor 
his  sureties  can  be  held  liable  therefor. 

The  StaUy  ex  reL  Sage  etaL,Y.  IMme  ee  ciL,  450 

2.  iSomte.— ifmufertd/  QjSeer.— Fomm^.— A  sheriff  is  oidy  a  BBunialmal 
officer,  and  does  not  warrant  anything  in  connection  with  the  sale 
of  property  upon  an  execution  lawfully  in  hia  hands.  Ih, 

8.  Same. — Midake, — ^Where  a  sheriff  acts  in  good  faith,  in  sellii]^  property 
on  an  execution,  though  by  his  mistake  or  overact  the  porehaaer 
thereof  obtains  no  title  thereto^  neither  he  nor  hia  anretiea  can  be 
held  liable  therefore.  lb. 

4.  Sam^. — ^A  pnrchaaer  at  a  aheriff 'a  sale  ia  bound  to  know  whether  or 
not  the  latter  had  authority  to  mflJi:e  such  aale.  Ih, 

6.  Action  to  Enforce. — Statute  <if  Frauds. — ^Where  real  estate  of  a  debtor  ia 
aold  on  execution  at  sheriff's  aale,  but  no  certificate  of  such  sale  nor 
deed  for  such  land  is  ever  executed  to  the  jjurchaae^  by  said  sheri^ 
and  no  memorandum  in  writing  of  such  sale  is  made  by  him  on  strik- 
ing off  such  real  estate,  though  the  purchase-money  therefor  be  paid 
and  said  sheriff  makes  due  return  of  such  sale,  it  is  within  the  statute 
of  frauds  and  can  not  be  enforced.  Chmard  v.  Ferguaon  et  at,  519 

6.  Same. — Fleading. — OourUer-Claim, — Demurrer. — Where  the  grantee,  by 
auit-claim,  of  such  purchaser  brings  suit  against  the  widow  of  such 
debtor  to  enforce  such  sale  and  quiet  his  title,  a  counter-claim  filed  by 
her,  all^gins  title  in  herself  as  widow  ^nd  sole  devisee  of  such  dece- 
dent, Ulegauty  of  such  sale  by  reason  of  the  non-execution  of  aucJi 
memorandum,  certificate  and  deed,  and  want  of  title  in  the  plaintiff, 
and  askinj;  that  her  title  to  such  real  estate  be  quieted  against  the 
plaintiff,  is  good  on  demurrer  for  want  of  sufficient  facts.  Ih. 

7.  Same. — Evidence. — Sheriff**  Betum. — Memorandum  of  iSbie^-— The  fact 
that  such  sheriff  testifies  that  hia  return  was  made  on  such  execution 
"  immediately  after "  such  sale  is  but  a  statement  of  his  conduaion, 
and  is  not  sufficient  evidence^  in  connection  with  sudi  return,  to  take 
the  sale  out  of  the  statute  of  frauds.  Jb. 

SPECIAL  FINDING. 

See  COKTRACTB,  2. 

1.  iVoefioe. — SjotnAd  Fmdmg  iMOR^xAad  with  General  VerdicL — ^Where  the 
special  findings  of  fact  hj  a  jury,  in  answer  to  interrogatories  pro- 
pounded to  them  on  the  trial  oi  a  cause,  are  clearly  and  irreconcilwly 
mconsistent  with  their  general  verdict,  judgment  must  be  rendered, 
notwithstanding  such  general  verdict,  in  accordaaoa  with  aaoh  Meciai 
findings.  Thon^peon  v.  The  OindninaU^  I^ACKRih.  197 

2.  Sa$ne. — Action  for  Doanagm  for  Injfm^ — (kmMmiarg  ^09iMMai.-^Where^ 
on  the  trial  ol  an  action  for  damagea  for  injuriea  alleged  to  have  been 
inflicted  upon  the  plaintiff  by  tm  wroiq;lul  and  ne^gent  act  of  the 
defendant,  the  jury,  with  their  oeneral  verdict  in  lavor  S  the  plaintii!^ 
returned  apecial  findings  of  fact,  in  answer  to  intenrogatoriea  pro- 
pounded to  them,  showing  that  there  waa  ncgligeBoe  on  t&  pait  of  Uie 
plaintifi^  contributing  to,  if  not  altogether  cauaing  the  injuriea  com- 
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plained  of,  judgment  was  properly  rendered,  notwitbgtandi^g  each  gen- 
eral verdict^  in  favor  of  the  defendant,  on  such  special  findings.       lb, 

SPECIFIC  PEEPOEMANCE. 

OnUrma  to  Ckmmy  Bed  EaUOe.'-'UnoertauUif  <f  Deser^jiioii.— HaodMi^.— 2>0- 
mmmr. — ^A  written  contract  for  the  convcrf^anoe  of  real  estate,  which 
is  therein  described  as  "one  lot  of  ground  lying  and  being  the  comer 
lot  of  the  south-east  side  of  a  certain  railroad  and  a  certain  highway, 
''to  be  iSity  feet  front  and  running  back  one  hundred  leet",  is  void  for 
uncertainty  in  such  description.  And  a  complaint  for  the  specific  per- 
formance of  such  contract,  ailing  no  mistake  in,  and  praying  for  no 
reformation  of,  such  description,  though  all^^in^  the  payment  of  the 
purchase-money  for  such  r^  estate  by  the  plaintiff,  and  his  possession 
and  improvement  thereof  b  bad  on  demurrer  for  want  ot  sufficient 
lEicts.  Oigos  etaLv,  Ooehron  et  o^  698 

STATUTES^  OONSTBUCnON  OR 

See  CoKTDnjA3rGE,2;  Cobfokations,  5;  Countt  CoMMiBeaoinEBS, 2 ;  Crim- 
inal Law,  4,  8 ;  Husbamb  ahd  Wife,  3 ;  Haucioub  Pbosbcution,  2 ; 

PBOCEEinNOS  SUFFUOCEIiTABY  TO  EZBCUTIOXr,  5,  6. 

STATUTE  OF  FRAUDS. 
See  CoNTBACTB^  2 ;  Shebiff'b  Sale,  5, 7. 

1.  OomiraoL^^Verbal  iVosiMe  to  1%  Bebi  qf  Anoihmr.-'^Snirrmider  4^  Lien, — 
In  an  action  by  the  payee  of  a  pramissorv  note,  against  the  widow  of 
the  deceased  surety  thereon,  to  recover  of  her  the  amoufat  of  such  note, 
the  all^ations  of  the  complaint  therein  were,  the  execution  of  such 
note  by  decedent,  as  surety  of  another,  who  executed  it  as  principal ; 
the  decease  of  such  surety,  leaving  an  estate  entirely  sufficient  to  pay 
all  his  debts,  and  the  legal  appointment  and  quidification  of  an  admin- 
istrator to  settle  the  same ;  tne  presentation  of  such  note  to  such  ad- 
ministrator as  a  claim  agfionst  such  estate,  and  his  acoeptance  of  the 
same^  and  proceeding  to  pay  it  as  a  valid  claim ;  th6  verbal  promise,  at 
the  time  of  such  acceptance,  to  payee,  by  such  widow,  to  pay  the  same 
herself,  on  condition  tnat  payee  woula  not  require  or  demand  payment 
of  such  claim  out  of  the  assets  of  such  estate,  nor  file  the  same  as  a 
claim  against  it.  provided,  furtiier,  that  the  principal  thereon  should 
fail  to  pa^  it ;  tne  acceptance  of  such  verbal  promise  by  the  payee,  and 
that,  relying  thereon,  he  did  not  file  such  claim  affainst  such  estate,  or 
demand  or  receive  payment  thereof  from  such  administrator ;  the  re- 
ceiving by  such  wiaow,  in  addition  to  the  amount  allowed  her  by  law, 
as  widow  of  decedent,  of  a  sum  exceeding  the  amount  of  plaintiff's 
daim,  out  of  the  assets  of  such  estate ;  the  settlement  in  fnO  of  such 
estate  by  such  administrator,  and  his  discharge  from  such  trust ;  the 
entire  insolvencr  of  such  principal,  ever  since  the  maturity  of  such 
note,  and  his  failure  to  pay  the  same;  and  that  such  note  is  due  and 
unpaid. 

Hddf  on  demurrer  for  want  of  sufficient  facts,  that  the  complaint  sets  out 
a  tfood  cause  of  action  against  the  defenaant,  such  verbal  promise  not 
being  within  the  statute  of  frauds.  Onurfom  v.  King,  6 

2.  ContnusL — Pleading. — ^A  verbal  promise,  b^  the  payee,  to  the  maker  of 
of  a  promissory  note^  that  if  the  latter  will  foroe«r,  for  a  reasonable 
time,  to  issue  execution  upon  a  judgment  in  his  favor  and  against  a 
third  person,  he,  such  payee,  will  Oien  pay  such  judgment  by  ^ving 
to  said  maker  a  credit,  for  the  amount  thereof,  u|>on  said  promissorr 
note,  is  within  the  statute  of  frauds  and  void ;  and,  in  a  suit  upon  such 
note,  against  said  maker,  a  paragraph  of  answer  setting  up  such  agree- 
ment as  a  defence  is  bad  on  demurrer.  KiruU  eloLy,  Stewarty  178 
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8.     Same, — Gonsideraiion. — A  vefbal  agreement,  made  upon  a  valuable 

sideration,  ma^  nevertheleaa  be  Toid  hj  the  statate  of  frauds,  because 
it  is  not  in  writing.  Jb. 

4.  Vendor'$  Lien  on  BeaUy. — I\a$tiae  by  a  Mortgagee, — ^llie  Terbal  promiM^ 
by  the  mortgagee,  to  the  mortgagor  of  a  tract  of  real  estate,  on  the  exe- 
cution  by  the  latter  to  the  former  of  a  morteage  thereon,  to  pay  an  un- 
paid balance  of  the  purchase-money  on  such  real  estate  omng  tboeon 
from  such  mortgagor  to  his  vendor,  in  case  of  a  foreclosure  of  sueh 
mortgage  and  sale  of  such  real  estate  without  redemption,  is  void  by 
the  sUtute  of  frauds.  Brake  ▼.  King  et  oL,  294 

STOLEN  GOODS. 

Sale  hu  Thief. — Innocent  PureJuuer, — Action  by  Owner. — ^By  a  larceny  of  goods^ 
the  thief  acquires  no  title  thereto,  and  can  confer  none  on  a  person  to 
whom  he  sells  the  same.  And  such  person  is  liable  to  the  owner  of 
such  goods  for  their  value,  without  r^ard  to  his  innocence  or  good 
faith  in  making  such  purchase.  Jmreekenridge  etaLY.  McAfee^  141 

SUPREME  OOUBT. 

See  Criminal  Law,  11,  24,  32;  Husband  Ain>  Wife,  4;  Judgment,  5; 
Pracuge,  6,  7, 12, 14, 18, 19 ;  PsoMiBeoHT  Notes,  11, 13. 

1.  PraetiecSiarmlen  Error. — Where,  on  appeal  to  the  supreme  court, 
the  record  affirmatively  shows  that  the  appellant  has  suffered  no  injury 
from  an  alleged  erroneous  ruling  of  the  court  below,  it  is  unnecessaty 
for  the  supreme  court  to  inquire  as  to  the  correctness  of  the  ruling 
complaint  of.  Maxwell  v.  Brooke^  98 

2.  Same. — Damagee. — Mutake  in  AeaeamnQ. — ^Where  the  amount  of  damages 
assessed  by  a  jurv  trying  a  cause  differs  but  slightly  from  the  real 
amount  due,  and  judgment  is  rendered  for  the  amount  of  such  finding, 
the  supreme  court,  on  appeal,  will  not  reverse  such  judgment  on  that 
account.  ^  lb, 

"8.  Waiver. — ^Whe^B  an  assignment  of  error  is  passed  by  in  silence  in  the 
brief  of  the  party  by  whom  it  has  been  assigned,  the  supreme  court 
will  regard  it  as  waived.  Breckenridge  et  aZ.  v.  McAJeCj  141 

4.  AmgnmeirU  cf  Errors, — The  assignment  as  error,  of  the  action  of  the 
court  below  in  the  trial  of  a  cause,  in  excluding  evidence  offered,  or  in 
giving  or  refusing  to  give  to  the  jury  instructions  asked,  presaits  no 
question  to  the  supreme  court  on  appeal  thereto ;  such  action  being 
only  ground  in  support  of  a  motion  for  a  new  trial.  Jo. 

6.  Defective  Beeord  on  AppeaL — iVesumpCum  ae  to  Origin  of  SuiL — On  ap- 
peal  to  the  supreme  court  in  a  cause  which  seems  to  nave  been  com- 
menced before  a  justice  of  the  peace,  where  the  record  does  not  show 
that  a  judgment  was  rendered  in  or  an  appeal  taken  from  such  justice's 
court,  or  how  such  cause  reached  the  court  below  from  suph  justice's 
court,  but  does  show  that  the  parties  to  the  action  appeared  in  the 
court  below,  and  that  there  an  amended  complaint  and  an  answer 
thereto  were  filed,  the  supreme  court  will  deem  such  cause  as  having 
been  originally  commenced  in  the  court  below.  Purdtae  v.  Steeenmm^  161 

6.  BiU,  (/  Exeapiions, — Filed  too  Late. — ^Where  the  motion  for  a  new  trial 
was  overruled  and  judgment  entered  in  a  cause  on  the  23d  day  of  May 
by  the  court  below,  and  sixty  days  were  granted  in  which  to  file  a  biU. 
01  exceptions,  but  it  was  not  filed  until  the  23d  dnj^  of  July  following, 

'    it  was 
Hdd,  that  the  filing  was  too  late,  and  that  such  bill  of  exertions  formed 
no  part  of  the  record  on  appeal.  Walker  v.  WooUen  et  oL^  1G4 

7.  Amended  Fleading  Supersedes  the  Original, — ^Where  a  demurrer  for  want 
of  sufficient  facts  has  been  sustained  to  a  pleading  consisting  of  a  sin- 
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gle  paragraph,  and  then  what  ia  styled  a  flecond  paragraph  of  each 
pleading  is  flledy  diffisring  in  matter  and  form  m>m  such  original 
pleading  only  in  its  prayer  for  relief,  on  appeal  no  question  is  pre- 
sented to  ihe  supreme  court  as  to  the  ruling  upon  such  demurrer. 

Tritler  v.  TrialereiaL,  172 

8.  AmendmenL — Where  an  amendment  might  have  been  allowed  in  the 
court  below  upon  motion,  on  appeal  to  the  supreme  court  such  amend- 
ment will  be  aeemed  as  having  oeen  made.         WkUe  v.  St/dhoagtm^  186 

9.  Emdenet, — Where,  on  appeal,  only  part  of  the  evidence  given  on  the 
trial  of  a  cause  is  in  the  record,  and  such  part  is  competent  under  the 
issues,  the  supreme  court  will  presume  in  favor  of  the  record. 

Newby  v.  Eogen,  193 

10.  Weiaht  of  Evidenee. — ^Where  a  judgment  is  rendered  bv  the  court  below, 
on  the  trial  of  a  cause  in  which  the  evidence  is  connictinfl;,  on  appeal 
the  supreme  court  will  not  reverse  such  judgment  on  the  wei^t  of 
evidence,  merely.  llunsueker  v.  Elmore,  209 

11.  HamUeta  Error. — £rror  of  the  court  below  in  sustaining  a  demurrer  to 
a  paragraph  of  a  pleading,  is  not  available  as'  error  on  appeal  to  the 
supreme  court,  wnere  the  matters  therein  alleged  could  nave  been 
given  in  evidence  under  a  remaining  paragraph  of  such  pleading. 

CooleLalY.  CSU,  226 

12.  ScBme, — As  to  such  paragraph  in  such  pleading,  the  better  practice  in 
the  court  below  is  by  a  motion  to  strike  it  out,  rather  than  by  a  de- 
murrer thereto.  lb. 

18.  Finding. — BoartUicn. — JPartial  InlUstacy. — Deme  During  Life. — Where  an 
intestate,  leaving  no  father  or  mother  or  child,  devises  to  his  widow 
the  whole  of  his  real  estate,  so  long  as  she  shall  remain  his  widow,  and, 
after  her  death',  to  another,  but  fails  to  devise  the  same  to  any  one,  in 
case  she  should  remarry,  during  the  time  elapsing  between  her  remar- 
riage and  her  death,  and  such  widow  elects  to  take  under  the  law  and 
not  under  such  will,  and,  in  an  action  by  her  against  such  other  devi- 
see for  partition  of  such  real  estate,  the  court  decrees  to  her  the  one- 
third  thereof  in  fee  and^the  remaining  two-thirds  during  her  life,  on 
ap^al  to  the  supreme  court  from  sucn  decree  by  such  other  devisee, 
assigning  as  error  the  overruling  of  a  motion  for  a  new  triaL  it  was 
held,  the  evidence  not  being  in  the  record,  that,  evidence  to  sustain  such 
finding  and  decree  being  admissible  under  the  complaint  in  such 
cause,  it  will  be  presum^,  the  contrary  not  being  shown,  that  such 
evidence  was  given.  lb. 

14.  Objectiona  to  Evidence. — ^Where  it  does  not  appear  that  the  party  ob- 
jecting to  evidence  in  the  court  below  pointed  out  to  that  court  the 
ground  of  his  objections,  the  supreme  court,  on  appeal,  will  not  con- 
sider such  objection.  Boeenbaum  et  ux.  v.  Schmidt,  231 

15.  Weight  of  Etidenee. — ^The  supreme  court,  on  appeal,  will  not  reverse 
^e  judgment  of  the  court  below,  on  the  weight  of  evidence,  merely. 

lb, 

16.  Practice. — ^The  action  of  the  court  below  in  overruling  a  motion  to 
strike  out  part  of  a  pleading  is  not  available  as  error  on  appeal  to  the 
supreme  court.  House  v.  MeKinney,  240 

17.  Same. — Where  the  complaint  upholds  the  general  verdict,  which  is  not 
contradicted  by  the  special  findings,  in  the  absence  of  the  evidence,  the 
supreme  court,  on  appeal,  will  presume  such  verdict  to  be  right.      lb. 

18.  Same. — ^When,  on  appeal  to  the  supreme  court,  the  evidence  is  not  in 
the  record,  such  court  can  not  consider  an  alleged  error  of  excessive 
damages.  lb, 

19.  Appeal  to  Suprtme  ChuH. — Beeord. — ^A  motion  for  a  new  trial  is  properly 
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a  paii  of  the  reeoid  on  a|iipe«l  to  the  rapvcme  eoiirt»  wilhoiit  hdmr 
made  so  by  a  bill  d  exceptioni.    StkMwmd  ▼.  Hmthd^  Adm^Ty  ^  mL^  24S 

20.  Jrldadnng.''^ Waiwtr,^^jLgrecntnt  cf  .BflcordU-  •Suii  A.gaiiMi  Adminitii vdw ' 
t^Ur  Fmei  SeMemenL — ^Wbere,  after  the  adminiatrator  with  the  wUl 
annexed  of  the  estate  of  a  testator  haa  made  final  settlement  and  been 
discharged  from  his  troat,  the  widow  brings  snit  against  him  to  set 
aside  such  settlement  and  obtain  an  order  on  him  to  pay  her  die  five 
hundred  dollan  allowed  her  by  law,  and  alleging  that,  thoqgh  suffi- 
cient assets  came  into  his  hands  to  pay  her  the  same,  and  altlM»agh  h^ 
had  repcurted  its  fall  payment  to  her  m  sach  final  Bettlement,  the  same 
had  never  been  paid  to  her,  and  no  demarrer  or  other  objection  la  in- 
terposed to  the  complaint,  and  on  the  trial  of  the  same  all  the  material 
facts  alleged  in  such  complaint,  except  that  anything  is  due  to  the 
plaintifi^  are  admitted  by  the  defendant  in  open  court,  and  it  is  in  like 
manner  agreed  that  if  upon  trial  anything  is  found  due  to  the  plain- 
tiff, as  alleged,  from  sucn  estate,  that  judgment  may  be  entered  there- 
for against  the  defendant,  perwinaUy,  and  on  the  trial  a  finding  and 
Judgment  are  rendered  hr  the  court  fcnr  the  plaintiff  on  appeal  to  the 
supreme  court  by  the  defendant,  alleging  as  error  the  insufficieocy  of 
such  complaint,  all  delects  therein  wm  m  deemed  cured  by  such  agree- 
ment, finding  and  judgment  Ljfony  Adm'r,  ▼.  Bojf,  90O 

21.  HamUern  Error. — ^Where  a  demurro'  to  a  paragraph  of  a  pleading 
eonsistinff  of  several  paragra|rfis  is  overruled,  and  on  the  trial  of  sn^ 
cause  a  finding  and  judgment  are  had  on  a  diflerent  paragra]^,  on 
appeal  to  the  supreme  court  such  ruling  is  not  available  as  error. 

£ssd  V.  Don^im  cC  dL,  SM 

22.  Appeal  to  Siiiprmne  Oourt'—Bm  <f  EketpU(m$.'-Faei  t^ 

motion  for  a  new  trial  of  a  cause  is  overruled,  an  appeal  to  the  supsieme 
court  praved,  six^  days  beyond  the  term  given  in  which  to  ^tt  a  bill 
of  exception!^  and  jucutment  rendered,  on  the  last  day  of  such  term, 
beine  the  14th  day  cl  December,  it  is  too  late  to  file  such  bill  of  ex- 
eeptions  on  the  18th  day  of  Fsbruaiy  following. 

BJeer  MmLr.TkB  Aretie  DMerv,  310 

23.  Harmlem  Error. — ^Where  matter  pleaded  san  be  given  in  evidence  ujider 
another  answer  or  without  anv  answer,  error  in  holding  such  pleading 
bad  is  not  available  on  aj^peal  to  the  supre^ie  court.  i£ 

24.  Saame. — BUI  nf  JBcogiliofu.— PEaadEuM  Strwk  Ou^— Where,  on  motion,  a 
pleading  is  struck  out^  it  can  only  oe  made  part  of  the  reocstd  by  a  bill 
of  exceptions.  Jfr. 

26.  iVgNrndemnos  of  Evidenec — ^Where,  on  appeal  to  the  sunreme  oomt 
from  a  judgment  rendered  against  the  appellant,  the  eviaenoe  clearlv 
demonstrates  that  he  ought  to  recover,  such  judgment  will  be  revened. 

Jamieaon  v.  JtfSZer,  332 

26.  Biil  of^  Excqdiom, — The  exduaion  by  the  court  ol  evidence  offisred  on 
the  trial  of  a  cause^  is  not  available  as  error  on  appeal  to  the  supreme 
court,  unless  the  bill  of  exceptions  shows  what  the  excluded  evidence 
was.  FerguaoH  v.  Siraeh,  837 

27.  Objection  to  Emdenoc — An  objection  to  certain  evidence,  given  on  the 
trial  of  a  cause,  on  the  ground  that  it  is  "  incompetenv  eimplyy  pre- 
sents no  question  to  the  supreme  court  on  appeal. 

Stanley  v.  Suthaiand  et  oL,  ^dBi'n^889 

28.  Scone. — ^Where  the  record  does  not  show  what  fact  was  prdposed  to  be 
I>roved  bv  a  witness  on  the  trial  of  a  cause,  on  asking  him  a  ques- 
tion which  was  excluded  by  the  court  below,  such  exclusion  is  not 
avulable  as  error  on  appeal  to  the  supreme  court.  J&. 

29.  Law  ^  the  Case. — ^Where,  on  the  trial  of  a  cause  in  the  circuit  court,  a 
certain  theory  of  law  is,  with  the  consent  of  both  parties,  acted  upon 
as  governing  such  cause,  the  supreme  court,  on  appeal,  will  apply  the 
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■ame  theory,  as  the  law  of  the  oaae^  in  the  examination  of  the  matters 
presented  hy  the  xeoord.  QraJiasn  t.  NcwMt^  389 

80.  AmgtunaU  q^  Error. — ^An  independent  assignment  of  error,  amongst 
others,  that  ''there  are  other  manifest  errors  in  the  reoora,"  is  too 
indefinite  to  present  anj  question  to  the  snpreme  court. 

Burhtmk  Y.  Dyer,  302 

81.  JudgmenL — An  appeal  maj  be  taken  to  the  supreme  court  from  aa 
interlooutory  Juogment  of  the  circuit  court,  dissolvinf  a  restraining 
order.  JUb  HoLy.TU  BUriot,  «<e.,  Ampike  Cb.,  479 

82.  Fleadmg. — On  appeal  to  the  supreme  court,  the  sufficiency  of  a  com- 
plaint may  be  tliere  questioned  on  an  assi^pment  as  error  of  a  i^li^ 
on  a  demurrer  to  an  answer  to  such  complamt.  Batty  y.  FotU^  4kS 

88.  Weight  </  EMenoe, — ^Where  the  cYidence  giYen  on  the  trial  of  a  cause 
is  conflictiog,  the  supreme  court,  on  appeal,  wiU  not  disturb  the  finding 
or  Yerdict  Bitkop,  Adm*r,  y.  Wekk,  527 

84.  JSmdnM3e.-«ObMtlio»  to.— -Where  the  grounds  of  objection  to  CYidenoe 
admitted  on  the  trial  of  a  cause  do  not  appear  from  the  record  on  ap- 
peal, the  supreme  court  oan  not  examine  the  correctness  of  such  ruli^. 

86.  Exdudon  of  Emdmoe, — ^Where,  on  appeal  to  the  supreme  court,  it  does 
not  affirmatiYely  appear  from  the  record  that  written  eYidence.  oifered 
on  the  trial  of  a  cause  and  exolnded,  was  competent,  such  exclusion  is 
not  SYailable  as  error.  lb, 

86.  MotUmfor  Nem  THaL — Beoord. — ^A  motion  for  a  new  trial  of  a  cause  Is 
part  of  the  record  on  appeal  to  the  supreme  court,  without  being  made 
so  by  a  bill  ol  exceptions.  Block  ft  aL  y.  Elmers  544 

TENDER. 
Bee  FXiEAjxiMO,  0 ;  8sr-OFr. 

TOWJSHHIP. 

1.  TowrMp  2Viiitot.*-C(M^ra4.— Omt  <md  SikoU  Tomlsi^p.— The  tenstoo  of 
a  ciYil  tonmship,  as  such,  has  no  authority  to  execute  a  coatraet  or 
incur  a  liability  lor  the  benefit  of  the  peuperty  of  the  sciiool  township 
ol  which  he  is  sXm>  trustee. 

Ja4shon  T^v^p  y.  The  Home  Int.  Ch.,  ete.,  184 

8,  Same.-^Ikr4itiilar  W&rda  cmd  Fkra&eB. — Where  a  township  trustee  exe- 
cutes a  contract,  therein  describing  himself  as  acting  for  the  '' town- 
ship,'' such  description  is  held  to  mean  the  cIyII,  not  the  sdiool, 
township.  lb. 

TRESPASS. 

8eeDicBDSinB'£9ZATi8,3;  Kavioahlb Rivxh^ 7 ;  Fuumo,  16;  Rail- 

BOADS^  3. 

TRIAL. 
See  hxaatiJunimB  ro  JimY,  2 ;  N^wTbial^  6;  PKAcno]fi,4. 

TRUST  AND  TRUBTEE. 

1.  Jhittee  of  an  Exprm  Thul,--Jnnadiaion.-''Whwn  the  last  will  and 
testament  of  a  deceased  person  has  been  admitted  to  probate  in  the 
proper  county,  the  circuit  court  of  such  county  has  jurisdiction  of  a 
trust  created  by  such  will  for  the  benefit  of  a  person  therein  named. 

Thiebaud  y.  Ihrfour,  320 

2.  Trustee  May  be  Bequired  to  Give  Bond. — ^The  court  haYing  jurisdiction 
of  sn  express  trust  may,  on  application  by  the  eeatui  que  trud,  require 
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tlie  tmstee  of  each  trast  to  exeoate  a  bond,  with  freehold  soretiefl,  to 
flecure  the  performance  of  sudi  trust  and  the  preservatioii  of  its  f ands, 

Ih. 

3.  NoHet  to  TnuUt. — In  soch  application  to  require  such  tmstee  to  give 
bond,  no  summons  nor  service  tiiereof  is  neoessarj,  but  simply  a  rea- 
sonable notice  of  such  application  and  its  object  /6. 

4.  iY0(u2iii9.~In  making  such  application,  it  is  sufficient  to  allege  therein 
the  interest  of  the  applicant,  tne  nature  and  amount  of  the  trust,  the 
fiduciary  capacity  of  the  trustee,  and  that  he  has  never  given  bond  to 
secure  the  preservation  of  the  trust  funds  and  the  execution  of  the 
trusty  and  praying  that  he  be  required  to  give  bond.  Ih. 

TUENPIKEa 

1.  OfwodBooiL'^AtilMf^UiBaimetT  — 
EiMeMt, — On  the  trial  of  an  action^  brousht  by  a  gravel  road  company 
oraanized  under  the  statute  authoruing  uie  construction  of  plank  and 
other  roads,  (1  R.  8. 1876,  p.  654,)  to  recover  of  the  def^idant  penal- 
ties, as  provided  in  section  17  of  said  act,  for  passing  over  the  road  ol 
the  plaintiff,  and  refusing  to  pay  toll,  the  defendant,  to  defeat  a  recovery 
by  tne  plaintifij  by  estabushing  that  the  road  of  the  plaintiff  had  never 
been  constructed  according  to  the  requirements  of  law,  ofiered  in  evi- 
dence the  several  written  contracts  made  by  the  plaintiff's  board  dt  di- 
rectors for  the  construction  of  such  road. 

'HM^  that  the  evidence  was  properly  excluded,  it  being  too  remote  and  con- 
jectural to  establish  a  fact  susceptible  of  direct  prooL 

iS^pp  V.  Tht  Spring  MUl,  ete.,  Qnnd  Boad  Cb.,  16 

2.  LiabUityJIor  ToO.— Farumee.— Under  section  17  of  the  statute  (1  B.  & 
1876,  p.  664,)  authorising  the  construction  of  plank,  gravel  and  mac- 
adamised roads,  in  an  action  to  recover  penalties  for  passing  over  the 
plaintiff's  gravel  road  and  refusing  to  pay  toll,  the  complaint  idl^ed 
'^that  at  each  time  defendant  nta  through  tne  gate,  as  aforeeaKL," 
though  the  keeper  of  the  toU-ffate  was  present  to  receive  the  toll,  the 
defendant  '^refused  to  pav  said  toll  or  fny  part  thereof,^'  and  the  evi- 
dence ffiven  on  the  trial  of  <euch  cause  snowed  that  the  defendant 
stoppea  before  the  toll-gate,  and  informed  the  keeper  thereof  that  he 
refused  to  pay  toll  '^  bemuse  the  company  was  not  legally  entitled  to 
demand  iv' 

Hdd,  that  there  was  no  varianoe  between  the  evidence  and  the  allegattoas 
of  the  complaint.  Ih, 

8.  Same, — FaUun  to  Repair  Tmnpike. — IiutrueUom  to  Jwy, — ^In  an  action 
by  a  gravel  road  com]^ any  to  recover  penalties  of  the  defendant^  for 
passing  over  the  i>laintiff 's  gravel  road  and  refusing  to  pay  toll  tho^ 
lor,  the  defence  being  the  unreasonable  failure  of  pluntiff  to  ken>  such 
road  in  repair,  the  court  below,  in  reference  to  Uie  statute  (1  R  &  1876, 
p.  671,)  prohioiting  gravel  and  other  roads  from  collecting  tolls  in 
certain  cases,  instructed  the  jury  trying  the  cause  that,  in  determinixtf 
whether  the  plaintiff  had  unreasonably  neglected  to  r^air  its  road, 
they  were  to  consider  "  all  the  circumstances  of  the  case.'' 

HeU,  that  the  jui^  could  not  well  have  understood  therefrom  that  they 
were  to  consider  "circumstances"  other  than  "equitable"  ones,  as  pro- 
vided in  the  first  section  of  such  statute.  Ih. 

4.  Fcdlure  to  IU]piir  7\arnpike, — Instrueiions  to  Jury. —On  the  trial  of  said  ac- 
tion, to  sustain  such  defence,  the  defendant  introduced  evidence  refer- 
*ring.  principally,  to  the  bad  condition  of  the  hilly  portion  of  such  ^vel 
road,  and  the  court  instructed  the  jury  that  "A  fc>ng  and  steep  hill  on 
a  road  reauires  more  attention  and  more  frequent  repairs  than  a  level, 
gently  rolliiuf  surface." 

Held,  that  the  defendant  was  not  injured  by  the  giving  of  such  instruction. 

Ih. 
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UNITED  STATES,  LAWS  OP. 
See  Navioablb  Biyxbs^  3. 

UNITED  STATES,  SUPBEME  OOUBT  OF. 
See  FBomBSKXBY  Noiis^  11, 18* 

VABIANCE. 
See  OsiMiNiLi.  Law,  13;  Tdbhfikeb^  2. 

VENDOB  AND  PUECaaASER. 

See  JiJBOHEMT,  4;  Mobioaoi^  1;  PABTmoN:  SPEcaarfC  Pbbtobmavge; 

Statotx  of  Fkausg^  4. 

1.  Vendar^e  lAen  <m  BeaUy.—Sa-Cff.—Smi  offavMt  Vmdor  hy  PunAasa's 
Vendee, — In  an  action  to  recover  for  the  amount  of  a  promiaeory  note 
ezecnted  hy  the  defendant,  the  latter  can  not  set  off  the  amount  of  a 
lien  for  the  unpaid  balance  of  the  purchase-money  of  a  tract  of  real 
estate  purchased  and  held  by  tibe  plamtiff  with  full  knowledge  of  such 
lien,  wiiich  is  due  and  owiqs  from  an  insolvent  former  owner  of  such 
real  estate,  on  his  purchase  thereof  from  the  defendant 

Brake  Y.J^ingeiaL,2H 

2.  Jtfutoibe. — Oonveyanee  hy  MeUa  and  Bounds, — ^In  a  suit  upon  the  only 
unpaid  promissory  note,  of  a  number  of  such  notes,  given  for  the  pur- 
chase-money of  a  tract  of  land  sold  for  a  sum  in  gross  and  conveyed 
to  the  maker,  by  the  pavee,  bv  a  warranty  deed,  wherein  the  land  is 
described  by  metes  and  Donnas  and  as  containing  a  certain  number  of 
acres,  more  or  less,  and  in  the  makins  of  the  contract  for  the  sale  of 
such  land  there  was  no  fraud  practisco,  no  mutual  mistake  nor  repre- 
sentation made  as  to  the  number  of  acre&  and  the  land  purchasea  for 
no  particular  purpose  requiring  the  number  of  acres  mentioned  in  Uie 
deed,  the  defendant  is  entitle  to  no  rdief  or  abatement  of  price 
because,  on  survey  of  suob  land,  it  is  found  to  contain  a  less  number  of 
acres  than  is  specified  in  the  deed.  King  v.  Broun  ei  oL^  868 

VENIBE  DE  NOVO. 

■  • 

See  YsBDioi. 

VENUE. 

1.  Okange  of  Venne. — ^A  party  to  an  action  Is  not  entitled  to  more  than 
one  change  of  venue  of  such  cause.  Ooliins  v.  JPVot^  242 

2.  Chan^  rf  Vemue^'^B^tMl  to  Orani. — Discretion  of  (hurt — ^Where  a 
sufficient  affidavit  is  filed  in  a  cause  for  a  change  of  the  venue  thereof 
from  the  judge,  the  court  has  no^  discretion,  can  assign  no  reasons,  sucJi 
as  a  want  of  acquaintance  with  the  affiant  or  rulings  of  the  court  in 
his  favor,  for  not  {^ranting  the  change,  and  can  take  no  further  steps 
toward  the  trial  of  such  cause,  but  must  grant  such  change. 

J^  et  al  V.  The  ROrioiy  etc.,  Twn^ike  Cb.,  479 


VERDICT. 

See  Judgment,  5   New  Trial,  10 ;  Plbadino,  5 ;  Sfeoeaii  Fcbtdino. 

1.  Special  Ferdief. —iVoctiM.  —  D^^oe  VerdieL'-Veinre  De  jVoso.— A 
special  verdict  by  a  jury  trying  a  cause  must  be  certain  and  responsive 
as  to  all  the  material  issues  of  such  cause,  a  positive  finding,  either 
affirming  or  denying  each  material  allegation  of  Uie  pleadings  tnerein ; 
otherwise,  such  veroict  should  be  set  aside  and  a  Musre  do  nooo  granted, 
on  motion.  Houmoorth  etoLY,  Bloomhvff  el  at,  487 
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2.  Same. — ^Where  a  spedal  verdict  by  a  fary  ib  rflent  as  to  Bome  material 
iflsue  in  the  cause  they  are  trying,  the  ooort  receiving  such  verdict  can 
not  supply  BQch  omission  nor  render  judgment  on  such  verdict.        Ib. 

8.  Same* — Aekon  to  Baoontr  Beal  Etiaie. — ^In  a  suit  to  set  aside  a  convey- 
ance of  lands  executed  by  the  plaintiff  to  the  defendant^  one  paragraj^ 
asked  such  relief  on  the  ground  of  fraud,  qwcially  alleging  the  facta 
constitutiuff  such  fraud,  and  the  other  on  the  ground  that  such  oonvev- 
ance  should  be  treated  as  a  mortgage  to  secure  the  payment  of  a  deot 
due  from  the  former  tq  the  latter.  To  diis  complaint^  the  defendant 
answered  by  a  general  denial  and  two  special  pleas ;  and,  upon  these 
special  answers,  issue  was  formed  by  a  reply  oi  denial  and  a  specif 
plea.  And  the  jury  trying  such  cause  found  specifically  the  facts  al- 
leged in  the  firat  paragra|»h  of  the  complaint  and  as  to  a  portion  ol 
the  allegations  of  the  special  answers,  bat  did  not  find  as  to  the  other 
allegations  of  the  pleaoinga. 

Hdd,  that  such  verdict  was  properly  set  aside  and  a  ventre  de  novo  granted, 
on  motion  therefor.  Ib, 

WAIVEE. 

See  CBOfDrAii  Law,  dO;  Jddomeht,  2;  New  Trial,  18;  Pleabebq^  6; 
Pboviihobt  Koteb,  6 ;  Supbemx  Oqicbt,  8,  20. 

WAERANTY. 
See  Replevin,  4,  5 ;  Shebiff's  Sale^  2,  Z. 

WEIGHT  OF  EVIDENCE. 
See  Nxw  T^oal,  1;  ScFsnoB  CouKr,  10, 16, 88. 

WHTTB  BIVEB. 

See  Navkublb  BivKaa,  1,  ^  7. 

WIDOW. 
See  LiquoB  Law,  7 ;  Judoment,  4. 

WILL, 
See  SufBEMS  Couvr,  18. 

1.  OertaiiniyaBtotheDmKe. — Deoiie  to  a  Cknmty. — A  devise  of  the  propcity 
of  a  testator  to  a  jaunty,  designated  as  ''  the  county  of  ".  etc,  "  in  tibie 
State  of  ",  etc.,  is  sufficiently  certain  as  a  designation  of  tne  deviaee. 

Ormg,  Adm\  €i  oL,  y,  Seeriat  et  oL^  419 

2.  ChanlalbU  UMg.-^Capa/BUif  ^  a  Cbimty  to  2Ube.^A  copnty  has  the  kgal 
capacity  to  take  a  devise  of  the  property  of  a  testator,  as  a  permanent 
fund,  the  income  from  whidi  is  to  be  used  in  educatiog  a  specified  daas 
of  ^e  children  of  such  county.  Ib^ 

8.  Same, — CerkMUjf  aetothe  BenMane».^^A.  will  devising  the  proper^  of 
the  testator  to  a  devisee,  to  be  used  in  the  education  of  a  specified 
class  of  the  children  of  a  particular  county  and  state,  is  sufficiency 


Same. — Where  a  will  devises  property  to  a  certain  county  as  a  perma- 
nent fund,  the  income  from  wnicn  is  to  be  used  in  the  education  of  a 
certain  class  of  the  children  of  such  county,  a  clause  thereof  directuoj; 
''that  the  said  school  fund  is  to  be  placed  in  the  hands  of  two  judi- 
cious "  persons  of  such  class,  of  said  **  counter,  to  have  control  and  to 
manage  the  same  for  the  benefit  of  "  said  children,  and  directing  that 
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6.  CharUoAle  Um.^Otrtamfy  as  to  TnttieeB  and  BenMarUs.'-Aetion  to 
Revoke  BrobcUe  0/  WiU  andDedan  it  Fotd.— The  will  of  a  deceased  tea- 
tator  deyiaed  oertain  propert/,  specifically  deacribed,  to  certain  peraons, 
therein  tiamed,  as  trustees  to  control  such  property  and  apply  tne  rents 
and  profits  thereof  to  the  support,  bj  weekly  instalments  not  exceeding 
a  oertain  specified  sum  to  each,  of  poor  widows  haying  no  oertain  in- 
come and  women  whose  husbanos  hsd  abandoned  them  unproyided  for 
and  without  just  cause,  of  the  age  of  fifty  years  and  upward,  and  of 
irreproachable  character^  haying  pad  a  residence  for  not  less  than  a 
certain  time,  fixed,  within  a  specified  distance  from  a  oertain  town, 
named. 

EMf  on  demurrer  to  a  complaint  by  the  administrator  of  the  estate  of  the 
testator's  deceased  widow,  to  reyoke  the  probate  of  such  will  and  declare 
it  null  and  yoid,  that  sucn  will  is  certain  as  to  the  appointment  of  such 
tnutees^  and  as  to  the  beneficiaries  thereof,  and  creates  a  yalid  trust. 

DtBnder  d  oL  v.  jPer^usoiH  AdiaCr^  549 
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